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PLAN  OF  THE  WORK. 
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application. 
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PREFACE. 


The  present  work  forms  the  third  Part  of  a  Digest  of  the 
Law  of  Property  in  Land,  of  which  the  two  .preceding 
Parts  have  been  already  published  in  a  separate  volume. 
In  the  Introduction  to  that  volume  the  plan  of  the  whole 
work,  and  the  position  in  it  of  the  present  Part,  was  fully 
explained.  It  is  therefore  suflBcient  here  to  repeat  that, 
according  to  the  arrangement  there  proposed,  Part  I.  treats 
of  the  Sources  of  the  law  of  property  in  land  ;  Part  II.  treats 
of  the  various  Estates  and  Limitations  of  interest  in  land ; 
Part  III.,  contained  in  the  present  volume,  treats  of  the 
beneficial  Uses  and  Profits  of  which  land  is  legally  capable, 
and  the  appropriation  of  them  to  the  various  estates  and 
interests  which  may  be  held  in  land  ;  Part  lY.  is  intended  to 
treat  of  the  Transfer  of  Property  in  land  in  all  its  branches; 
and  the  concluding  Part  V.  is  intended  to  explain  the 
modifications  of  all  the  preceding  law  required  by  reason  of 
the  various  conditions  and  capacities  of  Persons. 

The  first  Part  of  the  present  volume,  under  the  title  of 
"Uses  and  Profits  of  Land,"  contains  the  law  relating  to  land 
in  general,  as  regards  the  terms  of  description,  the  identifica- 
tion and  the  boundaries  of  property;  and  the  general  doctrines 
of  the  possessory  rights  and  liabihties  of  tenants  of  limited 
estates,  with  special  reference  to  the  law  of  Waste  and  Eepair. 
It  then  gives  the  application  of  the  la,w  to  the  specific  pro- 
ducts of  land,  namely.  Timber,  Crops,  Minerals,  Game  ;  also 
to  things  coimected  with  land,  namely,  Houses  and  Buildings, 
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Fixtures,  Title  Deeds,  and  Heirlooms.  It  then  gives  separately 
tlie  law  relating  to  "Waters,  namely,  Inland  waters,  standing 
and  flowing ;  the  Sea  and  Tidal  waters  ;  the  Sea  shore ;  and 
Fisheries.— The  second  Part,  under  the  title  of  "  Uses  and 
Profits  in  Land  of  Another,"  contains  the  law  of  Easements, 
in  general  and  in  detailed  application  to  Ways,  Lights, 
Water,  Support,  and  Fences ;  including  the  general  law  of 
Prescription.  It  treats  separately  the  law  of  Profits  a  prendre, 
in  application  to  Commons,  Mining,  and  other  profitahle 
rights  ;  and  the  law  of  Eents,  Annuities,  and  the  Tithe  Eent- 
charge,  with  their  attendant  remedies,  including  the  law  of 
Distress. — There  is  added,  lastly,  under  the  title  of  Public 
Uses  of  land,  the  law  of  Highways  and  Bridges,  and  of  Local 
Customary  uses  of  land. 

The  several  matters  _  above  specified  are,  for  the  most 
part,  to  be  found  treated  in  separate  works,  with  fuller 
explanation  and  illustration  than  is  here  given.  But  it  is 
conceived  that  some  advantage  may  be  offered,  both  to  the 
student  and  to  the  practitioner,  by  treating  them  collectively, 
in  due  relation  to  one  another  and  to  the  rest  of  the  law  of 
real  property  ;  and  in  this  view  it  is  hoped  that  the  present 
volume  will  be  found  a  useful  compendium  of  kindred 
matters,  which  have  not  hitherto  been  presented  in  a 
collected  form. 

Mr.  Eobert  Marshall  Middleton,  of  the  Inner  Temple 
and  the  South-Eastern  Circuit,  has  assisted  in  carrying  this 
volume  through  the  press,  by  carefully  revising  the  proof 
sheets,  examining  and  verifying  the  authorities,  and  com- 
piling the  copious  index ;  services  which  have  greatly 
improved  the  work  in  accuracy  and  usefulness  ;  and  which 
the  author  desires  here  thankfuUy  to  acknowledge. 

S.  M.  L. 

December,  1888. 
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INTEODUCTION. 


A  FORMEE  volume  of  a  proposed  Digest  of  the  Law  of 
Property  in  Land,  after  having  given  a  short  abstract  of 
the  Sources  of  the  Law,  treated  of  Estates  in  Land.  An 
estate  was  there  explained  to  be  a  right  to  the  possession 
of  land  for  a  limited  dm-ation  of  time ;  and  for  the  pur- 
poses of  defining  the  various  estates  allowed  by  law,  and 
of  stating  the  rules  regulating  the  limitation  and  order  of 
succession  of  estates,  land  was  there  considered  only  in 
regard  to  its  qualities,  as  a  subject  of  property,  of  per- 
manence and  continuous  use ;  being  the  qualities  which 
give  the  power  of  portioning  out  the  possession  into 
estates  or  successive  limited  durations  of  time.  But  no 
consideration  was  there  given  to  any  complications  which 
might  arise  in  applying  the  doctriae  of  estates,  so  derived, 
to  the  specific  uses  and  profits  which  in  fact  constitute  the 
beneficial  elements  of  property  in  land.  The  use  and 
enjoyment  of  land  was  there  considered  merely  as  flow- 
ing on  unitedly  and  uniformly  during  each  successive 
estate,  and  as,  therefore,  admitting  of  a  substitution  of 
ownership  at  any  moment  of  time,  without  any  difiiculty 
in  ascertaining  the  rights  of  successive  owners  (a). 

The  present  volimie  proceeds  to  consider  land  in  regard 
to  the  actual  beneficial  elements  which  make  it  valuable  as 
a  subject  of  property.  Land  here  appears  as  a  complex 
subject,  having  many  distiaot  uses  and  profits,  some  of 
which  sufficiently  conform  to  the  above  abstract  conditions 
of  permanence  and  continuity,  but  others  vary  from  them, 
more  or  less.      For  instance,  the  profit  of  land  derived 

(a)  See  the  Introduction  to  Volume  I. 
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from  the  natural  products  of  growth  on  the  surface  is  more 
accurately  described  as  recurrent  than  as  continuous.  With 
some  kinds  of  produce,  as  annual  crops,  it  is  uniformly 
recurrent,  subject  only  to  the  variations  of  cultivation  and 
of  the  seasons ;  with  other  kinds  of  produce,  as  wood  and 
timber,  it  is  recurrent  at  longer  and  less  regular  intervals. 
Again,  the  profit  of  land  for  some  purposes  is  neither  con- 
tinuous nor  recurrent ;  as  in  the  getting  and  removing  of 
minerals  and  portions  of  the  soil  itself ;  the  profit  then 
consists  in  taking  away  the  substance  of  the  property, 
which  can  only  be  done  once  for  all.  Only  for  such  pur- 
poses as  require  mere  space  can  the  use  of  land  be  described 
with  perfect  accuracy  as  uniform  and  permanent. 

It  is  obvious  that  the  principle  of  measuring  out  estates 
by  successive  intervals  of  limited  duration,  upon  the 
assumption  that  the  enjoyment  of  the  subject  of  property 
is  uniform  and  concurrent  with  the  continuance  of  the 
estate,  cannot  be  applied  strictly  to  those  uses  and  profits 
which  fail  in  satisfying  this  assumption ;  and  that  conse- 
quently modifications  are  necessary  to  correct  the  irregular 
and  uncertain  distribution  of  the  benefits  which  would 
occur^  in  regard  to  such  uses  and  profits,  upon  the  substitu- 
tions of  ownership.  A  tenant  for  hfe  or  for  years,  for 
instance,  during  his  tenancy  might  exhaust  the  land  and 
its  resources  by  working  out  the  mines  and  cutting  down 
the  timber,  and  thus  leave  it  permanently  impoverished  to 
his  successor  ;  or,  on  the  other  hand,  he  might  till  and  sow 
the  land,  and  be  unable  to  take  the  crop  before  the  expira- 
tion of  his  estate.  It  becomes  necessary,  therefore,  in 
order  to  seciu'e  the  rights  of  successive  owners,  that  provi- 
sion be  made  by  law  for  the  purpose  of  securing  to  a 
present  tenant  the  fruits  of  proper  management  and  culti- 
vation, and  at  the  same  time  of  securing  his  successor 
against  the  risks  of  permanent  waste  and  deterioration. 

Accordingly  it  is  now  purposed  to  treat  successively  the 
various  uses  and  profits  of  land  which  are  recognized  in 
law  as  subjects  of  property;  and  concurrently  to  ascertain 
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the  quantity  or  degree  of  the  uses  and  profits  appropriated 
by  law  to  different  estates.  The  fee  simple  being  the 
largest  estate  known  to  the  law,  and  therefore  including 
every  beneficial  incident  allowed  by  law,  it  is  purposed  to 
consider  how  far  the  full,  enjoyment  is  modified  and  re- 
stricted in  appropriation  to  the  particular  estates  of  fee 
tail,  terms  for  life  and  for  years,  or  other  less  interests  in 
the  land,  and  what  securities  are  provided  for  the  due 
enjoyment  by  each  in  succession.  These  topics  occupy 
the  first  Part  of  the  present  volume  under  the  general  title 
of  "  Uses  and  Profits  of  Land." 

Again,  the  various  uses  and  profits  of  land  are  con- 
sidered above  as  collectively  forming  one  entire  subject 
of  property,  united  in  the  ownership  for  the  time  being, 
though  s abject  to  substitutions  of  ownership  from  time 
to  time.  But  it  will  appear  that  some  uses  and  profits 
are  capable  of  being  appropriated  in  separate  ownership  to 
one  person  concurrently  with  the  possession  of  the  same 
land  by  another  person  for  all  other  purposes.  In  other 
words,  the  land  and  its  possession  may  belong  to  one 
person,  whUst  at  the  same  time  some  sjpecial  use  or  profit 
of  the  land  not  involving  possession  of  the  land  itself  may 
be  assigned  in  separate  ownership  to  another  person ;  so 
far  infringiug  upon  the  integrity  of  the  fuU  ownership 
and  enjoyment  of  the  former.  Property  of  this  kind  is 
exemplified  by  rights  of  way,  rights  to  the  access  of  Hght, 
and  other  like  rights  of  use,  which,  under  the  term  "  Ease- 
ments," one  person  may  be  entitled  to  enjoy  over  the  land 
of  another.  Such  also  are  the  rights  of  taking  from  the 
land  minerals,  stone,  turf,  herbage,  and  other  Hke  profits, 
known  in  law  as  "  Profits  d  j^rendre,"  which  may  be  severed 
in  ownership  from  all  other  uses  and  profits  of  the  land  and 
held  as  separate  subjects  of  property.  These  rights  are 
treated  in  the  second  Part  of  this  volume  under  the  title 
of  "  Uses  and  Profits  in  Land  of  another." 
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CHAPTEE  I. 
LAND  IN  GENEEAL. 

Tenns  of  description — land — water — manor — messuage — appurtenants 

— rents,  profits  and  uses. 
Tenement — hereditament — corporeal   and    incorporeal — reversionary 

estates. 
Identification  of  land,  by  name — by  the  occupation — by  map. 
Boundaries — duty  of   tenant  to   preserve — commission   to  ascertain — 

copyholds — encroachments. 
Property  in  land  above  and  below  the  surface — partition  of  surface  and 

sub-stratum. 

Land  as  the  subject  of  property,  including  all  the  bene- 
ficial uses  and  profits  of  which  it  is  capable,  may  be  de- 
scribed in  conveyances,  wills  and  legal  proceedings  by  the 
general  term  "land";  or  by  terms  indicating  the  condi- 
tion of  the  land,  as  arable,  meadow,  pasture,  wood.  It 
may  also  be  described  by  special  terms  referring  to  the 
legal  condition  of  the  property,  as  manor,  honor,  forest, 
park,  warren,  farm ;  or  to  the  buildings  upon  it,  as  castle, 
hall,  grange,  messuage,  house ;  or  to  other  distinctive 
characteristics,  as  close,  curtilage,  garden,  orchard.  The 
terms  of  description  are  construed  with  reference  to  the 
context  of  the  instrument  and  the  circumstances  to  which 
it  is  applied  (a). — ""Water"  is  not  in  general  a  suificient  Water, 
description  of  the  land  upon  which  the  water  rests ;  but  it 
may  appear  from  the  contest  and  circumstances  that  it  is 
so  used  and  intended;  the  proper  description  is  "land 
covered  with  water"  (b).  The  term  "fishery"  has  been 
held  sufficient  to  pass  the  soil  of  a  lake,  where  the  con- 

(«)  Go.  Lit.  4,  5 ;  19  b.  (S)  Co.  Lit.  4  a,  h. 
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Manor. 


Warren. 


Parm. 


house. 


Appurtenant. 


veyance  was  made  hj  livery  of  seisin  and  with  a  reserva- 
tion of  rent ;  botli  which  cii'cnmstances  are  inapplicable  to 
the  incorporeal  property  in  a  mere  right  of  fishery  (c) . 
— "  Manor"  is  siifficient  to  pass  all  rights  comprised  in  the 
manor  designated ;  so  that  the  demesne  lands  pass  to  the 
grantee,  together  with  all  seignorial  rights,  rents,  services 
and  casualties  (rf). — "Warren"  may  be  taken,  according 
to  the  intention  of  the  instrument,  to  mean  the  land  itself 
used  as  a  warren ;  or  it  may  mean  merely  the  franchise  of 
warren,  that  is,  the  right  of  taking  certain  wild  animals  in 
the  land  of  another,  without  possession  of  the  land  itself. 
The  term  "  warren  of  conies  "  has  been  taken  to  pass  the 
soil,  in  accordance  with  the  intention  shewn  in  the  deed  of 
conveyance  ((?). — ^"Farm"  primarily  means  land  demised 
to  a  lessee,  and  refers  to  the  interest  of  the  lessor ;  but  it 
may  also  mean  the  interest  of  the  lessee  (/).  A  devise  by 
will  of  "  farms  "  in  conjunction  with  other  real  estate,  upon 
limitations  applicable  to  real  estate  only,  was  held  not  to 
include  a  leasehold  farm  of  the  testator  ( g') . — "Close"  in 
the  ordinary  sense  denotes  an  inolosm-e  or  piece  of  land 
inclosed  with  boundaries ;  but  it  may  from  the  contest  or 
circumstances  receive  a  wider  meaning  (h) . 

"  By  the  grant  of  a  messuage  or  house,  the  orchard, 
garden  and  oiu'tilage  do  pass,  and  so  an  acre  or  more  may 
pass  by  the  name  of  a  house"  ;  but  it  is  a  question  of  evi- 
dence in  applying  the  deed  or  instrument  of  conveyance, 
what  is  parcel  of  or  appurtenant  to  the  house  (/). 
— It  is  a  general  rule  that  land  cannot  pass  under  the 


(c)  Marshall  v.  XJlleswater  Nav.' 
Co.,  3B.  &S.  732;  32  L.  J.  Q.  B. 
139;  Solford  v.  Bailey,  8  Q.  B. 
1000  ;  13  Q.  B.  426  ;  Devonshire  v. 
Pattinson,  L.  E.  20  Q.  B.  D.  263  ; 
57  L.  J.  Q.  B.  189. 

{d)  Duke  of  Leeds  v.  Powell,  1 
Tea.  sen.  172  ;  Pulce  of  Beaufort  v. 
Swansea,  3  Ex.  425. 

(e)  ScUnson  v.  Dulcep  Singh, 
L.  R.  11  C.  D.  798;  48  L.  J.  G. 
758 ;  Beauchamp  v.  Winn,  L.  R.  6 
H.  L.  236  ;  38  L.  J.  C.  656. 


(/)  Plowden,  195  ;  Lane  y.  Stan- 
hope, 6  T.  B.  345. 

(17)  Holmes  v.  Mihoard,  47  L.  J. 
0.  522. 

[h)  Richardson  v.  Watson,  4  B.  & 
Ad.  787. 

(i)  Co.  Lit.  6  5;  56  J ;  Plowden, 
171 ;  Smith  v.  Martin,  2  Wms. 
Saund.  400 ;  Chard  v.  Ttick,  3  Leon. 
214  ;  Cro.  Eliz.  89  ;  Doe  v.  CoUinn, 
2  T.  E.  498  ;  Doe  v.  Webster,  12  A. 
&  E.  442. 


CHAP.  1.    LAND  IN  GENEIlAIi.  i 

mere  description  of  an  "  appurtenant"  of  a  house  or  land, 
unless  it  is  in  fact  appurtenant  in  the  sense  above  stated ; 
and  in  that  case  it  would  pass  as  being  included  in 
the  house  or  land  described,  without  mention  of  appur- 
tenants ik).  But  the  word  "appurtenant"  maybe  used 
in  a  deed  or  will  with  reference  to  the  context  and  circum- 
stances as  intending  other  land  lying  near  to,  or  usually 
held  or  occupied  with,  the  house  or  land  described  in  the 
instrument  ;  and  it  is  then  construed  according  to  the 
meaning  intended  (/). 

A  grant  or  devise  of  "  rents  and  profits"  of  land  passes  Eenta,  profits 
the  land  itself  [m) ;  and  a  devise  of  "  rents"  may  pass  land,  ^  "^®^" 
according  to  a  common  use  of  the  word  "rents"  for 
land  («).  A  devise  of  the  "  income"  of  land  is  equivalent 
for  this  pm'pose  to  a  devise  of  the  rents  and  profits  (o) ; 
and  a  charge  upon  the  income  of  land  is  prima  facie  a 
charge  upon  the  corpus  of  the  land  (p). — A  grant  of 
"  the  profit "  of  land  is  sufiicient  to  pass  the  land  itself, 
"  for  what  is  the  land  but  the  profits  thereof  ?  for  thereby 
vesture,  herbage,  trees,  mines  and  all  whatsoever  parcel 
of  that  land  doth  pass."  But  the  grant  of  a  particular 
profit,  as  the  vesture  or  herbage  of  the  land,  or  the 
corn,  grass,  underwood  and  the  hke  presumptively  passes 
only  the  right  of  entering  upon  the  land  and  taking 
it,  and  not  the  land  itself.  "  So  if  a  man  grant  to  another 
to  dig  turves  in  his  land  and  to  carry  them  at  his  will  and 
pleasure,  the  land  shall  not  pass,  because  but  part  of  the 
profit  is  given"  (g). — "A  grant  of  the  exclusive  use  of 
land  is  a  grant  of  the  land"  (r).     So  the  exclusive  use 

(A)  Co.    Lit.     121    b;   Buck    v.  326 ;  L.  R.  35  C.  D.  34.5. 

NuHon,  IB.   &  P.   53  ;  Smith   v.  («)  Kerry  v.  Derrick,  Cro.  Jac. 

Ridgwmj,    L.    E.    1   Ex.    331;   35  104. 

L.  J.  Ex.  198.  (o)  Mannox  v.  Greener,  L.  R.  14 

{I)  Plowden,    170,    171,  Sill  v.  Eq.  456. 

Grange;  Thomas  t.    Owen,    L.    E.  {p)    TFormald  v.  Muzeen,  L.   E. 

20  Q.  B.  D.  225;  57  L.  J.  Q.  B.  17  C.  D.  167;  50  L.  J.  C.   776; 

198  ;   Cuthbert  v.  Robinson,  61  L.  J.  and  see  ante,  toI.  i.  p.  274. 

C.  238.  (?)  Co.  Lit.  4  b. 

{m)  Doe  T.  Lakeman,  2  B.  &  Ad.  (r)  Per  cur.  Capel  v.  Duszard,  6 

42  ;  Johnson  v.  Johnson,  56  L.  J.  C.  Bing.  159. 


USES  AND  PKOFITS  OF  LAND. 


Tenement. 


Heredita- 
ment. 


of  land  for  all  purposes  to  which  the  land  is  in  fact 
applicable,  is  presumptive  evidence  of  the  entire  owner- 
ship ;  as  in  the  case  of  an  exclusive  pasturage  of  sheep 
upon  a  mountain  sheep  walk,  upon  which  no  other  act 
of  ownership  had  been  exercised  («) . 

The  term  "tenement"  means  primarily  whatever  may 
he  the  subject  of  tenure ;  "it  includes,  not  only  all  cor- 
porate inheritances  which  are  or  may  be  holden,  but  also 
all  inheritances  issuing  out  of  any  of  those  inheritances,  or 
annexed  to  or  exeroiseable  within  the  same,  though  they 
lie  not  in  tenure ;  as  rents,  commons,  or  other  profits 
whatsoever  granted  out  of  land"  (;■).  It  is  used  as  includ- 
ing separate  profits  granted  out  of  land  in  the  Statute  De 
Bonis ;  all  such  profits  are  within  the  statute  and  may  be 
entailed,  as  a  right  of  hunting  and  taking  game  {u).  It 
is  used  in  a  similar  meaning  in  the  Statute  of  Frauds, 
s.  5,  prescribing  the  form  of  wills  («')  ;  also  in  the  Settle- 
ment Acts,  as  a  right  of  pasturing  cattle  {tc),  or  a  right  of 
warren  {x) ;  and  in  the  Acts  relating  to  the  qualification  of 
parliamentary  electors,  as  the  tolls  of  a  bridge  or  ferry  [y) . 
— The  word  "tenement"  is  also  used  in  a  jDopular  sense 
for  a  dwelling  house  or  building,  and  may  be  so  taken  in 
construing  Acts  of  Parliament  (s). 

"An  hereditament  is  by  much  the  largest  and  most 
comprehensive  expression ;  for  it  includes  not  only  lands 
and  tenements,  but  whatsoever  may  be  inherited,  be  it 
corporeal  or  incorporeal,  real,  personal  or  mixed"  (a). — 


(s)  Jones  v.  Richard,  5  A.  &  E. 
413. 

(t)  Co.  Lit.  6  a;  19  5;  Dawson 
v.  Kohins,  L.  R.  2  0.  P.  D.  38  ;  46 
L.  J.  C.  P.  62. 

(«)  Co.  Lit.  19  b;  Moore  v.  Fly- 
mouth,  7  Taunt.  614. 

[v)  Sabergham  v.  Vincent,  2  Ves. 
jun.  232. 

[w)  The  King  v.  Tolpiiddle,  i 
T.  R.  671. 

{x)  The  King  v.  Fiddleirmthide,  3 
T.   K.   772  ;  BeancJiamp  v. 


L.  E.  6  H.  L.  242;  38  L.  J.  C. 
556. 

{y)  Wadmore  v.  Dear,  L.  E.  7 
C.  P.  224;  41  L.J.  C.  P.  49. 

(z)  Dashwood  \.  Ayles,  L.  R.  16 
Q.  B.  D.  301;  55  L.  J.  Q.  B.  8; 
Yorkshire  Ins.  Co.  v.  Clayton,  L.  E. 
8  Q.  B.  D.  423 ;  51  L.  j.  Q.  B.  82. 

{a)  Lit.  s.  9  ;  Co.  Lit.  6  a ;  Lloyd 
T.  Jones,   6  C.    B.    81 ;  Cookbnm, 
C.  J.   The  Queen  t.   Cambrian  Ry. 
L.  E.  6  Q.  B.  427;  40  L.  J.  Q. 
B.  169. 
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Things  are  distinguished  as  corporeal  and  incorporeal 
according  as  they  are  capable  or  incapable  of  actual  pos- 
session. The  corporeal  include  land  itself  and  all  parts  of 
land  that  are  capable  of  separate  possession,  as  the  surface 
and  substratum.  The  incorporeal  include  all  uses  and 
profits  of  land  which  may  be  held  and  enjoyed  as  separate 
subjects  of  property,  while  the  land  itself  remains  in  the 
possession  of  another.  "Incorporeal  hereditaments  are 
principally  advowsons,  tithes,  commons,  ways,  offices, 
dignities,  franchises,  corodies  or  pensions,  annuities  and 
rents"  (/;). 

The  terms  lands,  tenements,  hereditaments,  and  other  Reversionary- 
general  words  descriptive  of  the  subject  of  property,  serve 
also  to  pass  all  estates  and  interests  in  the  property  so 
described,  whether  in  possession  or  reversion.  Thus  by  a 
grant  of  "  lands  and  tenements,"  a  reversion  or  remainder 
which  the  grantor  has  in  land,  or  in  rent  issuing  out  of 
land,  will  pass.  So,  "  if  a  man  has  a  reversion  in  a  mill 
and  grants  '«///;?■«  mill,^  the  reversion  will  pass."  "  And  if 
land,  be  known  by  the  name  of  a  house,  then  the  reversion 
of  the  same  land  may  pass  by  the  name  of  the  house. 
And  if  six  acres  are  known  by  the  name  of  a  manor,  then 
the  reversion  of  them  may  pass  by  the  name  of  the 
manor"  (c). 

Land  is  usually  identified  in  a  deed  or  instrument  by  identification 
the  proper  name,  by  which  it  is  known.     There  is  no  ex-  °*  ^^'"'■ 
elusive  property  in  the  use  of  a  name  for  a  house  or  land ;     ^™^' 
nor  are  there  any  means  of  preventing  the  mere  use  of  the 
same   name  by  others  (f^).     The   naming  of  streets  and 
numbering  of  houses  in  the  metropolis  is  regulated  by  the 
provisions  of  the  Metropolis  Local  Management  Act,  giving 
authority  for  that  purpose  to  the  Metropolitan  Board  of 
Works  (e). — Land  is  sometimes  described  by  reference  to  Occupation. 

[b]  2  Blackst.  Com.  20.  id)  Day  v.  Brownrigg,  L.  K.  10 

(c)  PerMna,  ss.  114,  116,  5iO.  C.  D.  294  ;  48  L.  J.  C.  173. 

(e)  18  &  19  Vict.  c.  120,  s.  141. 
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Map. 


the  occupation,  as  having  been  lately  or  being  now  in  the 
occupation  of  a  certain  named  person;  such  descriptions 
are  taken  generally  as  intended  for  the  purpose  of  identi- 
ijing  the  property  only,  and  not  of  limiting  or  extending 
the  operation  of  the  instrument  (/). — Land  may  be  more 
exactly  identified  by  setting  out  the  abuttals  or  boundaries ; 
and  this  in  modem  couTeyances  is  usually  done  by  refer- 
ence to  a  map  or  plan  with  a  schedule  of  the  parcels 
annexed  to  the  deed  or  instrument  (ff) . 


Boundaries. 


Duty  of 
tenant. 


Commission 
to  ascertain 
boundaries. 


The  boundaries  of  adjacent  properties,  as  between  inde- 
pendent owners,  are  protected  by  the  ordinary  legal 
remedies  against  adverse  entry  and  possession,  and  for  the 
recovery  of  land.  There  is  no  special  obligation  upon  such 
ovniers,  and  no  special  jurisdiction  of  the  Court  in  regard 
to  the  boundaries.  "  The  Court  will  not  interfere  between 
independent  proprietors  and  force  one  of  them  to  have  his 
rights  tried  and  determined  in  any  other  way  than  the 
ordinary  legal  mode.  Confusion  of  boundaries  furnishes, 
pe?'  se,  no  ground  for  the  interposition  of  the  Court"  (h). 
But  in  certaiu  relations  of  adjacent  owners  there  arises  a 
special  obligation  to  preserve  the  boundary  ;  as  in  that  of 
landlord  and  tenant.  "  A  tenant  contracts  among  other 
obligations  resulting  from  that  relation,  to  keep  distinct 
from  his  own  property  during  his  tenancy,  and  to  leave 
clearly  distinct  at  the  end  of  it,  his  landlord's  property, 
not  in  any  way  confounded  with  his  own"  (i).  This 
obligation  is  enforced  by  a  special  jurisdiction  of  the 
Court  to  issue  a  commission  to  ascertaia  the  boundaries 
if  possible ;  and  if  it  be  found  impossible,  to  set  out  so 


(/)  Martyr  v.  Lawrence,  2  D.  J. 
&  S.  261 ;  i)oe  T.  Burt,  1  T.  E. 
701. 

(g)  Llewellyn  T.  Jersey,  11  M.  & 
W.  183  ;  Bartmi  v.  Dawes,  10  C.  B. 
261  ;  Squire  v.  Campbell,  1  M.  & 
Cr.  478  ;  Willis  v.  Watney,  51  L.  J. 
C.  181. 


(A)  Eldon,  L.  C.  Speer  v.  Orawter, 
2  Mer.  417  ;  Miller  v.  Warmingion, 
1  J.  &  W.  492  ;  Bute  v.  Olamorgan 
Canal,  1  PhUl.  684.  As  to  fencing 
boundaries,  see  post,  p.  253. 

(i)  Eldon,  L.  C.  A.-G.  v.  Fuller- 
ton,  2  V.  &  B.  264 ;  Spike  v.  Sard- 
iny,  L.  E.  7  C.  D.  871 ;  47  L.  J. 
C.  323. 
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much  of  the  tenant's  own  land  as  shall  he  equal  in  value 
to  that  originally  granted  or  leased  (j).  By  consent  of  the 
parties  the  Court  will  direct  an  inquiry  in  chambers  to  ascer- 
tain the  boundaries;  and  the  Court  will  grant  discovery 
and  inspection  of  documents  in  aid  of  the  jurisdiction  (A). 
"  The  relief  is  founded  on  misconduct  analogous  to  a  breach 
of  trust.  If  the  person  having  such  particular  interest  suffers 
the  boundaries  to  be  confused,  so  that  the  reversioner  or 
remainderman  cannot  teE  to  what  land  he  is  entitled,  the 
Court  will  give  rehef  by  compelling  the  person  who  has 
occasioned  the  difficulty  to  make  good,  out  of  that  which 
may  be  considered  a  common  fund,  that  portion  of  it  which 
belongs  to  another"  (/).  The  obligation  runs  with  the 
land,  and  the  rehef  is  given  not  only  against  the  person 
guilty  of  the  neglect,  but  against  all  those  who  claim  under 
him,  either  as  volunteers  or  purchasers.  But  in  order  to 
claim  the  rehef  it  is  essential  to  estabhsh  by  admission  or 
by  evidence  that  the  party  charged  in  fact  possesses  the 
land  lost  by  confusion  of  boundaries.  It  is  not  sufficient 
to  show  that  he  has  acquired  and  holds  a  part  of  the  estate 
with  which  it  has  been  confused,  without  showing  that  the 
part  which  he  holds  contains  the  part  which  is  lost  (m) . 
— The  same  obhgation  exists  in  copyhold  tenure.  The  Tenant  of 
copyholder  who  holds  freehold  land  of  the  same  manor  is  ""^^  ° 
bound  to  keep  the  boundaries  distinct,  and  in  case  of  con- 
fusion, the  lord  is  entitled  to  have  a  commission  to  ascer- 
tain the  boundaries,  or  to  set  out  as  much  of  the  freehold 
as  is  of  equal  value  with  the  copyhold  lost.  '•  The  con- 
fusion of  boundaries  does  not  infer  any  neghgence  on  the 
part  of  the  lord;  for  the  tenant  is  in  possession  of  the 
land"(«). 

(j)  Speer  v.  Crmoter,  2  Mer.  418  ;  L.  J.  C.  890. 

Willis  Y.  FarJeiiism!,  2  Mev.  607 ;  1  [m]  A.-G.    v.    Stephens,    supra; 

Swanst.  9.  Godfrey  v.   Little,   2  Russ.   &  M. 

(/c)  Brown   v.    Wales,   L.    E.   15  630. 

Eq.  142 ;  42  L.  J.  C.  45  ;  Spike  t.  (m)  Leeds  v.  Strafford,  4  Ves.  180 ; 

JSarding,  supra.  See  North  v.  Strafford,  3  P.  "Wms. 

11)  Cranworth,  L.  0.  A.-G.   v.  150  ;   see  Leeds  v.   Powell,    1  Ves. 

Stephens,   6  D.   M.  &  G-.  133 ;  25  sen.  172. 
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mentr"*^'  ^^  ^^  ^  general  rule  that  an  enoroachment  made  by  a 

tenant  advancing  the  boundary  over  adjoining  land  is 
presumed  to  be  an  accretion  to  the  demised  land,  which 
must  be  given  up  to  the  landlord  at  the  end  of  the  term  (o). 
Consequently  the  Statute  of  Limitations  has  no  applica- 
tion against  the  landlord  during  the  continuance  of  the 
tenancy  (^j).  The  doctrine  applies  equally  whether  the 
encroachment  is  made  upon  other  land  of  the  lessor  or  upon 
land  of  a  third  party  (q) .  And  it  applies  to  land  which 
the  tenant  is  enabled  to  take  possession  of  by  virtue  of 
his  position  of  tenant,  though  not  strictly  adjoining  to 
the  boundaries  of  the  demised  land :  as  land  separated 
merely  by  a  road  or  stream,  or  an  inclosure  from  an  ad- 
Enoroacli-  jacent  waste  or  common  (r).  Upon  the  same  principle  it 
holder  on°^'''  ^^^  h.eli  that  where  a  copyholder  extended  his  tenement 
waste.  ty  an   encroachment  upon   the   adjoining   waste   of   the 

manor,  there  being  a  custom  in  the  manor  for  the  lord  to 
grant  waste  as  copyhold,  the  encroachment  was  an  accretion 
to  the  original  copyhold ;  the  presumption  being  in  favour 
of  a  legal  title,  and  of  that  most  favourable  to  the  lord  (s) . 
But  where  the  lord  took  a  surrender  and  made  a  re-grant 
of  the  original  tenement  without  the  accretion,  it  was  held 
that  he  had  precluded  himself  from  claiming  it  (t). 

Property  ia  Property  in  land  as  defined  and  limited  by  superficial 

land  above         .  ,.  j*i  •  '  n     •  i  ,t  • 

and  below  the  boundaries  presumptively  carries  with  it  everythmg  con- 

surfaoe.  tained  beneath  the  surface,  as  mines  and  minerals,  also  the 

space  above  the  surface  with  whatever  use  can  be  made  of 

it{u).     Therefore,  if   an  owner  of   land  build  anything 


(s)  Bryan  v.  Wimcoocl,  1  Tauct, 
208;  Doe  v.  Jones,  15  M.  &  W, 
680  ;  Zislmrne  v.  J)avies,  L.  E.  ] 
C.  P.  259;   35  L.  J.  C.  P.  193. 

(p)  jrhitmore  v.  Humphries,  L.  R, 
7C.  P.  1;  41  L.  J.  C.  P.  43. 

(q)  Andrews  v.  Hades,  2  E.  &  B 
349. 

(r)  Andrews  v.  Hailes ;  Zishmie 
V.  Davies,  supra. 


(s)  A.-G.  V.  Tomline,  L.  R.  5 
C.  D.  750;  46  L.  J.  C.  654. 

{t)  S.  G.  on  appeal,  L.  R.  15 
C.  D.  150  ;  in  which  case  the  Court 
of  Appeal  thought  it  doubtful 
whether  the  doctrine  of  encroach- 
ment by  a  tenant  operating  for  the 
benefit  of  the  landlord  applied  at 
aU  to  copyhold  tenure. 

{u)  Co.  Lit.  4  a. 
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projecting  over  the  boundary,  as  the  cornice  or  eaves  of  a 
house,  it  is  prima  facie  "wrongful  to  the  owner  of  the 
adjoiaing  land,  by  encroaching  upon  his  space  and  prevent- 
ing him  from  buildiug  above  the  level  of  the  projection. 
The  remedy  of  the  latter  is  either  by  himself  abating  the 
nuisance,  or  by  bringing  an  action  for  damages  and  for  an 
injunction  to  remove  it ;  and  in  such  action  the  encroach- 
ment imports  in  law  a  nominal  damage,  without  allegation 
or  proof  of  any  special  damage  arising  from  it  (x). — By 
the  right  of  abating  a  nuisance  the  owner  of  a  close  can 
justify  cutting  off  the  branches  of  trees  which  grow  over 
the  boundary  from  the  adjacent  land ;  and  in  a  case  where 
a  person  had  turned  a  horse  into  his  field,  which  was 
poisoned  and  died  in  consequence  of  eating  branches  of 
yew  growing  over  the  boundary,  it  was  held  that  he  might 
recover  the  loss  from  the  owner  of  the  trees  (?/) .  Upon  the 
same  principle  the  owner  of  a  house  or  land  may  prevent 
the  carrying  of  telegraph  wires  through  the  air  over  his 
property  (s) . 

Land  may  be  divided  into  separate  properties  by  hori-  Partition  of 
zontal  as  well  as  vertical  partition,  and  the  surface  and  the  J™*^  horizon- 
strata  beneath  the  surface  may  be  appropriated  and  held 
as  separate  tenements,  as  in  the  case  of  mines  and  minerals 
held  in  separate  ownership.  Upon  this  principle  a  house 
may  be  divided  into  flats  and  let  in  separate  tenements, 
which  for  aU  ordinary  legal  purposes  may  be  regarded  as 
separate  houses  («). — Under  the  Lands  Clauses  ConsoHda-  Lands  Clauses 
tion  Act,  1845,  8  &  9  Yict.  c.  18,  which  provides  for  rail- 
way and  other  companies  acquuing  land  for  the  purposes 
of  their  undertakings,  the  word  "land"  is  taken  in  the 
ordinary  sense  as  including    the  whole  space  above  and 

{x)  Baien's  Case,  9  Co.  53  b ;  Fay  (z)    Wandsworth  v.    Tlnited   Tele- 

V   Prentice,  1  C.  B.  828  ;  Harris  v.  phone  Co.,  L.  E.  13  Q.  B.  D.  904  ; 

ie  Finna,  L.  K.  33  C.  D.  260  ;  66  53  L.  J.  Q.  B.  449. 

L.  J.  C.  348.  W   Yorkshire  Ins.  Co.  v.  Clayton, 

(«/)  Crowhurstv.Amersham Burial  L.  R.  8  Q.  B.  D.  421;  51  L.  J. 

Board  L.  K.  4  Ex.  D.  5  ;  48  L.  J.  Q.B.  82.    As  to  mines  and  minerals, 

Ex.  109.  see  post,  p.  51. 


Act. 
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land 


below  the  surface ;  and  a  railway  company,  although 
requiring  only  a  portion  of  such  space  for  the  purpose 
of  a  tunnel  or  a  bridge,  are  bound  to  take  the  whole ;  also, 
having  taken  it,  the  space  not  required  for  the  tunnel  or 
Superfluous  bridge  does  not  become  "superfluous  land,"  which  the 
company  is  directed  by  the  Act,  s.  127,  to  sell(S).  But 
the  company's  special  Act  may  give  the  power  of  making 
only  a  tunnel  through  the  land  or  a  bridge  over  it,  with- 
out taking  the  space  above  and  below  (c) . 

(4)  He  Metropolitan  District  Ry.  258 ;    Ware  v.  London  and  Brighton 

and  Cosh,  L.  E.  13  0.  D.  607  ;  49  Ey.,  52  L.  J.  C.  198. 
li.  J.  C.  277  ;  Finchin  v.  Slackivall  (c)  Sill-v.  Midland  Ey.,  L.  B.  21 

Ey.,  5  D.  M.  &  a.  851 ;  24  L.  J.  0.  D.  143  ;  51  L.  J.  C.  774  ;   Great 

C.  417 ;  MulUner  v.  Midland  Ey.,  Western  Ey.  t.  Swindon  Ey.,  L.  E. 

L.  K.  11  0.  D.  611 ;  48  L.  J.  0.  9  Ap.  Ga.  787. 


(     15    ) 


CHAPTEE  II. 

POSSESSORY  EIGHTS  AND  LIABILITIES  OF 

TENANTS. 

Tenant  in  fee  simple — fee  subject  to  executory  interests — equitable 
waste. 

Tenant  in  tail — special  tail — after  possibility  of  issue  extinct — under 
Settled  Land  Act. 

Tenant  for  life  or  for  years — ^liabOity  for  ■waste. 

Action  of  waste — damages — limitation  of  action — action  of  waste  by  or 
against  executor — waste  by  stranger — vis  major. 

Tenant  for  life  or  years  witbout  impeacbment  of  waste — equitable 
waste — covenants  relating  to  use  of  land  demised— implied  con- 
tract of  tenant. 

Tenant  at  will — tenant  of  copyhold — waste  by  oopybolder. 

Tenants  of  equitable  estates — special  trusts. 

Tenant  in  fee  simple  absolute,  in  possession,  has  tlie  largest  Tenant  iu  fee 
right  to  the  uses  and  profits  of  the  land  that  is  allowed  ^'""^  "' 
by  law.    He  may  cut  timber  and  any  other  trees,  open  and 
work  mines  and  take  soil  and  minerals,  build  and  pull  down 
houses,  as  he  pleases ;  by  right  of  absolute  ownership  he 
may  commit  waste  and  destruction  of  the  inheritance  (a) . 
— Tenant  in  fee  simple,  subject  to  an  executory  use  or  Pee  subject  to 
devise,  has  all  the  legal  rights   and  incidents   of  a  fee  ^ter'est?' 
simple ;  but  the  Court  will  protect  the  future  interest  so 
far  as  to  restrain  the  tenant  ia  possession  from  such  exer- 
cise of  his  strict  legal  rights  as  would  unduly  prejudice 
the  futm'e  possession.     Though  he  would  as  tenant  in  fee 
simple  be  entitled  to  cut  and  take  all  timber  and  other 
trees,  he  would  be  restrained  from  cutting  such  timber  as 
is  not  ripe  for  cutting,  and  such  timber  and  other  trees  as 

(a)  Duke  of  Norfolk  v.  Arbuthnot,  L.  K.   4  0.  P.  D.  306 ;  48  L.  J. 
C.  P.  745. 
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are  ornamental  to  the  estate.  He  would  also  be  restrained 
generally  from  acts  of  mere  wilful  destruction  (5).  Such 
an  injunction  was  granted  against  a  tenant  in  fee  subject 
to  an  executory  devise  in  the  event  of  his  leaving  no  issue 
at  his  death ;  also  against  a  tenant  in  fee  subject  to  an 
executory  devise  to  take  effect  upon  his  death  under 
twenty-one;  in  accordance  with  the  presumed  intention 
of  the  testator  in  such  cases  that  the  estate  should  pass 
over  to  the  future  devisee  without  material  deteriora- 
EquitaWe  tion  (c) . — The  wilful  waste  and  deterioration  of  the  pro- 
perty which  is  thus  restrained  in  the  interest  of  the 
successor,  though  not  actionable  at  common  law,  is  tech- 
nically known  as  "  equitable  waste." 

Tenant  in  tail.       Tenant   in  tail  in  possession  has  all   uses  and  profits 
of  the  land,  as  fully  as  tenant  in  fee  simple  absolute.     He 
may  cut   timber,   open   mines,  pull  down  houses,  as   he 
pleases,  without  being  impeachable  for  waste  or  destruc- 
Tenant  in  tail  tion.    For  a  tenant  in  tail  by  taking  proper  proceedings  for 
executory         barring  the  entail  has  the  power  of  acquiring  to  himself  a 
devise.  fge  simple  absolute,  discharged  of  all  remaiaders  and  re- 

versions, and  of  all  executory  interests  that  may  be  limited 
to  take  effect  in  defeasance  of  the  estate  tail.  Therefore 
in  right  of  his  capacity  of  acquiring  such  enlarged  estate, 
he  can  exercise  the  same  rights  of  use  and  enjoyment  as 
if  he  had  acquired  it.  He  has,  in  this  respect,  fuller 
dominion  over  the  land  than  tenant  in  fee  simple ;  inas- 
much as  the  latter  cannot  discharge  his  estate  from  execu- 
tory limitations,  and  therefore  in  exercising  his  rights  of 
Sale  of  timber  ownership,  he  is  bound  to  respect  them  (d).  But  though 
tlil.^^^^  ^^  tenant  in  tail  in  possession  is  not  impeachable  for  waste,  and 
may  take  any  profits  from  the  land,  as  trees  or  minerals, 
and  sell  them  and  take  the  proceeds,  yet  he  cannot  effec- 
tually  convey   them   before   taken   without   barring   the 

lb)  Turner  Y.Wright, Johns. liQ;  (d)  Ante,   p.  15;  A.-G.y.  Duke 

29  L.  J.  0.  598.  of  Marlborough,  ZT^adii.  498;  Mild- 

ip)  lb.  ;  Robinson  v.  Litton,  3  Atk.  mat/s  Case,  6  Co.  41  a. 
209. 


CHAP.  II.    POSSESSORY  EIGHTS  OF  TENA^'TS.  17 

entail.  If  he  conveys  them  by  an  ordinary  deed,  not  operat- 
ing in  bar  of  the  entail,  and  they  are  not  taken  during  his 
life,  the  property  in  them  descends  with  the  estate  to  the 
heir  in  tail,  and  the  pm-ohaser  has  no  longer  any  claim. 
A  tenant  in  tail  in  possession  may  authorise  another  to  cut 
trees  or  to  take  miaerals ;  but  such  authority  conveys  no 
interest  until  executed,  and  is  determined  by  his  death  (c) . 
— Tenants  of  estates  entailed  in  perpetuity  without  power  Perpetual 
of  barring  the  entail,  which  is  the  case  of  estates  tail  with  ^^  ''^ ' 
reversion  in  the  Crown,  and  of  certain  estates  tail  that 
have  been  settled  inalienably  by  Act  of  Parliament,  have 
the  same  absolute  rights  and  are  not  restrainable  even  from 
equitable  waste  (/). — An  infant  tenant  in  tail,  though 
incapacitated  generally  from  alienation,  has  similar  rights, 
and  cannot  be  restrained  from  taking  timber,  minerals,  or 
other  profits  (g) . 

Tenant  in  special  tail  is  in  the  same  position  as  regards  Tenant  in 
possessory  rights  as  a  tenant  in  tail  general. — Tenant  in    .^  ... 

...  ...  .  .  .      .  alter  possibi- 

special  tail  "after  possibility  of  issue  extinct"  is  in  the  lity  of  issue 
position  of  a  tenant  for  life  only,  in  that  the  estate  tail 
must  terminate  at  his  death,  nor  can  he  enlarge  it  into  a 
fee  simple ;  but  he  retains  the  privilege  incident  to  the 
estate  tail  of  not  being  impeachable  for   waste   at   law. 
Courts  of  equity  regarding  him  merely  as  a  tenant  for  life 
without  impeachment  of  waste  restrain  him  from  commit- 
ting equitable  waste.     A  tenant  in  this  position  may  cut 
timber  and  take  the  timber  when  cut  for  his  own  use,  pro- 
vided the  cutting  is  not  equitable  waste  (h). — By  the  Settled  Settled  Land 
Land  Act,  1882,  45  &  46  Yict.  c.  38,  ss.  3,  58,  a  tenant  in  ^''^' 
tail,  and  a  tenant  in  tail  after  possibility  of  issue  extinct, 
in  possession,  have  the  powers  of  a  tenant  for  life  under 
the  Act,  enabling  them  to  sell  the  settled  land  or  any  part 

(e)  Cholmelcy  v.  Paxton,  3   Bing.  Wilson,  4  Hare,  374. 
2U  ;   -S.  C,    CoclcerellY.   Cholmeley,  (A)  Lit.  ss.  32,  33;  Co.  Lit.  27*; 

10  B.  &  C.  564.  Bowles'  Case,  11  Co.  79  ;    A.-G.  v. 

{/)  A.-Cf.    T.    Duke    of    Marl-  Duke  of  Jfarlboroiiffh,  3 'Maid.  53S  ; 

loroiigh,  3  Madd.  498.  JJ'il/iamsv.  Williams,  12  East,  209; 

[g)  Wigram,   V.-C.    Fcrrmul  v.  15  Vea.  428, 
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Tenant  for 
life  or  for 
years. 


Waste. 


thereof,  or  any  right  or  privilege  over  the  same;  subject 
to  the  provisions  of  the  Act  as  to  the  proceeds. 

Tenant  for  life  or  for  years,  in  possession,  has  all  the 
ordinary  uses  and  profits  that  accrue  continuously,  or 
periodically,  or  occasionally  fi'om  time  to  time,  during  the 
term ;  but  he  has  no  right  of  taking  or  destroying  any- 
thing that  is  permanent  and  part  of  the  inheritance,  as 
trees,  soil,  minerals,  or  houses  and  buildings,  and  he  is, 
in  general,  impeachable  for  "waste"  or  destruction («) . — 
Waste  is  described  as  of  two  kinds,  namely,  "  voluntary  or 
actual,  and  permissive."  The  former  consists  in  acts  of 
wilful  destruction,  as  cutting  down  trees,  pulling  down 
houses  and  the  like.  Permissive  waste  is  caused  by  negli- 
gence only,  as  by  suffering  houses  to  be  uncovered  whereby 
the  rafters  or  other  timbers  of  the  house  are  rotten ;  or  by 
suffering  walls  of  the  sea  or  rivers  to  be  in  decay, 
whereby  the  land  is  overflowed  and  unprofitable  (/). 
"  No  act  can  be  waste  which  is  not  injurious  to  the 
inheritance";  and  an  act  may  be  injurious  and  actionable 
"  either,  first,  by  diminishing  the  value  of  the  estate,  or, 
secondly,  by  increasing  the  burthen  upon  it,  or,  thu'dly, 
by  impairiag  the  evidence  of  title"  {Jc).  Accordingly 
such  acts  as  ploughing  up  ancient  meadow  and  removing 
fences  SiXe  prima  facie  acts  of  waste,  and  are  actionable  (/). 
— Waste  can  only  be  committed  of  the  land  demised ; 
therefore  where  trees  were  excepted  from  a  lease,  it  was 
held  that  cutting  the  trees  was  not  technically  waste, 
upon  which  a  forfeiture  could  be  claimed,  though  it  might 
be  a  trespass  upon  the  possession  of  the  trees  (»?;). 


(»)  Rerlakendeii' s  Case,  4  Co.  625; 
Ziford's  Case,  11  Co.  48  a  ;  Motvles' 
Case,  11  Co.  81  b. 

(7)  Co.  Lit.  53  ff.    See  post, -p.  92. 

(k)  Per  cur.  Doc  v.  Surluujiun,  5 
B.  &  Ad.  517  ;  Young  v.  Spcncvr, 
10  B.  &  0.  145  ;  Huntley  Tr.Iiiissdl, 
13  Q.  B.  572.  Jesscl,  M.  E.  Junes 
V.  Chappell,  L.  R.  20  Eq.  641;  44 


L.  J.  C.  658. 

(I)  Co.  Lit.  53  J;  Greene  y.  Cole, 
2  Wms.  Saund.  269,  n.  (U) ;  Sim- 
mons T.  Xurton,  7  Bing.  640  ;  St. 
Albans  v.  Slipwith,  8  Beav.  354. 

(flz)  Goodright  y.  Vivian,  8  East, 
190  ;  see  Sullen  v.  Denning,  5  B.  & 
C.  842. 
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The  action  for  waste  at  common  law  lay  against  tenant  Action  of 
in  dower,  tenant  by  the  curtesy,  and  guardian,  the  tenancy  ■^*^*'^- 
in  these  cases  being  created  by  the  law ;  but  no  action 
lay  against  lessee  for  life,  or  for  years,  or  at  will,  because 
they  came  in  by  the  act  of  the  lessor,  and,  it  was  said,  he 
might  hare  provided  against  waste  in  the  lease.  The 
waste,  however,  though  not  actionable,  did  not  change 
the  property  in  the  trees  or  minerals  wasted,  which  re- 
mained in  the  lessor  (/(). — The  action  was  extended  to 
tenants  for  Kfe  and  for  years  by  the  Statute  of  Marl- 
bridge,  52  Hen.  3,  c.  23,  enacting  that  "  fermors,  during 
their  terms,  shall  not  make  waste  sale  nor  exile  of  houses 
woods  nor  of  anything  belonging  to  the  tenements  that 
they  have  to  ferm,  without  special  licence  had  by  writing 
of  covenant  making  mention  that  they  may  do  it."  The 
term  "  fermors  "  comprehends  all  such  as  hold  by  lease  for 
life  or  lives  or  for  years,  by  deed  or  without  deed.  Tenant 
at  will  was  not  affected  by  the  statute  and  remained  as  at 
common  law(o). — A  special  action  was  given  by  the 
Statute  of  Grloucester,  6  Edw.  I.,  c.  5,  for  the  recovery 
of  the  place  wasted  and  treble  damages.  This  action,  in 
common  with  other  real  actions,  was  abolished  by  the 
statute  3  &  4  Will.  IV.,  o.  27,  s.  36 ;  leaving  the  common 
law  remedy  by  an  action  for  damages,  which  was  extended 
to  tenants  for  life  and  for  years  by  the  above-mentioned 
Statute  of  M:arlbridge(7j).  Accordingly  an  action  may 
now  be  broiight  to  recover  damages  for  waste  against  the 
tenant  for  life  or  for  years,  by  the  person  having  the 
immediate  vested  estate  in  reversion  or  remainder,  for  life 
or  for  years,  in  fee  or  in  tail ;  and  such  person  may  recover 
damages  for  the  waste  done,  which  is  assessed  according  to 
his  interest  in  the  property  (s').— An  injunction  may  be 

In)  2  Co.  Inst.  299;  4  Co.  62  5,  Maiilcmd,   16  M.   &  W.  262;    per 

Berlahenden's  Case;  Bowies'  Case,  11  cur    Woodhouse  v.  Walker    L.  E   3 

Qg   ^l  j  Q.  B.  D.  406  ;  49  L.  J.  (J.  B.  611. 

io)  2  inst.  144,  299.  («)  Co.  Lit.  53 «;  2  Wms.  8aund. 

(  p)  2  "Wms.  Saund.  252-a,  Greene  252  a  ;  see  rerrot  t.  Ferrot,  i  Atk. 

y     Cole-    Parke,    B.,    Harnett    v.  gi  ;  Bacon  Y.  Smith,  1  Q.B.  Si5. 
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claimed  against  continued  or  threatened  waste  (r)  ;  also  a 
claim  may  be  made  for  an  account  of  the  proceeds  of 
waste,  as  the  proceeds  of  timber  wrongfully  cut  or  of 
minerals  wrongfully  taken  (.s) . — The  measure  of  damages 
is  the  diminished  present  value  of  the  reversion,  and  not 
the  cost  of  restoring  the  property  to  its  unwasted  condi- 
tion (t) .  In  cases  of  merely  nominal  damage  it  was  the 
practice  of  the  Courts  of  common  law  to  enter  the  judg- 
ment for  the  defendant,  in  order  to  avoid  the  consequence 
under  the  Statute  of  Gloucester,  of  forfeiture  and  treble 
damages  (m)  .  Accordingly  it  is  said  :  "  The  waste  must  be 
something  considerable ;  for  if  it  amount  only  to  twelve- 
pence  or  some  such  petty  sum,  the  plaintiff  shall  not 
recover  in  an  action  of  waste ;  nam  de  minimis  non  curat 
lex  "  [v).  "  Trees  to  the  value  of  three  shillings  and  four- 
pence  hath  been  adjudged  waste;  and  many  things  to- 
gether may  make  waste  to  a  value"  (ic).  Upon  this 
principle  the  Court  will  not  grant  an  injunction  unless  the 
waste  charged  is  "of  a  substantially  injurious  character; 
and  if  the  waste  be  really  ameliorating  waste,  which  results 
in  benefit  and  not  in  injury,  or  if  it  be  so  small  as  to  be 
indifferent,  the  Court  will  not  interfere  to  prevent  it"  (.r). 
The  limit  of  actionable  waste  is  sometimes  fixed  in  value 
by  agreement  in  the  lease  (i/) . — Waste  is  actionable  imme- 
diately it  is  committed,  without  waiting  till  the  end  of  the 
tenancy;  although  possibly  the  waste  might  be  repaired 
and  the  land  restored  by  the  tenant  during  his  tenancy  (s) . 
Consequently  the  Statute  of  Limitations  runs  from  the 
time  of  committing  the  waste,  whether  the  claim  be  made 


(r)  Peri-ot  v.  Ferrot,  3  Atk.  94 ; 
Judicature  Act,  1873,  36  &  37 
Vict.  0.  66,  s.  25  (8). 

(s)  JBp.  Winchester  v.  Knight,  1 
P.  Wma.  406 ;  Higginbothain  v. 
Saivlcins,  L.  R.  7  Ch.  679  ;  41 
L,  J.  0.  828. 

(t)  Whitham  v.  Kershaw,  L.  E. 
16  Q.  B.  D.  6L3. 

[u)  Harrow  School  v.  Alderton;  2 
B.   &  P.  86  ;   per  cur.,  Fiiichr  v. 


Wadsioorth,  2  East,  164. 

{v)  3  Blaokst.  Com.  228. 

\to)  Co.  Lit.  54  a. 

(x)  Doherty  y.  Allinan,  L.  E.  3 
Ap.  Ca.  724  ;  JBiibb  v.  Telnrtoii, 
L.  R,  10  Eq.  465  ;  40  L.  J.  C.  38  ; 
MnlliiieHX  V.  JPowell,  3  P.  AYms. 
268,  n. 

((/)  Doe  V.  Jioiici,  6  B.  &  0.  855. 

(z)  Queen's  CulL  v.  Hallelt,  14 
East,  439. 
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for  damages,  or  for  an  account  of  the  proceeds  of  the 
waste  (ff).  But  waste  in  non-repairing  under  a  special 
obligation  to  repair  may  be  a  continuing  cause  of  action 
until  the  end  of  the  tenancy  (b) . 

The  action  of  waste  by  the  rule  of  common  law  died 
with  the  person,  either  of  the  reversioner  of  the  land 
wasted  or  of  the  tenant  who  committed  the  waste  ;  so  that 
"  the  heir  of  the  reversioner  cannot  recover  damages  for  the 
waste  done  in  the  life  of  the  ancestor  "  (c).  But  by  statute  Action  by 
3  &  4  Will.  lY.  c.  42,  s.  2,  "  An  action  may  be  maintained 
by  the  executor  or  administrator  of  any  person  deceased, 
for  any  injury  to  the  real  estate  of  such  person  committed 
in  his  lifetime  for  which  an  action  might  have  been  main- 
tained by  such  person,  so  as  such  injury  shall  have  been 
committed  within  six  calendar  months  before  the  death  of 
such  deceased  person,  and  provided  such  action  shall  be 
brought  within  one  year  after  the  death  of  such  person ; 
and  the  damages  when  recovered  shall  be  part  of  the  per- 
sonal estate  of  such  person." — By  the  same  statute,  Action 
sect.  2,  an  action  for  waste,  committed  by  the  deceased  cutor  of^iS-' 
tenant  in  his  lifetime,  may  be  maintained  against  his  ceased  tenant, 
executors  and  administrators,  "so  as  such  injury  shall  have 
been  committed  within  six  calendar  months  before  such 
person's  death,  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors  or  admin- 
istrators shall  have  taken  upon  themselves  the  administra- 
tion ot"  the  estate  of  such  person."  If  the  action  of  waste 
to  recover  damages  for  the  injmy  to  the  reversion  be 
barred  by  the  death  of  the  tenant,  no  claim  can  be  made 
against  his  estate  in  respect  of  indirect  profit  derived  from 
the  waste,  as  the  saving  of  expense  by  not  repairing  a 
house,  or  the  gain  of  ploughing  up  meadow  land ;  but  an 
action  may  be  brought  to  recover  property,  or  the  proceeds 

la)  Seagram  v.  Knight,  L.  E.  2  (b)    Woodhouse  v.  Walker,  L.  R. 

Ch.  628;  36  L.  J.  C.  310;  Higgin-  5  Q.  B.  D.  404  ;    49  L.  J.  Q.  B. 

hotham  v.    Baivkins,    L.    R.    7   0.  609. 

676  ;  41  L.  J.  C.  828.  (c)  2  Inst.  305. 
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or  value  of  property,  actually  acquired  to  the  estate  of  the 
deceased  tenant,  as  timber  cut  and  minerals  got  and  sold 
by  him  {d).  Waste  in  non-repairing  under  a  liability  to 
repair  gives  a  continuing  cause  of  action  de  die  in  diem  up 
to  the  day  of  the  death  of  the  tenant ;  and  an  action  may 
be  brought  for  it  within  the  six  months  after  the  taking 
out  of  administration  (e). 

The  tenant  is  responsible  for  acts  of  waste  committed  by 
a  stranger,  though  without  his  knowledge  or  consent ;  for 
it  is  his  duty  to  protect  the  property,  and  he  can,  at  least, 
recover  full  damages  for  the  injury  to  his  possessory  right. 
"  It  is  presumed  in  law  that  he  may  withstand  it,  et  qui 
noil  obstat  quod  obda re  potest  facere  ridetur"  (/). — But  the 
tenant  is  not  responsible  for  waste  and  destruction  caused 
by  superior  force  {vis  major)  which  he  is  not  able  to  prevent 
and  against  which  he  has  no  remedy,  and  which  he  has  not 
covenanted  to  answer  for ;  as  waste  done  by  tempest, 
lightning,  or  the  like ;  or  by  the  enemies  of  the  king  {g) . 


Tenant 
"without 
impeachment 
of  waste." 


The  Statute  of  Marlbridge  above  cited  prohibited 
tenants  for  life  and  for  years  from  making  waste,  "without 
special  licence  had  by  vmting  of  covenant  making  mention 
that  they  may  do  it."  The  "  special  licence "  of  the 
statute  may  be  given  by  the  usual  phrase  "  without  im- 
peachment of  waste,"  or  an  equivalent  phrase,  appended  to 
the  limitation  of  the  estate  (/*).  "The  addition,  without 
impeachment  of  waste,  is  an  addition  of  interest ;  and  it 
may  be  general  or  under  such  restrictions  as  the  settlor 
thinks  fit."  Thus  a  tenancy  for  life  may  be  subject  to 
impeachment  of  waste,  except  in  cutting  clown  timber  for 
repairs,  or  timber  going  to  decay  or  injurious  to  other 


{d)  Up.  jrinchester  v.  Knight,  1 
P.  Wms.  406  ;  Phillips  v.  Romfray, 
L.  R.  24  C.  D.  439;  52  L.  J.  C. 
836. 

(e)  Woodhouse  v.  JJ'all-C}\  Xi.  R.  5 
Q.  B.  D.  404 ;  49  L.  J.  Q.  E.  609. 

(/)  2  Inst.   146,   303  ;    Attersoll 


V.  Slovens,  1  Taunt.  1S3  ;    2  Wms. 
Sauud.  259  (?(<). 

iff)  2  Inst.  302 ;  Co.  Lit.  53  l>, 
283  ff  ;   see  post,  p.  96. 

(/(.)  2  Inst.  146  ;  per  air.  Wood- 
house  V.  Walker,  L.  R.  5  Q.  B  D 
407;  49  L.  .J.  Q.  B.  609. 
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trees  ;  and  a  lease  may  be  made  of  a  house  and  land  "  with- 
out impeachment  of  waste  in  the  house"  (*').  In  leases 
granted  under  powers  the  licence  to  commit  waste  is 
restricted  by  the  limits  of  the  power ;  and  the  lease  must 
conform  to  the  power  in  this  respect.  Under  a  power  to 
grant  leases  such  that  the  lessee  shall  not  be  made  dis- 
punishable for  waste,  a  lease  in  which  the  lessor  covenanted 
to  repair  was  construed  as  exempting  the  lessee  from  waste 
to  the  extent  of  the  repairs  by  the  lessor,  which  being  in 
excess  of  the  power  rendered  the  lease  void  (k).  A  lease 
made  "  without  impeachment  of  waste,  excepting  volun- 
tary waste,"  was  held  to  leave  the  tenant  hable  for  wilful 
waste,  and  to  give  him  no  further  right  or  interest  in 
the  timber  than  an  ordinary  tenant  for  life  (/).  The 
phrase  "  without  impeachment  of  waste  by  any  action,"  or 
"  without  being  impleaded  for  waste,"  is  construed  as 
excepting  only  the  liability  to  an  action  for  the  waste,  but 
without  affectiag  the  property  in  the  waste  committed,  as 
in  trees  out  clown,  which  remain  the  property  of  the 
lessor.  Such  words  bar  the  lessor  of  his  action  for  damages, 
but  not  of  his  property  (m) . 

Tenant  for  life  or  for  years,  without  impeachment  of  Eights  of 
waste  has  all  the  rights  of  use  and  profit  of  tenant  in  fee  oS'^Sapeach- 
simple.     He  may  out  down  timber  or  dig  minerals  during  ment  of  waste, 
his  term  and  sell  them,  and  appropriate  the  proceeds  to  his 
own  use.    But  he  has  a  power  only,  which  will  produce  an 
interest  in  him,  if  he  executes  it  or  gives  authority  to 
another  to  do  so,  during  the  continuance  of  his  estate ;  but 
such  power  and  authority  ceases  with  his  estate  (n).    Where 

(j)  Per  cur.   Flffol  v.  Bulloclc,  I  ed.  ;  but  see  Vincent  v.  Spicer,  22 

Ves.  iim.  483  ;    Aston  v.  Aston,  1  Beav.  380  ;  25  L.  J.  C.  589. 

Ves.    sen.    265;     Co.    Lit.     bib;  {ih)  11    Co.    82  S,    Soioles'    Case. 

Toaker  v.  Annesleij,  5  Sim.  235.  See  ante,  p.  19. 

(k)   Yelloichj    v.    Gowcr,    11   Ex.  («)  Fer  cur.  BoioUs'  Case,  11  Co., 

274-    24  L.   J.   Ex.   289;    JDoe  v.  62  b;!^.^^^^,  3.  AttersollY.  Stevens, 

Bctiison,  12'  East,  305  ;   see  Davies  1  Taunt.   198  ;    Gent  v.  Harrison, 

Y.  Davies,  L.  E.  38  C.  D.  499  ;  post,  Johns.    577  ;     29    L.    J.   C.    70  ; 


p.  92. 


Cholmeletj  v.  Faxton,  3  Bing-.  207  ; 


'  (;)  Garth  v.  Cotlon,  1   Ves.  sen.       S.  G.  CockereU  t.  Cliolmeley,  10  B. 
524-    1  W.  &  T.  L.  C.  641,  3rd       &  C.  564,  cited  ««te,  p.  17. 
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trustees,  in  exercise  of  a  general  power  of  sale  sold  the 
land,  excepting  the  timber,  and  the  tenant  for  life  impeach- 
able of  waste  sold  the  timber  valued  separately  to  the 
same  purchaser  and  received  the  purchase-money,  it  was 
held  that  the  sale  was  void ;  for  the  trustees  had  no  power 
to  sell  the  land  without  the  timber,  and  though  the  tenant 
for  Hfe  might  cut  all  the  timber  during  his  life,  yet  he  had 
no  power  to  sell  the  timber  standing  (o).  Where  tenant  for 
life  without  impeachment  of  waste,  under  a  power  to  sell 
with  consent  of  trustees  and  with  trust  for  reinvestment, 
sold  the  estate  with  the  timber  upon  it,  it  was  held  that 
the  tenant  for  life  was  not  entitled  to  the  proceeds  of  the 
timber,  because  it  was  sold  under  the  power  and  not  in  his 
own  right  {p).  So  where  tenant  for  life  with  power  to  cut. 
certain  timber  sold  the  settled  land  under  the  Settled  Land 
Act,  it  was  held  that  he  was  not  entitled  to  the  value  of 
the  timber ;  but  that  it  must  be  treated  as  capital  money 
under  sect.  21  of  the  statute  (g).  Tenant  for  life  "without 
impeachment  for  waste,"  like  a  tenant  in  fee  simple  subject 
to  executory  limitations,  is  restrained  from  the  committing 
of  "  equitable  waste ;"  for  it  is  considered  in  equity  that 
where  land  is  settled  for  estates  for  life  and  in  remainder, 
the  intention  must  be  that  the  land  should  be  substantially 
preserved  and  delivered  over  to  the  successive  tenants  in  its 
integrity.  Therefore  while  a  tenant  in  possession  of  an 
estate  "without  impeachment  of  waste"  is  allowed  his 
legal  rights  to  the  extent  of  taking  all  reasonable  use  and 
profit  from  the  land,  he  is  restrained  from  um^easonable 
destruction  of  the  settled  property  to  the  disappointment 
of  the  future  objects  of  the  settlement  (r).  By  the  Judica- 
ture Act,  1873,  36  &  37  Yict.  c.  66,  s.  25  (3),  "  an  estate 


(o)  CholmeUy  v.  Paxton,  3  Bing. 
207  ;  Cockerell  v.  Cholmeley,  10  B. 
&  C.  664  ;  1  Kuss.  &  M.  424  ;  1 
Gl.  &P.  61. 

(p )  Doi-an  V.  Wiltshire,  3  Swanst. 
699. 


{(?)  Se  LlcwelUn,  L.  K.  37  C.  D. 
317;  57  L.  J.  C.  316. 

(r)  Vane  t.  Barnard,  2  Vern. 
738  ;  L.  Hardwioke,  L.  C.  Aston 
T.  Aston,  1  Ves.  sen.  264  ;  Garth  v. 
Cotton,  1  W.  &  T.  L.  C.  674, 
3rd  ed. 
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for  life  without  impeachment  of  waste  shall  not  confer,  or 
be  deemed  to  have  conferred  upon  the  tenant  for  life  any 
legal  right  to  commit  waste  of  the  description  known  as 
equitable  waste,  unless  an  intention  to  confer  such  right 
shall  expressly  appear  by  the  instrument  creating  such 
estate." 

The  general  liability  of  a  tenant  for  waste  may  also  be  Covenants 
modified,  and  may  be  wholly  superseded  by  the  express  ^e^f""*;" 
covenants  and  conditions  of  the  lease  respecting  the  mode  use  of  land, 
of  using  the  demised  premises  (s) .     If  the  lessee  covenants 
merely  against  waste,  that  is,  to  the  same  effect  as  the 
common    law   liability  for  waste,  the  remedy  by  action 
of  waste  is  retained,  notwithstanding  the  covenant ;  but  if 
the  covenant  varies  the  liability  the  remedy  lies  upon  the 
covenant  it) . — In  the  absence  of  express  covenant  there  is  Implied 
implied  in  law,  for  the  convenience  of  remedy,  a  contract  tenanT  ° 
or  obligation  on  the  part  of  the  lessee,  to  use  the  demised 
premises  in  a  tenant-lilie  manner,  relatively  to  the  nature 
of  the  premises ;  but  which  is  nothing  more  in  substance 
than   the    obligation    concerning   waste  arising  from  the 
mere  relation  of  landlord  and  tenant  (li) .     No  such  con- 
tract is  implied  where  the  tenant  holds  under  an  express 
contract  providing  for  the  same  matter  {v) . 

Tenant  at  will  has  the  possession  of  the  land,  and  all  Tenant  at 
the  uses  and  profits  that  are  incident  to  mere  possession ; 
but  he  is  liable  for  acts  of  waste,  in  cutting  down  trees  or 
in  pulling  down  houses  or  the  like,  as  substantive  tres- 
passes. "  For  when  tenant  at  will  takes  upon  him  to  do 
such  things  which  none  can  do  but  the  owner  of  the  land, 
these  amount  to  the  determination  of  the  will  and  of  his 
possession,  and  the  lessor  shall  have  a  general  action  of 
trespass  without  any  entry."    An  action  of  waste  would  not 

(s)  Jones  V.  Mill,  1  Taunt.  392.  {n)   Fowley  v.    TFalker,  5  T.   R. 

(t)  Einlijsicle  v.    Thornton,   2  W.  373  ;  Bietrichsm  v.  Gittbelei,  14  M. 

Bl.  1111 ;   Jones  v.  Rill,  7  Taunt.  &  W.  850. 

392  ;    Marlcer  v.  Kenrick,  13  C.  B.  (»)  Standen  v.  Chrismas,  10  Q.  B. 

188  •  22  L.  .J.  C.  P.  129.  Ml  ;  Jones  v.  Hilt,  7  Taunt.  392. 


will. 
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lie  against  tenant  at  will,  either  at  common  law  or  under 
the  statutes  which  gave  the  action  of  waste  against  tenant 
for  life  and  tenant  for  years  (id)  . 

A  copyholder,  or  tenant  at  will  of  the  lord  according  to 
the  custom  of  the  manor,  has  the  uses  and  profits  that  are 
attendant  on  the  possession  of  a  tenant  at  will,  the  land 
for  all  other  purposes  remaining  the  property  of  the  lord. 
The  lord's  rights  are  suhject  to  the  possessory  rights  of 
the  tenant,  and  therefore  the  lord  cannot  enter  to  cut 
timber  or  to  take  minerals  or  to  exercise  any  proprietary 
rights,  without  the  consent  of  the  tenant.  An  entry  of 
the  lord  for  such  purposes,  during  the  continuance  of  the 
copyholder's  tenancy  and  without  his  leave,  would  he  an 
act  of  trespass.  But  by  special  custom  in  some  manors  the 
lord  or  the  tenant  may  be  entitled  to  timber  or  minerals 
absolutely  and  immediately  {x). — Voluntary  or  wilful  waste 
by  a  copyholder  determines  the  wiU  and  is  a  forfeiture  of 
the  tenancy  (y).  The  lord'has  no  remedy  against  a  copy- 
hold tenant  by  action  of  waste,  and  therefore  must  proceed 
for  the  forfeiture ;  but  in  cases  where  forfeiture  is  an  in- 
adequate remedy  he  may  obtain  an  injunction,  as  where 
the  chief  value  of  the  land  is  in  the  timber  or  minerals 
wasted  (z) ;  and  he  may  recover  the  proceeds  of  the 
waste  (a). 


Equitable 
tenancies. 


A  tenant  in  possession  under  an  equitable  title  has  the 
same  possessory  rights  and  liabilities  as  a  tenant  of  the 
corresponding  legal  estate,  whether  his  estate  be  in  fee  or 
for  life  or  for  years ;  and  the  tenant  for  a  Kmited  estate 
for  life  or  years  is  equally  impeachable  for  waste,  unless 


(w)  Ante,  p.  19 ;  Lit.  s.  71  ; 
Co.  Lit.  57  rt  ;  Countess  of  Shrews^ 
bury's  Case,  Cro.  Eliz.  777 ;  5  Co. 
13  b  ;  Gibson  v.  mils,  1  B.  &  P. 
N.  R.  290  ;  Harnett  v.  Maitland, 
16  M.  &W..257. 

{x)  Heijdon  v.  Smith,  13  Co.  67  ; 
Dench  v.  Jlaiiipton,  i  Ves.  700  ; 
Sarclki/  V.  OraiiriUe,  45  L.  J.  C. 
669  ;  L.  R,  3  C,  D.  826  ;  Atl.-Gei,. 


v.  Tomlinc,  L.  E.  5  C.  D.  750  ;  46 
L.  J.  C.  654. 

(i/)  Scriven  on  Cop.  442,  4th  ed. ; 
Doe  V.  Bnylingtmi,  5  B.  &  Ad.  507. 

(z)  Eldon,  L.  C,  Riehards  v. 
Noble,  3  Mer.  673,  overruling 
Loughborough,  L.  G.,  Dciu-h  v. 
Bampton,  4  Ves.  706 ;  Farrott  v. 
Palmer,  3  M.  &  K.  639. 

(n)  Ante.  p.  20. 
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expressly  licensed  to  be  unimpeaoliable  (a) .  Under  the  old  Judicature 
system  of  distributed  jurisdiction  between  Courts  of  law  "  ^' 
and  equity,  tbe  trustee  having  the  legal  title  was  con- 
sidered as  the  owner  at  common  law  and  might  have  an 
action  of  ejectment  to  recover  the  possession  even  from  the 
cestui  que  trust,  wEo  was  considered  as  a  stranger  to  the 
land  and  had  no  legal  remedy  in  his  own  name ;  but  the 
Court  of  Chancery  protected  the  possession  of  the  latter  by 
granting  an  injunction  against  ejectment,  and  by  making 
the  trustee  accountable  for  all  profits  received  by  him  (h) . 
Under  the  new  system  of  the  Judicature  Acts,  the  legal 
and  equitable  titles  are  equally  recognized  in  all  the  divi- 
sions of  the  High  Court  of  Justice  as  the  circumstances 
m.ay  require ;  and  the  beneficial  title  prevails  according  to 
the  principles  of  equity  (c) . 

Special  or  active  trusts  to  receive  and  apply  the  profits  Active  trusts. 
of  land,  to  raise  money-charges,  and  for  sale  and  conversion, 
may  require  the  trustee  or  legal  owner  to  retain  the  pos- 
session of  the  land  in  order  to  carry  out  the  trusts  and 
purposes  declared  respecting  it,  and  to  secure  its  due 
protection  and  management ;  and  in  such  cases  the  cestui 
que  trust  or  equitable  owner,  in  general,  acquires  no  right 
to  the  possession  or  use  of  the  land  -in  specie.  But  the 
Court  exercises  a  jurisdiction  to  admit  the  equitable  owner 
into  the  possession  under  circumstances  which  render  it 
safe  and  convenient  to  execute  the  trust  in  that  manner, 
upon  his  giving  security  for  the  permanent  maintenance 
of  the  property ;  as  in  cases  where  the  personal  occupation 
of  the  trust  property,  instead  of  the  mere  receipt  of  the 
rents  and  profits,  is  specially  beneficial  to  the  cestui  que 
trust  and  consistent  with  the  performance  of  the  trust  {d). 

(a)   Arden,    M.    B.,    Thilips   v.  (c)  The   Judicature    Act,    1873, 

Srydges,   3  Ves.  127  ;   Pry,  L.  J.,  ss.  24,  25. 

Ue  Ridge,  L.  E.  31  C.  D.  507  ;   55  {d)  Leach,  V.-C,  Tidd-r.  Lister, 

L.  J.  C.  265.  5  Madd.  432  ;  Baylies  v.  Baylies,  1 

'[h]   GoodtiUe  y.  Jones,  7  T.  R.  50  ;  Coll.    537  ;    Henton  v.    Benton,    7 

Xaye  v.  Foicell,  1   Ves.   jun.  408;  Beav.   388;   see  Fiiyh  t.  Taughan, 

Jenkins  v.  MUford,  1  J.  &  W.  G3o.  12  Beav.  517. 
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So  where  settled  land  is  charged  merely  with  the  payment 
of  sums  of  money  and  is  adequate  to  satisfy  the  amount, 
the  Court  will  in  general  let  the  equitable  tenant  into 
possession  upon  his  giving  security  for  the  charges,  and 
an  undertaking  against  waste  (e).  Where  the  trustees 
of  settled  estates  were  directed  to  keep  the  buildings  in 
repair  and  to  pay  the  surplus  rents  to  a  tenant  for  life,  the 
latter  was  allowed  the  possession  and  management  of 
the  estate  upon  giving  an  undertaking  to  repair  the 
buildings  (/). 

(e)   Blalce -7.  Bimiury, I  Yes.  i\in.  (f]  Re  Bodley,   TFade  v.  Wilson, 

194  ;  Jenkins  v.  Milford,  1  J.  &  W.        54  L.  .T.  G.  I&'i  ;  Powijsy.  Blrigrai-e, 
629.  4D.  M.  &G.  456. 
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CHAPTBE  III. 
TEEES,  WOODS  AND  TIMBER. 

Property  in  trees — grant  of  trees  as  separate  property — licence  to  tate 
trees — contract  of  sale  of  trees. 

Lease  with  exception  of  trees. 

Construction  of  grants  and  exceptions  of  trees. 

Distinction  of  timber  and  other  trees. 

Eight  of  tenant  to  cut  timber — timber  estate — trees  not  timber—  under- 
wood, &c. — ornamental  and  shelter  trees. 

Eight  to  cut  trees  for  repairs  or  fuel,  <S:o. — extent  of  right — tenant  at 
will  and  copyholder. 

Property  in  timber  cut  by  tenant— timber  cut  in  collusion  with  rever- 
sioner—property  in  trees  not  timber. 

Trees  severed  by  wind  or  accident. 

Timber  cut  by  order  or  sanction  of  Court — application  of  proceeds — 
exercise  of  jurLidiction — statutory  powers  to  sell  timber— Settled 
Land  Act. 

Land  in  general,  as  subject  of  property,  presumptively  Property  in 
includes  all  things  growing  upon  the  surface,  as  trees,  ''"'''"*■ 
crops,  and  herbage ;  and  it  is  so  taken  in  deeds  and  wills 
and  other  legal  documents,  in  the  absence  of  intention 
expressed  to  the  contrary.  Hence,  trees  presumptively 
belong  to  the  owner  of  the  land ;  and  acts  of  ownership 
upon  the  trees  are  presumptive  evidence  of  ownership  of 
the  land.  A  tree  growing  upon  the  boundary  of  two  closes, 
partly  in  each,  presumptively  belongs  to  the  two  owners  as 
tenants  in  common ;  but  the  presumption  would  be  dis- 
placed by  ascertaining  in  which  close  it  was  originally 
planted.  If  a  tree  growing  in  one  close  sends  roots  and 
branches  into  the  adjoining  close  the  owner  of  the  latter 
close  may  cut  them,  as  being  a  nuisance  or  encroachment 
upon  his  property  which  he  is  entitled  to  abate  (a). 

(a)    WatermuH    v.    Sopcr,    1     L.       Amenham  Burial  Hoard,  L.   R.  4 
Eaym.  737  ;  Solder  v.  Coates,  Moo.       Ex.  D.  10  ;  48  L.  J.  Ex.  109. 
&  Mai.  112;  per  cur,  Crouhunt  y ^ 


30 


USES  AND  PROFITS  OF  LAND. 


Grant  of  trees 
as  separate 
property. 


Licence  to 
take  trees. 


Contract  of' 
Bale  of  trees. 


A  grant,  or  an  exception  from  a  grant,  of  the  trees 
growing  in  certain  land,  creates  a  property  in  the  trees, 
separate  fi'om  the  property  in  the  soil ;  but  with  the  right 
of  having  them  grow  and  subsist  upon  it  (l).  An  estate 
of  inheritance  in  a  tree  may  thus  be  created  ;  which  would 
be  technically  described  as  a  fee  conditional  upon  the  life 
of  the  tree  (c).  Also  there  may  be  a  grant  or  exception  of 
trees  thereafter  to  grow  on  the  soil  {d) .  The  separate  pro- 
perty in  trees  growing  and  to  grow  upon  certain  land, 
admittedly  the  property  of  another,  may  also  be  proved  by 
acts  of  ownership  in  cutting  and  taking  away  trees  from 
time  to  time ;  the  presumption  from  such  evidence  being 
that  the  land  had  been  originally  granted  away,  with  an 
exception  of  the  trees  then  growdng  or  thereafter  to  grow 
in  the  soil  {e) .  A  grant  or  exception  of  trees  apart  from 
the  soil  implies  a  right  to  enter  upon  the  land  for  the  pur- 
pose of  cutting  and  taking  the  trees,  as  a  necessary  incident 
of  the  property  in  the  trees  (/). — A  licence  to  enter  upon 
land  and  to  cut  down  trees  and  take  them  away  may  be 
granted  by  the  owner  of  the  land  without  conveying  to 
the  grantee  any  property  in  the  soil,  or  in  the  trees  until 
cut  down  and  taken  by  him.  Such  right  would  be  in  the 
nature  of  a  profit  a  prendre  or  profit  to  be  taken  from  the 
land  of  another  ;  and  it  is,  therefore,  treated  hereafter  in 
connection  with  that  class  of  rights  ((/). 

The  sale  of  growing  trees  or  underwood  is  priiiiii  facie  a 
contract  for  the  sale  of  an  interest  in  land  within  the  4th 
section  of  the  Statute  of  Frauds  (//).  But  if  the  trees  are 
sold  as  moveable  goods,  as  in  the  case  of  a  sale  of  standing 
timber  at  so  much  per  foot  to  be  delivered  by  the  seller,  or 
in  any  manner  that  does  not  give  any  right  to  the  buyer 


(J)  Ziford's  Case,  11  Co.  46  i. 

(c)  11  Co.  i9a,  lifurcVs  Case. 

(d)  Sarrington's  Case.  8  Co.  136  S; 
per  en r.  Stanlei/ v.  JVliite,  14  East, 
338  ;  Gordon  v.  Woodford,  27  Beav. 
603  ;   29  L.  J.  C.  222. 

(e)  Stanley  v.  White,  14  East, 
332. 


(/)  11  Co.  52 a,  Ziford's  Case; 
per  ear.  Durham  and  Sutherland 
Ry.  Co.  T.  Walker,  2  Q.  B.  965. 

[y)  Barri)igton''s  Case,  8  Co.  136i; 
Bailey  v.  Stevens,  12  C.  B.  N.  S. 
91  ;   31  L.  J.  C.  P.  226. 

(A)  Teal  v.  Auty,  2  B.  &  B.  99  ; 
Seorell  v.  Bcrall,  1  T.  &  J.  396. 
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before  severance,  it  is  held  to  be  a  sale  of  goods  within  the 
17th  section  of  the  statute  (;). 

A  lease  of  land  for  life  or  for  years,  excepting  the  trees  Lease  with 
growing  upon  the  land,  leaves  the  trees  in  the  possession  treeT 
of  the  lessor,  with  the  right  of  having  them  grow  in  the 
soil ;  the  trees  then  are  no  part  of  the  demised  premises, 
and  the  fruit  or  produce  of  the  trees  jDresumptively  goes 
with  the  trees  (/t).  Consequently,  the  wrongful  cutting  of 
the  excepted  trees  by  the  lessee  is  technically  an  act  of 
trespass,  being  committed  uiDon  property  which  is  in  the 
possession  of  another.  But  if  the  lessee  wrongfully  cut 
trees  included  in  the  lease,  it  is  an  act  of  waste  and  not 
a  trespass,  and  the  distinction  is  to  be  observed  in  the 
remedy  (/) .  Consequently  also,  a  covenant  by  the  lessee 
not  to  cut  trees  excepted  from  the  lease  is  purely  collateral 
to  the  land  demised  ;  "  for  the  trees  being  excepted  from 
the  demise,  the  covenant  not  to  feU  them  is  the  same  as  if 
there  had  been  a  covenant  not  to  cut  down  trees  upon  an 
adjoining  estate  of  the  lessor."  Therefore  the  covenant 
will  not  run  with  the  land ;  nor  will  it  run  with  the  rever- 
sion ;  but  the  benefit  of  it  passes  to  the  executor  of  the 
covenantee  (?«) . — Upon  a  grant  of  land,  excepting  the 
trees,  in  fee  simple,  the  trees  are  divided  in  property 
from  the  land,  although  in  fact  they  remain  annexed; 
and  if  afterwards  the  grantor  grants  the  trees  to  the 
grantee,  they  are  re-united  in  property  as  they  are  in  fact, 
and  they  are  again  made  parcel  of  the  inheritance.  But 
upon  a  lease  of  land,  excepting  the  trees,  for  a  term  of 
life  or  for  years,  if  the  lessor  afterwards  grants  the  trees 
absolutely  to  the  lessee,  the  trees  are  not  re-united  in  pro- 
perty to  the  land ;  because  the  lessee  has  not  equality  of 
ownership  in  both,  and  it  would  derogate  from  the  grant 

(J)  Smith  V.  Suriiinn,  9  B.   &  C.  (k)  Liford's  Case,    11    Co.    50 «; 

561 ;    Marshall  v.   Green,  L.    E.  1       Sullen  v.  Denning,  5  B.  &  C.  842. 
C.  P.  D.  35  ;  45  L.  J.  C.  P.  153 ;  (I)   Ante,    p.    18  ;    Goodright   v. 

tut  see  lareri/  v.  JPurssell,  67  L.  J.        Vivian,  8  East,  190. 
C   570  (»')  Saymond  v.  Fitch,  2  C.  M. 

&K.  688. 
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Construction 
of  grants  and 
exceptions. 


of    the   trees   for   the   lessor   to   retain    any  interest    in 
them  (w). 

A  grant  of  "woods"  or  of  "underwoods"  is  sufficient 
to  pass  the  land  itself ;  those  terms  are  taken  prima  facie 
to  mean  not  only  the  trees  growing,  but  the  land  also  upon 
which  they  grow ;  and  an  exception  of  those  words  in  a 
grant  or  demise  of  land  j^rimd  facie  excepts  the  soil  (o). 
But  a  lease  of  land  "  excepting  all  underwood?,  with 
free  entry  for  felling  and  carrying  away  of  the  same  at 
times  convenient,"  was  held  not  to  except  the  soil,  that 
intention  being  shown  by  reserving  the  power  of  entry  (^j). 
An  exception  of  "  timber  and  other  trees"  does  not  except 
the  soil,  but  only  a  right  to  have  the  trees  grow  in  the  soil ; 
and  in  a  lease,  "  excepting  all  timber  and  other  trees, 
woods  and  imderwoods,"  the  words  "  woods  and  under- 
woods," used  in  connection  with  "  timber  and  other  trees," 
were  construed  to  mean  woods  other  than  timber  and  not 
to  except  the  soi^;?).  An  exception  in  a  lease  of  "all 
timber  and  other  trees"  was  construed  strictly  in  favour 
of  the  lessee  as  confined  to  trees  of  a  like  kind  to  timber 
trees ;  and  therefore  not  to  except  from  the  lease  trees 
commonly  known  as  fruit-trees,  such  as  apple  and  other 
orchard  trees  (r) .  A  power  of  leasing  with  the  exception 
of  "all  timber  trees  and  trees  likely  to  become  timber" 
was  held  not  well  executed  by  a  lease  which  excepted  only 
"  all  timber  trees  and  the  bodies  of  all  other  trees"  ;  for, 
as  it  did  not  excejjt  the  top  and  lop  of  the  trees  likely  to 
become  timber,  it  demised  in  terms  more  than  the  power 
authorised  (.s). 


Timber  trees.        Trees  are  distinguished  in  law  as  timber  trees  and  trees 
which  do  not  bear  timber,  that  is,  wood  fit  for  building. 


(«)  HerJakcndcii' s  Caxe^  4  Co.  G2  a ; 
JLiford''s  Case,  11  Co.  60  <7. 

(o)  Co.  Lit.  4  Ii ;  Ziford's  Case, 
1 1  Co.  49  J  ;  Ii  (■'*■  Case,  5  Co.  1 1  rt  ; 
WhUster  v.  Paslow,  Cro.  Jao.  487. 

{p)  Shepherds'Touchst.  by  Pres- 


ton, 100. 

((?)  ZeghY.Hcald,  1  B.  &Ad.  622. 

(r)  Vyndham  v.  Ji^cti/,  4  Taunt. 
316  ;  Bullcn  v.  Denning,  6  B.  &  C. 
842. 

(s)  Dee  V.  ZorJ.-,  2  A.  &  E.  705. 
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By  general  custom  oak  ash  and  elm  are  timber  trees,  pro- 
vided they  are  of  sufficient  age,  and  provided  they  are  not 
too  old  to  bear  a  reasonable  quantity  of  useful  wood ; 
beech,  willow,  birch,  aspen,  maple,  and  other  trees  of  like 
kind  are  not  generally  timber.  By  special  local  custom, 
beech,  wiUow  and  other  trees  may  also  be  considered 
timber  trees ;  and  they  will  then  pass  under  that  de- 
scription (f) .  Fir  and  larch  which  are  usually  planted  for 
profit  by  thinning  until  the  whole  plantation  is  cut;  or  for 
the  protection  of  plantations  of  timber  trees,  are  not  gene- 
rally timber  trees  (u) . — By  a  general  rule  of  law  trees  which 
are  of  the  description  to  bear  timber  become  timber  trees  at 
twenty  years'  growth,  whether  they  are  timber  trees  by 
general  or  by  local  custom ;  no  customary  variation  of  this 
rule  being  admissible  (v) . 

Tunber   is  not  an  ordinary  profit  of  land,  but  is  part  Right  of 
of  the  inheritance;    therefore  tenant  for  life   or  years,  timber, 
unless  made  unimpeachable  for  waste,  is  not  entitled  to 
cut  timber  and  appropriate  it  to  his  own  use,  although  it 
be  ripe  for  cutting  or  going  to  decay  («'). — Exception  is  Timber  estate, 
made  of  "  timber  estates"  or  land  cultivated  specially  for 
the  growth  of  timber,  in  which  the  timber  is  considered  as 
an  ordinary  profit,  like  annual  or  other  periodical  crops  ; 
and  tenant  for  life  is  entitled  to  cut  and  take  the  timber 
coming  to  maturity  from  time  to  time  during  his  tenancy, 

(i)  Co.  Lit.  63 «;   Chandos  v .  Tal-  643;    Aulirey  v.  Fisher,    10   East, 

iot,    2  P.    Wms.    606  ;    Gordon  v.  446  ;  but  see  Jessel,  M.  E.,  Hony- 

Woodford,  27  Beav.  603  ;  29  L.  J.  wood  v.   Eonywood,   L.  R.   18  Eq. 

C.  222;   Jessel,  M.  E.,  Honyaood  309;    43  L.    J.   C.    652,   that   the 

T.   Honywood,  L.   E.   18  Eq.  309  ;  test  of  trees  being  timber  maybe 

43  L.  J.  C.  652.     Beech  is  timber  fixed  at  a  greater  age,  or  may  be 

in  the  county  of  Bucks,  Aubrey  v.  fixed  by  girth  or  other  considera- 

Fisher,    10   East,   446  ;    willo-w  in  tiona  by  local  custom, 
the  county  of  Hants,  Hob.  219.  (w)  Ferrot  y.  Ferrot,  3  Atk.  9.5  ; 

(»)  Harrison  v.  Barrison,  54  L.  Seagram  v.  Knight,    L.   R.   2   Ch. 

J.   C.   617;    L.  R.  28  C.  D.   220.  628;   36  L.  J.  C.  310;   Honywood 

SeeFidgeleyY.  Fawling, 2Con.'2To.  y.  Honywood,  L.  R.  18  Eq.   306; 

(»)  45  Ed.  III.  0.  3,  declaratory  43  L.  J.  C.  652.     If  it  be  dead  and 

of   the   common   law,   2  Co.  Inst.  decayed,  8ee;;«si!,  p.  35. 
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subject  to  the  obligation  of  maintaining  the  plantations  (x). 
It  is  said  that  "  in  many  places  oak  coppice  is  felled  regu- 
larly every  sixteen  or  eighteen  years  leaving  poles  which 
are  regularly  cut  every  second  fall,  *.  e.,  every  thirty-two 
or  thirty-six  years.  This  timber  would  constitute  the  fair 
profits  of  the  land,  to  which  the  tenant  for  life  would  be 
entitled"  (y). 

Trees  not  Tenant  for  life  may  cut  and  take  trees  not  being  timber 

trees  ;  but  subject  to  impeachment  of  waste  if  the  cutting 
is  injurious  to  the  inheritance.  Cutting  trees  of  any  kind 
that  are  beneficial  to  the  property,  for  protection,  ornament 
or  other  permanent  purpose  is  waste.  Thus  tenant  for 
years  may  cut  and  take  willows  and  other  like  trees,  pro- 
vided they  do  not  serve  for  shelter  to  a  house  or  for  support 
to  the  bank  of  a  stream  or  other  permanently  beneficial 
purpose  (s).  So  it  is  said,  "  If  the  tenant  cut  down  or 
destroy  any  fruit  trees  growing  in  the  garden  or  orchard  it 
is  waste  ;  but  if  such  trees  grow  upon  any  of  the  ground 
which  the  tenant  holdeth  out  of  the  garden  or  orchard,  it  is 
no  waste  "  (a).  Where  non-timber  trees,  as  larch  and  fir, 
are  grown  in  the  manner  of  a  timber  estate,  they  can  be 
cut  by  tenant  for  life  only  in  due  course  of  taking 
the  profits,  and  cutting  them  at  other  times  and  for  other 

Trees  growing  purposes  is  waste  {b). — Where  trees  are  grown  for  timber 
which  are  as  yet  too  young  to  be  timber  trees ;  these  a 
tenant  for  life  cannot  out,  except  in  the  ordinary  course  of 
thinning  for  the  improvement  of  the  remaining  trees  (c). 
And  tenant  without  impeachment  of  waste  may  be  re- 
strained from  cutting  timber  of  insufiicient  growth  to  be 

{x)  Sonyioood  v.    Jlonywood,   L.  [I)  Harrison^    Trusts,  L.  E.  28 

E.  18  Eq.   309  ;  43  L.  J.  C.  652  ;  C.  D.  220  ;  54  L.  J.  C  617 ;  Bate- 

Wigram,   V.-C,  Ferrand  v.    Wil-  man  \.  Sotchkin,  31  Bea-v.  i86;  32 

son,  4  Hare,  374.  L.  J.  C.  6. 

(i/)  Baffot  V.  Bayot,Z2BeiiY.  617  ;  (e)  Sonywood  v.  ffonijwood,  Jj.B.. 

33L.  J.  C.  116.  18    Eq.    310;    43   L.    J.    C.    652; 

(z)    Co.    Lit.    53  a ;    Fhillips   v.  Cowky  t.    WeUosleii,  L.    E.   1   Eq. 

Smith,  14  M.  &  "W.  589.  656,  as  corrected  lay  Jessel,  M.  E. 

{a)  Ibid.  in  Honyu-ood  t.  JSonywood. 
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taken  in  the  proper  course  of  management  (d). — A  tenant  Underwood. 

may  cut  underwood  in  due  course  of  husbandry ;  but  if  he 

destroy  the  stubs  from  "which  it  grows,  it  is  waste  (c).    He 

may  cut  willow  trees  growing  from  stubs,  in  the  ordinary  way 

of  taking  the  profit  (/) .     So  with  oak  coppice,  where  it  is 

worked  by  regular  periodical  cuttings  {g) . — A  tenant  may  Hedges. 

cut  hedges  and  take  the  cuttings  for  his  own  use,  but  if  he 

cut  in  excess  or  destroy  the  hedge  it  is  waste  (A). — A  tenant  I*ead  wood, 

may  cut  and  take  dead   trees  that  are  decayed  and  no 

longer  available  for  timber  or  other  useful  or  ornamental 

purpose,  without  impeachment  of  waste  («') . 

Tenant  for  life  without  impeachment  of  waste  may  be  Ornamental 
restrained  from  cutting  down  trees  that  have  been  planted  trees. 
or  left  for  ornament  or  shelter  or  any  permanent  purpose 
other  than  mere  profit,  except  so  far  as  may  be  required  for 
the  improvement  of  the  rest  of  the  trees  or  for  the  improve- 
ment of  the  estate  at  large ;  in  which  case  the  Court  would, 
in  general,  in  allowing  the  cutting,  require  it  to  be  done 
under  the  direction  and  supervision  of  the  Court.  If  such 
timber  has  been  cut  without  leave,  the  Court  wiU  direct  an 
inquiry  whether  it  was  properly  cut,  and  in  that  case  only 
Avill  allow  the  tenant  for  life  to  have  the  proceeds  for  his 
own  benefit  {k).  Trees  may  be  protected  as  ornamental 
with  reference  to  a  house'  as  a  place  of  residence  ;  or  with 
reference  to  an  estate  laid  out  in  rides  and  drives ;  or  with 
reference  to  distant  views  from  a  house  or  grounds,  for 
which  reason  a  clump  of  firs  two  miles  from  a  house  has 
been  protected  as  being  ornamental  (/).  On  the  other  hand 
trees  originally  planted  for  ornament  to  a  house  may  cease 


{d)  Brydges  v.  Stephens,  6  Madd.  {»)    Co.    Lit.   53  a  ;    Mamvood  v. 

279;  2  Swanst.  150.-  Myme,  Dyer,  332. 

(e)  Co.    Lit.    63  a  ;    Bateman  v.  [k)  Baker  v.  Sebright,  L.  E.   13 

Hotchkin,  31  Beav.  486  ;  32  L.  J.  C.  D.   179  ;  49  L.  J.  C.  65  ;  Lush- 

C.  6.  ington  v.   Boldero,    6   Madd.   149  ; 

'(/)  PhilUps  T.   Smith,  14  M.  &  15  Beav.  1 ;  21  L.  J.  C.  49  ;  Ford 

W.  589  ;  ante,  p.  34.  v.  Tijnte,  2  D.  J.  &  S.  127. 

(g)  Bagot  r.  Bagot,  32  Beav.  609 ;  [l)  Downshire  v.  Sandys,  6  Ves. 

33  L.  J.  C.  116.  107. 
(A)  Berrimanv.Peacock,9Bmg. 384. 

d2 
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Riglit  to  cut 
trees  for 
repair,  &e. 


Extent  of 
right. 


to  be  protected  upon  the  pulling  down  of  the  house  and 
abandonment  of  the  site  as  a  residence  (m) . 

A  tenant  for  life  or  years  is  entitled,  as  an  incident  of 
his  tenancy  at  common  law,  to  cut  timber  and  other  trees  to 
provide  reasonable  supplies  of  wood  for  the  use  and  maia- 
tenance  of  the  demised  premises.  These  were  anciently 
termed  botes  or  estovers,  signifying  supplies  or  materials, 
and  are  of  the  following  kind:  Hotcse  bote,  a  sufficient 
supply  of  wood  to  repair  houses  and  buildings,  and  to  pro- 
vide domestic  fuel ;  Plough  bote,  sufficient  wood  for  repair- 
ing ploughs,  and  implements  of  husbandry ;  Hat/  or  hedge 
bote,  for  repairing  fences,  gates,  styles,  and  the  like. 
"  And  these  the  lessee  may  take  upon  the  land  demised 
without  any  assignment,  unless  he  be  restrained  by  special 
covenant ;  and  the  same  estovers  that  tenant  for  life  may 
have,  tenant  for  years  shall  have  "  (n).  The  right  to  take 
estovers  from  land  other  than  that  demised  is  a  profit  a 
prendre  (o).  A  tenant  may  take  timber  to  make  repairs, 
although  he  be  not  compellable  to  repair,  nor  impeachable  for 
waste  in  the  non-repair.  "  So  if  the  lessor  by  his  covenant 
tmdertaketh  to  repair  the  house,  yet  the  lessee  (if  the  lessor 
doth  it  not)  may  with  the  timber  growing  upon  the  land 
repair  it,  though  he  be  not  compellable  thereunto  "  (p). — 
These  rights  must  be  exercised  in  a  reasonable  manner ; 
the  tenant  may  not  cut  growing  trees  for  fuel,  where  there 
is  sufficient  dead  wood;  to  do  so  is  waste  (§').  He  may 
not  out  timber  for  making  fences  for  new  enclosures  (r) . 
He  may  not  cut  timber  and  sell  it  for  the  purpose  of  pro- 
viding other  materials  required  for  repairs  with  the  pro- 
ceeds of  the  sale ;  and  if  he  cuts  unsuitable  material,  it  is 
no  justification  or  mitigation  of  the  wrong,  that  he  after- 
wards sold  it  and  applied  the  proceeds  m  repairs  (s).     But 


(w)  MicJdefhwaity.  MlcJclethwait, 
1  De  a.  &  J.  604  ;  26  L.  J.  C.  721. 

(n)  Co.  Lit.  41  i;  53  i ;  Hri/don 
V.  Smith,  13  Co.  68. 

(o)  See  post,  p.  326. 


(jo)  Co.  Lit.  54  *. 
(?)  Co.  Lit.  53  b. 
{r)  Manwood  \ .  Myim,  Dyer,  332. 
(s)  Co.    Lit.    53  b ;    Simmons  v. 
Norton,  7  Bing.  640. 
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it  seems  that  where  the  available  timber  is  inconveniently 
situated,  he  may  sell  it  on  the  spot  for  the  purpose  of  buy- 
ing other  timber  where  it  is  wanted,  in  order  to  save  the 
carriage  (t). 

A  tenant  at  will,  not  being  liable  for  repairs,  is  not  Tenant  at  wiii 
entitled  to  estovers  of  timber  for  that  purpose  {ti).  A  copy-  holder.^^' 
holder,  as  being  a  tenant  at  will  at  common  law,  would  not 
be  so  entitled ;  but  the  custom  of  most  manors  sanctions  in 
a  greater  or  less  degree  the  taking  of  estovers  of  timber  and 
other  materials  for  repairs,  fuel,  fencing  and  the  like  accord- 
ing to  the  requirements  of  the  tenement  (r).  The  custo- 
mary right  of  a  copyholder  is  appurtenant  to  the  tenement, 
and  independent  of  the  title  to  the  manor,  or  to  the  trees, 
which  may  be  granted  or  excepted  from  the  manor  without' 
affecting  the  right  of  the  copyholder  (?p) .  If  the  copy- 
holder, entitled  to  cut  wood  for  estovers,  cuts  for  other 
purposes,  as  for  sale,  it  is  waste,  which  is  a  ground  of  for- 
feiture of  the  tenement,  and  the  lord  may  bring  ejectment 
and  is  entitled  to  the  timber  cut  (x) . 

As  to  the  property  in  trees  cut  wastefully  or  wrongfully  Property  in 
during  a  tenancy  for  life  or  for  years,  there  is  a  distinction  tenant.''^ 
between  timber  trees  and  trees  that  are  not  timber.  If 
timber  trees  be  severed  during  a  particular  tenancy, 
whether  by  the  tenant  or  another,  the  tenant  being  im- 
peachable for  waste,  the  estate  or  interest  of  the  tenant  in 
the  trees  is  determined  by  the  severance ;  the  trees  are 
thereby  disannexed  from  the  land  and  reduced  to  the 
state  of  personal  chattels,  and  the  property,  by  the  rule  of 
common  law,  vests  immediately  in  the  person  entitled  to 
the  first  vested  estate  of  inheritance,  in  fee  or  in  tail.  He 
may  bring  an  action  to  recover  the  trees,  as  having  become 

(t)  Marlborough  v.  St.  John,  5  D.  498  ;  ^wayne's  Case,  8  Co.  63  ;  Sey- 

&    Sm.    174;    21    L.    J.    C.    381;  don  v.  Smith,  13  Co.  67;  Ashmead 

Sowerby  v.    Fryer,    L.    K.    8   Eq.  v.  Ranger,  1  L.  Eaym.  551. 
417 ;   38  L.  J.  C.  617.  M  Swayne's  Case,  8  Co.  63. 

(m)  Lit.  ri.  71  ;  Co  Lit.  57  a.  [x]  Doe  v.  Wilson,  11  East,  56  ; 

(v)  Soriven   Cop.  424,   4th   ed. ;  Blackett  v.  Loives,  2  M.  &  S.  494. 
East  V.   Earding,  Cro.    Eliz.    292, 
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his  property  from  the  moment  they  were  felled,  or  an 
action  to  recover  the  proceeds  of  a  sale  of  the  trees  as 
money  received  to  his  use ;  he  is  also  entitled  to  discovery 
of  the  value  of  the  timber  which  has  been  out  down  by, 
and  is  in  the  possession  of,  the  tenant,  or  which  has  been 
sold  by  himiy).  Tenant  for  life  in  remainder  has  no 
claim  at  law  to  the  timber  wastefully  cut  by  the  tenant  in 
possession ;  nor  though  his  own  estate  be  specially  licensed 
to  commit  waste,  for  such  licence  would  only  entitle  him 
to  cut  timber  during  his  own  possession  (z) .  But  he  may 
obtain  an  injunction  to  restrain  the  cutting  of  trees  to  the 
detriment  of  his  expectant  interest  in  the  future  posses- 
sion (a) .  If  the  tenant  in  possession  be  unimpeachable 
for  waste,  the  trees  out  during  his  tenancy,  whether  by 
himself  or  by  a  stranger,  vest  in  the  tenant  himself  the 
Timber  out  in  moment  they  are  cut  down(S). — "There  is  in  equity  an 
reversioner^  exception  where  the  owner  of  the  first  vested  estate  of 
inheritance  has  colluded  with  the  tenant  for  life  (impeach- 
able for  waste)  to  induce  the  tenant  for  life  to  cut  down 
timber ;  and  then  equity  interferes  and  will  not  allow  him 
to  get  the  benefit  of  his  own  wrong."  The  Court,  in 
exercise  of  equitable  jurisdiction  to  prevent  fraud,  will 
require  the  proceeds  of  any  such  cutting  to  be  brought 
into  Court  and  invested  for  the  benefit  of  the  successive 
owners  under  the  settlement,  exclusive  of  the  tenant  for 
life  (c).  Accordingly,  where  the  tenant  in  possession  and 
the  ultimate  reversioner  agreed  to  cut  timber  and  divide 
the  proceeds,  and  an  intermediate  contingent  remainder 
in  tail  afterwards  became  vested,  the  Court  decreed  that 
the  tenant  in  tail  was  entitled  to  recover  the  proceeds  of 

{yj  Bowie's    Case,    11    Co.    81  J  ;  Harrison,  Jdims.  ill  \  29  L.  J.  0. 

Garth  v.  Cotton,  1  Ves.  524  ;   1  W.  70. 

&  T.  L.  0.  674  ;    Whitfield  v.  Bewit,  (a)  Perrot  y.  Ferrot,  3  Atk.  94. 

2  P.  "Wms.  240 ;   3  P.  Wms.  266  ;  (i)  Ante,   p.  23  ;  Fyne  y.  Dor,    1 

Bayot  V.  Bagot,  32  Beav.  509  ;  33  T.   R.   55  ;    Jie  Barrington,  L.  R. 

L.  J.   C.  116  ;  Chelmsford,  L.  C,  33  C.  D.  527  ;  56  L.  J.  C.  177. 
Seagram  y.    Knight,  L.   R.   2  Ch.  (c)  Jessel,  M.   R.,  Sonywood  v. 

632  ;   36  L.  J.  C.  310.  '  Sonywood,  L.   R.   18  Eq.   311  ;  43 

[z)  Ante,  p.  23  ;  Bigot  v.  Balloch,  L.  j.   C.   652  ;  Lushington  y.  Bol- 

1  Ves.  jun.  479  ;  per  cur.  Gent  v.  dero,  15  Beav.  1  ;  21  L.  J.  C.  49. 
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the  timber  (d) .    So  where  the  tenancy  for  life  in  possession  Timber  trees. 
and  the  ultimate  reversion  were  vested  in  one  person,  sub- 
ject to  intervening  interests,  he  was  restrained  from  cutting 
timber  for  his  own  benefit  to  the  exclusion  of  other  persons 
intermediately  interested  (e). 

"  As  to  the  property  in  trees  not  timber,  that  is,  those  Property  in 
which  are  not  timber  either  from  their  nature  or  because  t[^^er° 
they  are  not  old  enough  or  because  they  are  too  old,  the- 
property  is  in  the  tenant  for  life.     If  he  cuts  them  down 
wrongfully  and  commits  waste,  the  property  is  still  in  him 
though  he  has  committed  a  wrong  and  would  be  liable  to 
an  action  in  the  nature  of  waste  "(/). — Where  a  lessor 
entered  upon  the  demised  premises   and  cut  down   oak 
pollards  which  were  unfit  for  timber ;  it  was  held  that  the 
property  in  the  trees  cut  vested  in  the  tenant  (g) .     And 
where  a  hedge  was  cut  by  a  stranger,  it  was  held  that  the 
property  in  the  cuttings  belonged  to  the  tenant  and  not  to 
the  landlord  {h) . 

By  the  general  rule  of  the  common  law  timber  severed  Trees  severed 
by  wind  or  other  accident,  also  timber  severed  by  a  aMi^t.""^ 
trespasser,  become  the  property  of  the  person  entitled  to 
the.  first  vested  estate  of  inheritance,  in  fee  or  in  tail ; 
unless  the  tenant  in  possession  be  unimpeachable  of  waste, 
in  which  case  the  timber  so  severed  vests  in  him,  as  being 
entitled  to  cut  it  himseli  for  his  own  use  during  his 
tenancy  («').     Trees,  other  than  timber  trees,  severed  by 

{d)  Garth  v.  Cotton,  1  Ves.  524  ;  property   in   those    trees    he    cuts 

1  White  &  T.  L.  C.  623.  down.      This   is   not  the   case   at 

(e)    Williams  v.   Biihe  of  Bolton,  common  law,  and  I  am  not  aware 

1  Cox,  72  ;  3  P.  Wms.  268,  n  ;  Birch  that    the    exact    point    has   been 

Wolfe  T.  Birch,  L.  R.  9  Eq.   683  ;  decided  in  equity."     As  to  waste 

39  L.  J.  C.  34-5.  in  cutting  young  timber  trees,  see 

(/)  Monywood  v.  Sonywood,   L.  ante,  p.  34. 
E,.   18  Eq.  311 ;  43  L.  J.  0.  6.52,  (g)  Channon  v.  Patch,  5  B.  &  C. 

Jessel,  M.  E.  who  added,   "  I  am  897. 

not    sure    that    would    follow    in  (h)  Berriman  v.  Peacock,  9  Bing. 

equity,    my    impression    is    that  384. 

equity  would  say  that  he  should  (i)  Pyne  v.  Dor,  1  T.  R.  55  ;  Ee 

not  be  allowed  to  take  the  benefit  Barrinyfon,  L.   E.   33  C.  D.  527; 

of   his   own  wrong,    and   that  he  56  L.  J.  C.  177. 
should  not  be  allowed  to  take  the 


40  TISES  AND  PROFITS  OF  LAND. 

wind  or  other  accident,  become  the  property  of  the  tenant 
in  possession,  whether  impeachable  of  waste  or  not(j;). 
Windfalls  of  But  the  Oouxt  of  Chancery  has  jurisdiction  to  order  the 
proceeds  of  windfalls  to  be  invested  to  form  a  fund  for  the 
benefit  of  all  parties  according  to  their  interests  in  the 
settled  estate  (A-).  "If  a  large  quantity  of  timber  is 
destroyed  by  a  storm,  upon  an  estate,  that  would  be  laid 
out  in  the  purchase  of  stock,  and  the  interest  of  the  fund 
would  be  paid  to  the  successive  tenants  for  life"(^). 
Upon  a  timber  estate  where  the  tenant  for  life  is  entitled 
to  cut  timber  in  due  course  as  part  of  his  ordinary  profit, 
the  proceeds  of  windfalls  would  be  invested  aud  applied 
as  nearly  as  possible  in  the  same  manner  as  the  actual 
profits  of  cutting  (m).  Trees  are  not  considered  as  wind- 
falls unless  severed  from  the  soil ;  trees  thrown  down  by 
the  wind  which  still  remain  attached  to  the  soil,  belong  to 
the  inheritance ;  the  attachment  or  severance  being  a 
question  of  fact  as  to  each  particular  tree  (n) . 

Timber  cut  by  Where  land  is  settled,  and  the  tenant  for  life  is  impeach- 
tion  of  Court'  ^^^®  ^°^  waste,  there  is  no  legal  right  to  cut  timber  during 
his  tenancy,  though  it  be  ripe  for  cutting  or  going  to  decay. 
Under  such  circumstances  the  Court  of  Chancery  exercises 
jurisdiction  to  order  the  cutting  of  timber  for  the  preserva- 
tion and  improvement  of  the  property,  upon  application 
made  for  that  purpose  by  any  of  the  parties  interested  (o) . 
Trustees  of  the  settled  estate  may  have  a  power  of  cutting 
timber  given  to  them  by  the  settlement  without  applica- 
tion to  the  Court ;  and,  in  general,  they  would  be  justified 
in  doing  in  this  respect  without  a  previous  order  whatever 

(J)  11    Co.    81  J,    JBotvle's    Case,  v.  Boldero,   13  Beav.   1;    21  L.  J. 

cited  by  the   Court  in    Tooker  v.  0.  52. 

AnnesUy,  5  Sim.  240 ;  Saieman  r.  (»»)  Harrison,  v.  Harrison,  L.  E. 

Ilotchkin,  31  Beav.  486;  32  L.  J.  28   C.   D.    220;    54  L.   J.   C.   26; 

C.  6 ;    Honywood  v.  Homjwood,  L.  ante,  p.  33. 

B.  18  Eq.  306  ;  43  L.  J.  C.  652.  (m)  JJe  AinsKe,  L.  K.  30  C.  D. 

(/c)  Bayot  v.  Bayot,  32  Beav.  609  ;  485  ;  55  L.  J.  C.  615. 

33  L.  J.  C.  116.  (o)  Bewick    v.     Whitfield,    3    P. 

(I)  Rorailly,    M.  R.,   Lushinytov  Wms.  266. 
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the  Court  upon  application  would  order  them  to  do.  A 
tenant  for  life  has  no  such  power  of  cutting  timber  for  the 
benefit  of  the  property,  and  if  he  does  so  without  previous 
sanction,  the  Court  will  not  subsequently  ratify  the  act  [p). 
A  power  of  sale  in  trustees  of  settled  estates  does  not 
authorize  a  sale  of  the  land  and  of  the  growing  timber 
separately  without  an  express  authority  for  that  purpose ; 
and  a  sale  in  excess  of  the  power  in  this  respect  would  be 
void  both  at  law  and  in  equity  {q) . — ^The  Court  requires  Application 
that  timber  out  by  its  order  and  sanction  shall  be  converted  tiniber  ^^ 
into  money  and  invested  to  form  a  fund  representing  the 
growing  timber,  and  following  as  nearly  as  possible  the 
uses  and  limitations  of  the  settlement.  The  income  of  this 
fund  is  payable  to  the  tenant  for  hfe  and  to  the  other 
successive  owners  of  the  estate,  until  the  vesting  of  the 
first  absolute  estate  of  inheritance  in  possession,  the  owner 
of  which,  as  he  could  himself  have  cut  the  timber,  then 
becomes  entitled  to  have  the  whole  fund  (r) .  The  tenant 
for  life  in  possession,  though  impeachable  for  waste,  and 
therefore  without  any  right  in  the  timber  as  such,  is 
allowed  the  income  of  the  fund  in  right  of  his  possessory 
use  of  the  trees  while  standing  (s).  A  tenant  for  life 
"without  impeachment  of  waste,"  on  coming  into  posses- 
sion, becomes  absolutely  entitled  to  the  capital  fund 
representing  the  timber,  in  right  of  his  power  to  cut  and 
take  the  timber  absolutely  for  his  own  use  during  his 
possession  {t) .  The  fund  representing  the  timber  cut  so 
far  retains  the  character  of  the  real  property  from  which  it 

(p)  Chelmsford,  L.  C,  Seagram  JFaldov.  JVaMo,  12  Sim.  112;  Mild- 

V.  Enight,   L.  B.   2  Ch.  630  ;   36  mty  v.  Mildmaij,  4  Bro.  C.  C.  76. 

L.  J.  C.  310  ;  Denton  v.  Benton,  7  (s)   looker  v.    Annesleij,    5    Sim. 

Beav.  388.  235  ;    Waldo  v.  IFaldo,  7  Sim.  261 ; 

{q)  C'holmeley  t.  Paxton,  3  Bing.  12  Sim.   107;   Bagot  v.  Bagot,  32 

207  ;  S.   0.  mm.,  Cockerell  v.  Choi-  Beav.  509  ;  33  L.  J.  C.  116. 

meleg,  10  B.    &  C.   664;    1   CI.   &  (<)    Waldo  y.  Waldo,  12  Sim.  107 ; 

F.  61  ;  Buckley  V.  Hoivell,  29  Bea,v.  Fhillips  v.  Barlow,   14  Sim.   263; 

546  ;  30  L.  J.  C.  524.  Gent  v.  Barrison,  Johns,   517  ;  29 

()■')  Jessel    M.   R.,  Sontjwood  v.  L.  J.  C.    68;   Lowndes  v.  Norton, 

BonyiMod,  L.  B.  18  Ch.  311  ;  43  L.  B.  6  C.  D.  139;  46  L.  J.  C. 

L.   J.   C.   652;   Shadwell,  V.-C,  613. 
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timber. 


Exercise  of 
jurisdiction. 


is  derived,  that  upon  the  death  of  the  owner  of  the  inherit- 
ance before  possession,  his  claim  to  the  fund  passes  to  his 
heir  as  real  estate  (z«).  Timber  severed  during  the  tenancy 
of  a  person  absolutely  entitled  becomes  a  personal  chattel, 
and  passes  to  his  executor  and  not  to  a  devisee  of  the 
land  {v). — The  same  course  is  adopted  "where  ornamental 
trees,  or  trees  which  could  not  otherwise  be  cut  down  even 
by  a  tenant  for  life  unimpeachable- for  waste,  are  cut 
down  ;  the  proceeds  are  invested  so  as  to  follow  the  uses  of 
the  settlement  "  (ic) .  A  tenant  unimpeachable  for  waste  is 
entitled  absolutely  to  the  ornamental  trees  properly  cut 
down  during  his  possession  by  the  order  or  vsdth  the 
sanction  of  the  Court,  or  to  the  fund  representing  the 
proceeds  {x). 

"  The  principle  upon  which  the  Court  acts  in  directing 
timber  to  be  cut  is  not  the  personal  benefit  of  the  parties, 
but  the  benefit  of  the  estate  itself."  The  Court  will  not 
order  or  sanction  the  cutting  of  timber,  unless  there  are 
special  circumstances  rendering  the  cutting  necessary  or 
advantageous  for  the  preservation  or  improvement  of  the 
property ;  as  that  the  timber  is  going  to  decay  or  is  over- 
crowded [y).  Accordingly,  in  the  ease  of  an  infant  tenant 
in  tail  in  possession  (whose  estate  of  inheritance  entitles 
him  to  the  timber),  the  Court  will  authorize  the  cutting  of 
all  timber  which  is  fit  and  proper  to  be  felled  in  a  due 
course  of  management ;  but  in  the  case  of  a  tenant  for  life 
in  possession,  impeachable  of  waste  (who  has  no  right  to  cut 
any  timber),  the  Court  will  only  authorize  the  cutting  of 
such  timber  as  is  decaying  or  which  it  is  beneficial  to  cut 
by  reason  that  it  injures  the  growth  of  other  trees  (z). 


[u)  Meld  V.  Brown,  27  Beav.  90. 

\v)  Re  Ainslie,  L.  R.  30  C.  D. 
485;  55  L.  J.  C.  615. 

(w)  Jessel,  M.  E.,  L.  K.  18  Eq. 
311;  43  L.  J.  0.  652;  Lushingion 
V.  Boldero,  15  Beav.  1  ;  21  L.  J.  C. 
49. 

{x)  Baker  v.  Seiright,  L.  E.  13 
C.  D.  179;  49  L.  J.  C.  6S. 


(»/)  Sussey  v.  Susseij,  5  Madd. 
44  ;  looker  v.  Annesky,  5  Sim. 
240  ;  /Seagram  v.  Knight,  L.  R.  2 
Ch.  628;   36  L.  J.  C.  310. 

(z)  Sussey  t.  Sussey,  supra; 
Tollemache  v.  Tollemache,  1  Hare, 
456  ;  Ferrand  v.  Wilson,  4  Hare, 
382. 
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By  the  Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  Statutory 
ss.  16,  34  (re-enaoting  19  &  20  Yiot.  c.  120,  s.  11),  "It  grC*"'"" 
shall  be  lawful  for  the  Court  from  time  to  time  to  authorize 
a  sale  of  the  whole  or  any  parts  of  any  settled  estates,  or 
of  any  timber  (not  being  ornamental  timber)  growing  on 
any  settled  estates  "  ;  and  to  apply  the  money  received 
on  any  sale  in  the  purchase  or  redemption  of  incumbrances ; 
or  in  the  purchase  of  hereditaments  to  be  settled  in  the 
same  manner  as  the  hereditaments  in  respect  of  which  the 
money  was  paid ;  or  in  payment  to  any  person  becoming 
absolutely  entitled.  Under  this  enactment  the  Court 
ordered  money  arising  from  a  sale  of  timber  to  be  ex- 
pended in  erecting  new  farm  buildings,  upon  the  prin- 
ciple that  the  erection  of  buildings  is  substantially  the 
same  thing  as  the  purchase  of  an  estate  («). — By  the 
Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  s.  35,  Settled  Land 
"  Where  a  tenant  for  life  is  impeachable  for  waste  in 
respect  of  timber,  and  there  is  on  the  settled  land  timber 
ripe  and  fit  for  cutting,  the  tenant  for  life,  on  obtaining 
the  consent  of  the  trustees  of  the  settlement  or  an  order  of 
the  Court,  may  cut  and  sell  that  timber,  or  any  part 
thereof."  And  "  three-fourth  parts  of  the  net  proceeds  of 
the  sale  shall  be  set  aside  as  and  be  capital  money  arising 
under  this  Act,  and  the  other  fourth  part  shall  go  as  rents 
and  profits."  Tenant  for  life  without  impeachment  of 
waste,  selling  a  settled  estate  under  the  powers  of  the 
Settled  Land  Act,  upon  condition^  of  sale  that  the  pur- 
chaser is  to  take  the  timber  at  a  valuation,  is  not  entitled 
absolutely  to  the  price  of  the  timber  ;  it  is  an  addition  to 
the  price  of  the  estate  which  must  be  treated  as  capital 
money  ]Dayable  to  the  trustees  under  the  21st  section  of 
the  Act  (J). 

(a)  Re  Newman's  states,  L.  B.  (5)  He  Llewellin,  L.  E.  37  C.  D. 

9  Ch.  681  ;  43  L.  J.  C.  702.  317  ;  57  L.  J.  C.  316  ;  see  Boran  t. 

Wiltshire,  3  Swanst.  699. 
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CHAPTBE  IV. 
GEOWING  CEOPS. 

Emblements  or  growing  crops — pass   to  executor — may  he  taken  in 

execution — may  be  distrained. 
Tenant's  right  to  emblements— tenant  for  years — tenant  from  year  to 

year — tenant  at  will — at  sufferance — wrongful  possession. 
Growing  crops  pass  with  land  by  conveyance — by  devise. 
Sale  of  growing  crops  separately— Statute  of  Frauds — Bills   of   Sale 

Act. 

Emblements.  The  term  "  emblements  "  is  used  to  designate  tlie  grow- 
ing crops  cultivated  by  the  labour  and  at  the  cost  of  the 
tenant  in  possession,  which  are  treated  in  law  for  many 
purposes  as  moveable  chattels  and  as  the  personal  property 
of  the  tenant,  because  his  intention  in  cultivating  them  is 
to  increase  his  personal  estate  rather  than  to  benefit  the 
heir  or  successor  to  the  land.  The  class  of  things  thus 
designated  includes  the  annual  crops  of  com  and  graia, 
hemp  and  flax,  hops,  potatoes,  turnips  and  the  like,  clover 
and  artificial  grasses ;  but  not "  growing  grass  which  is  the 
natural  and  permanent  produce  of  the  land  renewed  from 
time  to  time  without  cultivation  "  (a).  It  does  not  include 
timber  or  other  trees,  whether  mature  or  immature ;  nor 
does  it  include  the  growing  fruit  of  trees,  as  growing  crops 
of  apples  and  pears  {b).  The  tei-m  as  used  in  law  conveys 
only  the  present  annual  crop,  and  not  the  future  crops  of 
cultivated  products  which  bear  annual  crops  for  several 
successive  years,  as  of  clover  and  artificial  grasses  (c). 

{a)  Co.  Lit.  55  i;  Wms.  Ex.  597,  v.  Soherts,  5  B.  &  C.  835  ;  Eodwell 

4th  ed.  ;  per  cur.  jivans  v.  Roherts,  v.  PhiUips,  9  M.  &  W.  605. 
6  B.  &  0.  832.  (c)   Graves  v.  Weld,  5  B.  &  Ad. 

[b)  Co.  Lit.  55  i;  per  riir.  Evans  119. 
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Grxowing  crops  are  treated  in  law  as  personal  chattels  for 
the  following  purposes  : — They  are  transmissible  at  death  Pass  to 
as  personal  estate.  Upon  the  death  of  a  tenant  in  fee  in  ®^®™  "''• 
possession,  whether  tenant  in  fee  simple  or  in  fee  tail,  also 
upon  the  death  of  a  tenant  for  life  in  possession,  the  emble- 
ments or  then  growing  crops  pass  to  the  executor  or  ad- 
ministrator of  the  deceased  tenant,  and  not,  with  the  land, 
to  the  heir  or  reversioner  {d).  So,  in  the  case  of  a  tenant 
for  a  certain  term  of  years,  if  he  shall  so  long  live,  whose 
tenancy  is  determined  by  his  death  within  the  term, 
the  emblements  pass  to  his  executor  (e). — Growing  crops  Execution, 
may  be  taken  in  execution  as  personal  chattels  under  a 
writ  oiferi  facias.  "  The  sheriff  may  seMfrudus  industri- 
ales,  as  corn  growing,  which  goes  to  the  executor.  The 
distinction  is  between  those  things  which  go  to  the  executor 
and  those  which  go  to  the  heir  ;  the  former  may  be  seized 
and  sold  under  the  fi.  fa.,  the  latter  cannot.  The  former 
must,  therefore,  in  contemplation  of  law  be  considered 
chattels"  (/).  "But  things  which  give  no  annual  profit, 
or  which  proceed  without  the  labour  of  man,  are  not 
emblements;  they  go  to  the  heir  and  cannot  be  seized 
under  a-fi-fa."  (g).  Thus,  "growing  grass  does  not  come 
within  the  description  of  chattels  and  cannot  be  seized  as 
such  under  a  fi.  fa. ;  it  goes  to  the  heir  and  not  to  the 
executor ;  but  growing  potatoes  come  within  the  descrip- 
tion of  emblements  and  are  deemed  chattels  by  reason  of 
their  being  raised  by  labour  and  manurance  "  (A) .  "  Grow- 
ing fruit  would  not  pass  to  an  executor,  but  to  the  heir ; 
it  could  not  be  taken  by  the  executor  of  a  tenant  for  life, 
or  levied  in  execution  under  a  writ  of  fi.  fa.  by  the 
sherifE"  (»).  By  the  statute  56  Geo.  III.  o.  50,  growing 
crops  are  protected  from  being  seized  in  execution  under  a 

id)   Co.   Lit.    55  b ;    Wms.   Ex.  {g)  Seovell  v.  Soxall,  1  Y.  &  J. 

599, 692,  4tli  ed. ;  Hardwicte,  L.  C.  398. 

Lawton  v  Lawion,  3  Atk.  16.  (A)  Fer  cur.  Evans  t.  Moberts,  5 

(e)  Co.  Lit.  55  b.  B.  &  C.  832. 

(f)  Bavlev,  J.  Evans  v.  Moberts,  {«)  Per  cur.  Sodivellv.  Fhillips,  9 
5  B.  &  C.  835.                                           M.  &  W.  605. 


46 


USES  AND  PROFITS  OF  LAND. 


fi.fa.,  where  the  tenant  is  restrained  by  covenant  in  his 
Distress.  lease  from  removing  them  o£E  the  premises. — By  the  statute 

11  Geo.  II.  c.  19,  s.  8,  growing  crops  are  made  liable  to 
a  distress  for  rent ;  and  when  cut  and  gathered  they  may 
be  sold  under  the  distress.  If  distrained,  they  may  be 
replevied  as  goods  and  chattels  (/). 


Tenant's 
right  to  em- 
blements. 


Upon  the  expiration  of  a  tenancy  for  years  by  mere 
lapse  of  time,  the  tenant  retains  no  right  to  the  then  grow- 
ing crops,  imless  by  stipulation  in  his  lease,  or  by  a  custom 
of  the  country  respecting  them ;  because  the  termination 
of  his  term  being  certain  he  could  provide  against  it.  So, 
if  a  tenant  determines  his  tenancy  by  his  own  act,  as  by 
himself  giving  notice  to  quit,  or  siirrendering  the  lease,  or 
committing  waste  or  breach  of  covenant  or  condition 
which  induces  a  forfeiture,  he  is  not  entitled  to  take  the 
emblements  (/c).  As  where  a  woman  holding  an  estate 
during  widowhood,  after  sowing  the  land,  married,  it  was 
held  that  her  estate  being  determined  by  her  own  act, 
neither  she  nor  her  husband  could  claim  to  take  the  crops  (J). 
So  a  lessee  who  has  forfeited  his  lease  by  his  bankruptcy, 
under  a  proviso  for  re-entry  in  that  event  {m) ;  and  the 
inciunbent  of  a  living  who  determines  his  estate  in  the 
glebe  by  voluntary  resignation,  is  not  entitled  to  take  the 
emblements  (m). — But  if  the  tenancy  is  determined  by  an 
imcertain  event  over  which  the  tenant  has  no  control ;  as 
in  the  case  of  a  tenant  ^jwr  auti-e  vie  whose  tenancy  is  de- 
termined by  death  of  the  cestui  que  vie  (o) ;  or  of  a  tenancy 
for  years  ixnder  a  lease  granted  by  a  tenant  for  life, 
which  is  determined  by  the  death  of  the  lessor ;  the  tenant 
is  entitled  to  take  the  emblements,  and  to  enter  upon  the 
land  so  far  as  is  necessary  to  take  them,  after  the  deter- 


(j)  See  post,  p.  448. 

[k)  Co.  Lit.  bb  h ;  IFiggUsworth^. 
Dallison,  Dougl.  20i ;  1  Smith,  L.  C. ; 
see  Mansel  v.  Morton,  L.  R.  22  0. 
D.  769. 

{I)   Oland's  Case,  5  Co.  116  a. 


{m)  Davis  v.  Etjton,  7  Bing.  154. 

(«)  Bidwer  T.  Bulwer,  2  B.  & 
Aid.  470. 

(o)  Graves  v.  Weld,  5  B.  &  Ad. 
105. 
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mination  of  his  tenancy  (j>). — It  is  a  "general  rule  of 
law  applicable  to  cases  of  this  description,  that  where  a 
tenant  of  land  has  an  uncertain  interest  which  is  deter- 
mined either  by  the  act  of  Glod  or  the  act  of  another,  there 
he  shall  have  the  emblements ;  but  that  is  not  so  where 
the  tenancy  is  determined  by  his  own  act  "  [q) . — Thus  the 
lessee  of  a  woman  who  holds  during  widowhood,  and  whose 
estate  is  determined  by  her  marriage,  is  entitled  to  take 
emblements  ;  and  the  lessee  of  the  glebe  of  an  incumbent 
who  resigns;  for  in  these  cases  the  tenancy  is  determined 
by  the  act  of  another  and  not  by  an  act  of  the  tenant 
himself  (r) . — In  the  case  of  a  tenancy  determining  by  the 
death  or  cesser  of  the  estate  of  any  landlord  entitled  for 
his  life  or  for  any  uncertain  interest,  it  is  provided  by 
14  &  15  Vict.  c.  25,  s.  1,  that  instead  of  claims  to  emble- 
ments the  tenant  shall  continue  to  hold  imtil  the  expiration 
of  the  then  current  year  of  bis  tenancy ;  and  the  succeeding 
landlord  shall  be  entitled  to  recover  a  fair  proportion  of 
the  rent  for  the  period  elapsed  from  the  cesser  of  the  estate 
of  his  predecessor  ;  and  he  may  recover  this  rent  by  action 
or  by  distress  (s). 

Upon  the  above  principles  a  tenant  from  year  to  year  Tenancy  from 
whose  tenancy  is  determined  by  notice  to  quit  from  the  ^^'^^  °  ^^^^' 
landlord  is  entitled  to  enblements,  because  of  the  uncer- 
tainty of  the  notice  {t) .     Under  the  Agricultural  Holdings 
Act,  1875,  38  &  39  Yict.  c.  92,  s.  51,  a  year's  notice  is 
required  for  tenancies  from  year  to  year  of  agricultural 
holdings  within  the  Act,  in  the  absence  of  special  agree- 
ment  respecting   the   notice.      The   year's   notice   woTild 
allow  the  tenant  full  time  for  taking  an  annual  crop.^ — A  Tenant  at 
tenant  at  wiU  is  entitled  to  emblements  upon  the  determi-  ^ 
nation  of  the  tenancy  by  the  will  of  the  lessor,  but  not  if 


iv)  Co.  Lit.  55  «,  5.  (s)  Saines    v.    Welch,    L.    R.    4 

(q)  Bulwer    v.  Mlwer,    2   B.    &  C.  P.  91 ;   38  L.  J.  C.  P.  118. 

Aid.  471.  (')  J^ingshury  v.  Collins,  4  Bing. 

(r)  Fercur.  Olandy .  JBtirdwick,  Cro.  202. 

Eliz.  460  ;  Buhmr  v.  Bulwer,  sup. 
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Tenant  at 
sufierance. 


Wrongful 
possession. 


he  determines  it  by  his  own  will(««)-  "The  law  is  that 
if  the  estate  of  a  tenant  at  will  be  determined  either 
by  his  death  or  the  act  of  his  landlord,  he  in  the  one 
case  and  his  executors  or  administrators  in  the  other  shall 
reap  what  he  has  sown ;  and  that  he  or  his  represen- 
tatives shall  have  free  liberty  to  come  upon  the  land  to 
out  and  carry  away  the  corn."  Consequently  the  landlord 
can  only  let  the  land  subject  to  this  right,  and  he  cannot 
distrain  the  crops  for  the  rent  of  the  succeeding  tenant  (») . — 
A  tenant  merely  at  sufferance  has  no  claim  to  emblements 
upon  the  determination  of  his  possession.  A  mortgagor 
in  possession  at  law,  in  the  absence  of  any  special  agree- 
ment as  to  his  relation  to  the  mortgagee,  is  no  more  than 
a  tenant  at  sufferance ;  he  is  liable  to  be  treated  as  tenant 
or  as  trespasser  at  the  option  of  the  mortgagee  and  without 
any  notice ;  and  upon  dispossession  by  the  mortgagee  he 
is  not  entitled  to  emblements,  the  mortgagee  being  entitled 
to  enter  and  take  everything  belonging  to  the  land  as  part 
of  his  security  («') .  But  it  seems  that  a  lessee  of  the  mort- 
gagor in  possession,  if  dispossessed  by  the  mortgagee,  is 
entitled  to  emblements,  because  the  mortgagee  must  be 
taken  to  have  acquiesced  in  the  letting  {x) .  Now  by  the 
Conveyancing  Act,  1881,  44  &  45  Yict.  c.  41,  s.  18,  it  is 
provided  that,  "  a  mortgagor  of  land  while  in  possession 
shall  as  against  every  incumbrancer  have,  by  virtue  of  this 
Act,  power  to  make  from  time  to  time  any  such  lease  of 
the  mortgaged  land  or  any  part  thereof  as  is  in  this 
section  described  and  authorized."  But  "this  section 
applies  only  in  case  of  a  mortgage  made  after  the  com- 
mencement of  this  Act." — A  wrongful  possession,  as  that 
of  a  disseisor,  does  not  entitle  to  emblements  upon  eviction. 
Where  the  estate  of  the  tenant  is  defeasible  by  a  right 
paramount,  he  is  not  entitled  to  emblements  as  against  the 


(u)  Lit.  e.  68  ;  Co.  Lit.  55  J ;  6  Hall,  Dougl.  22 ;  Doe  v.  Maisey,  8 

Co.  116  «.  B.  &  0.  767 ;  ante,  toI.  i.  p.  290. 
(»)  EatonY.  Southhtj,'Wi\les,\Z\.  {x)  Sanders  v.   Davis,  L.  K.    15 

{iv)  Mansfield,    C.    J.    Xceeh    t.  Q.  B.  "D.  218  ;    54  L.  J.  Q.  B.  576. 
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superior  title  {ij) .  A  tenant  in  wrongful  possession,  against 
whom  a  judgment  in  ejectment  lias  been  obtained,  can 
make  no  claim  to  emblements  after  the  date  of  the  claim 
in  the  ejectment;  nor  can  they  be  seized  under  an  execu- 
tion against  him  (z) . 

Growing  crops  of  all  kinds,  as  being  annexed  to  the  Growing 
soil,  presumptively  pass  by  a  conveyance  of  the  land,  and  with  the  land, 
by  a  mortgage  of   the  land ;    unless  expressly  excepted. 
Upon  the  bankruptcy  of  a  mortgagor  in  possession,  they 
belong  primd  facie  to  the  mortgagee,  as  against  the  receiver 
in  the  bankruptcy  ;  but  if  severed  at  the  time  of  the  bank- 
ruptcy, they  pass  to  the  receiver  (a). — They  pass  also  by  a  Devise, 
devise  of  the  land,  unless  expressly  escejjted,  or  separately 
bequeathed  (b).    A  bequest  of  "  farming  stock,"  or  of  "  the 
stock  upon  a  farm,"  or  of   "  live  and  dead  stock,"   or  in 
other  hke  terms,  passes  the  growing  crops  to  the  legatee  (c) . 

The  growing  crops  may  be  sold  and  assigned  separately  Sale  of  crojs 
from  the  land,  and  crops  to  be  grown  on  land  in  future  ^^' 

years  may  be  the  subject  of  separate  sale  and  assign- 
ment (d).  And  the  right  to  emblements  or  growing  crops 
apart  from  the  land,  whether  arising  from  sale  or  from 
tenant  right,  implies  the  accessory  right  of  entering  upon 
the  land  to  take  and  carry  away  the  crops  in  due  course 
of  husbandry,  and  also  a  reasonable  allowance  of  time  for 
that  purpose  {e) . — A  contract  for  the  sale  of  emblements  Statute  of 
or  growing  crops  separately  from  the  land  is  within  the 
17th  section  of  the  Statute  of  Frauds,  which  applies  to  the 
sale  of  goods,  and  not  a  contract  concerning  an  interest  in 

(y)  Co.  Lit.  55  b.  TFest  v.  Moore,  8  East,  339  ;  Bvans 

(z)  Sodgson  v.  Gascoign,  5  B.  &  v.  JFilliamson,  L.  E.  17  C.  D.  696  ; 

y^,j.  88.  50  L.   J.  C.  197,  disseiitiDg-  from 

(a)  Bagnall  v.   Villar,  L.  E.   12  Vaisei/r.  ReynoUs,  5  Euss.  12. 

CD.  812;  48  L.  J.  C.  695;  Exp.  {d)  Fetch  v.  I'utiii,  15  M.  &  W. 

NatMal  Mercantile  Baiil;  Ij.  R.  IQ  HO;   Graiithcim    v.   Sawley,    Hob. 

C.  D.  104;  50  L.  J.  C.  231.  132. 

(5)  Hargrave'anote{l)  to  Co.  Lit.  («)  Lit.  ss.  68,  69  ;  Co.  Lit.  66  a  ; 

55   b ;   Shep.    Touch,   by  Preston,  Doe  v.  UcKaeg,  10  B.  &  C.  721 ; 

p   4g8  Co^-nish  v.  Stubbs,   L.  E.  5  C.  P. 

(e)  Coxy.  Godsalve,  6  East,  604,  n. ;  334 ;  39  L.  J.  C.  P.  202. 
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land  within  the  4th  section  (/).  The  sale  of  pasture  or  of 
a  permanent  crop,  as  of  grass,  to  he  cut  or  fed  hy  the 
huyer,  is  a  contract  concerning  an  interest  in  land  withm 
the  4th  section  (g). 
BiUs  of  sale.  By  the  BiUs  of  Sale  Act,  1878,  41  &  42  Yict.  c.  31,  s.  4, 
"  personal  chattels,"  the  suhjects  of  bills  of  sale,  are  inter- 
preted to  mean,  amongst  other  things,  "  growing  crops 
when  separately  assigned  or  charged,"  hut  not  to  include 
"  growing  crops  when  assigned  together  with  any  interest 
in  the  land  on  which  they  grow."  By  the  Bills  of  Sale 
Act,  1882,  45  &  46  Yict.  c.  43,  s.  4,  a  schedule  is  to  he 
annexed  to  a  bill  of  sale,  confining  its  effect  to  the  personal 
chattels  comprised  in  the  schedule ;  but  s.  6  (1)  excepts 
"  any  growing  crops  separately  assigned  or  charged  where 
such  crojDS  were  actually  growing  at  the  time  when  the  biU 
of  sale  was  executed."  The  separate  assignment  is  con- 
strued to  mean  an  assignment  separately  from  any  interest 
in  the  land  on  which  they  grow,  and  not  also  separately 
from  other  goods  (Ji).  The  original  Bills  of  Sale  Act,  1854 
(repealed  by  the  above  Act,  1878),  applying  to  "  goods  and 
other  articles  capable  of  complete  dehvery,"  was  construed 
not  to  apply  to  growing  crops  («).  If  subsequently  to  the 
granting  of  a  bill  of  sale  including  growing  crops,  they 
are  severed  by  the  grantor,  they  become  personal  chattels ; 
and  the  bill  of  sale  must  be  registered  and  satisfy  aU 
requirements  of  the  Bills  of  Sale  Acts  in  order  to  secure  the 
crops  to  the  grantee  in  the  event  of  the  grantor  becoming 
bankrupt  while  they  still  remain  in  his  possession  (/,•). 

(/)  Evans  v.  Roberts,  5  B.  &  C.  (h)  Roberts  v.  Roberts,  L.  K    13 

829  ;   Jones  v.   Flint,  10  A.   &  E.  Q.  B.  D.  794  ;  53  L.  J.  Q.  B.  313. 

753  ;  Scovell  v.  Boxall,  1  T.  &  J.  (»)  Brantom  v.   Griffits,  Xi.  E.  2 

396 ;  Rodwell  t.  FUllips,   9  M.  &  C.  P.  B.  212  ;  45  L.  J.  C.  P.  588 ; 

"W.     501  ;    Leake     on    Contracts,  Exp.  Tmjne,  L.  K.  11  C.  D.  539. 

p.  258.  (/,;)  Exp.  KationalMercanlik  Bank, 

{g)  Crosslei/v.  Wadsworth,  6  Bast,  L.  R.  16  C.  T>.  104;  50  L.  J.  C. 

602;   Carrington  v.  Roots,  2  M'.  &  231. 
W.  248. 


(    51     ) 


CHAPTER  V. 

MINES  AND  MINEEALS. 

Property  iu  minerals — separate  property  in  minerals — power  to  sell 

minerals  separately. 
Licence   to   get  minerals — distinction  of  licence   and  property — con- 
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of  manor — minerals  in  waste  of  manor. 
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Property   in    land,    as    defined    and    bounded   by   tbe  Property  in 

n   •   1  J.-      1  J-      J       J.  J.1  •         minerals. 

superficial  area,  presumptively  extends  to  everything 
contained  below  tbe  surface,  including  whatever  passes 
under  the  description  of  minerals,  except  gold  and  silver, 
which  are  a  prerogative  right  of  the  Crown  (a).  A 
conveyance  of  land  in  fee  simple  prima  facie  passes  the 
minerals  and  everything  below  the  surface  (h)  ;  and 
possession  of  the  surface  is  prima  facie  evidence  of  the 
ownership  of  the  soil  beneath,  including  the  minerals  (c). 

Minerals   may   be   partitioned    from    the   surface   and  Separate 
treated  as  a  separate  subject  of  property.     The  owner  of  ^n^rail"^ 

{a)  Go.  JAt.  ia;  post, -p.  70.  {c)  See  TijrwhUtv.  jrynne,  2B.& 

{b)  JEgremont    Burial    Board  v.       Aid.  554  ;  Seddon  v.  Smith,  36  Law 

Egremont  Iron  Co.,  L.  R.  14  C.  D.       Times,  168. 

158;  49  L.  J.  C.  623. 
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land  may  create  a  separate  property  in  minerals ;  either 
by  granting  away  that  part  of  the  land  which  contains  the 
minerals,  reserving  to  himself  the  surface  and  all  other 
parts ;  or  by  granting  away  the  land,  with  express  excep- 
tion to  himself  of  the  part  containing  the  minerals.  In 
either  way  the  minerals  thus  partitioned  from  the  rest  of 
the  land  constitute  a  separate  corporeal  hereditament 
subject  to  all  the  incidents  of  real  property,  so  far  as  they 
apply  to  such  special  form  of  hereditament  {cl). — A  power 
or  trust  to  sell  land  in  general  terms  does  not  authorize  a 
sale  of  the  surface  with  exception  of  the  minerals,  or  of  the 
minerals  separately  from  the  land  (e).  The  statute  25  & 
26  Yict.  c.  108,  was  passed  to  confirm  dispositions  of  land 
and  minerals  separately,  which  were  then  liable  to  be 
invalidated  from  the  above  cause.  It  proceeds  by  sect.  2 
to  extend  for  the  future  trusts  and  powers  of  sale  by 
enacting  that  "  Every  trustee  or  other  person  authorized  to 
dispose  of  land  by  way  of  sale,  exchange,  partition  or 
enfranchisement,  may,  unless  forbidden  by  the  iastrument 
creatiag  the  trust  or  power,  so  dispose  of  such  land  with 
an  exception  or  reservation  of  any  minerals,  or  may  dis- 
pose of  by  way  of  sale,  exchange  or  partition,  the  minerals 
separately  from  the  residue  of  the  land;"  but  not  without 
the  previous  sanction  of  the  Court  of  Chancery.  The 
statute  applies  to  mortgagees  having  powers  of  sale,  as  well 
as  to  trustees  (/) .  Under  this  statute  the  Court  may  give 
a  general  order  or  sanction  to  authorize  the  disposal  of 
the  mines  and  of  the  land  separately  and  at  different  times 
as  occasion  may  require  {g) . — Under  the  powers  of  the 
Settled  Land  Act,  1882,  45  &  46  Yict.  c.  38,  s.  17,  "  A 
sale,  exchange,  partition  or  mining  lease  may  be  made  either 


{d )  Stoughton  v.  Leigh,  1  Taunt. 
402;  Wilkinsons.  Proud,  11  M.  & 
W.  33 ;  Mellish,  L.  J.,  Aspdm  v. 
Seddon,  L.  E.  1  Ex.  D.  509 ;  46  L.  J. 
Ex.  353. 

(e)  JJiit-kley  v.  HnwcU,  29  Beav. 
646;  SOL.  J.  0.  524. 


(/)  Beaumont'' s  Trusts,  L.  R.  12 
Eq.  86  ;  40  L.  J.  0.  400  ;  TFi/kin- 
son's  Estates,  L.  K.  13  Eq.  634  ■  41 
L.  J.  C.  392. 

[g)  Wynnes  Estates,  L.  H.  IG  Eq. 
237  ;  43  L.  J.  C.  95.  See  Falmei-'s 
mil,  L,  E.  13  Eq,  408. 
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of  land  with,  or  without  an  exception  or  reservation  of  all 
or  any  of  the  mines  and  minerals  therein,  or  of  any  mines 
and  minerals,  and  in  any  such  case  with  or  without  a  grant 
or  reservation  of  powers  of  working,"  and  other  powers  and 
privileges  connected  with  mining  purposes  in  relation  to 
the  settled  land  or  any  other  land. 

A  licence  may  be  granted  to  enter  land  and  to  search  Licence  to  get 
for  and  get  minerals  without  granting  any  estate  in  the 
land  itself ;  the  grantee  then  takes  no  estate  or  property  in 
the  land  or  in  any  specific  portion  of  it,  hut  acquires  pro- 
perty only  in  such  minerals  as  he  may  get  under  the 
licence ;  which  "  is  no  more  than  a  mere  right  to  a  per- 
sonal chattel,  when  obtained  in  pursuance  of  incorporeal 
priviLeges  granted  for  the  purpose  of  obtaining  it "  {h) .  The 
hcence  is  an  incorporeal  hereditament  of  the  nature  of  a 
jirojit  d  prendre  in  the  land  of  another.  As  such,  it  may 
be  claimed  by  prescription  ;  whereas  an  estate  or  property 
in  the  land  itself  cannot  he  so  claimed,  but  must  be 
claimed  by  a  title  founded  on  seisin  or  possession  (*). — A  Distinction  of 

llCGnCG  d/HG. 

licence  may  be  as  beneficial  as  a  grant  of  property  as  re-  property, 
gards  the  getting  of  the  minerals ;  but  it  does  not  carry 
with  it,  as  the  latter  does,  any  other  proprietary  uses  and 
profits  of  the  space  containing  the  minerals.  For  instance, 
a  mere  licence  to  work  a  substratum  of  minerals  does  not 
give  the  right  to  use  the  space  as  a  way  for  passage  and 
trafiic  to  and  from  adjacent  mines,  which  is  an  ordinary 
incident  of  the  property  in  the  substratum  itself  (/f).  So 
the  licence  to  take  minerals  of  a  specified  kind  would  not 
give  any  right  to  take  other  minerals  found  in  combination 
with  them  in  the  same  working ;   as  in  the  case  of  a  tin 


(h)  Per  cur.,  Doe  v.  Wood,  2  B.  Ca.  701  ;  DuJce  of  Hamilton  ^t .  Gra- 

&  Aid.   739  ;  'jlluskelt  v.    Hill,    5  ham,  L.  E.  2  Sc.  Ap.  166  ;  Bowser 

Bina;.  N.  0.  706.  v.  Maclean,  2  D.  F.  &  J.  420  ;  30 

li)' See  post,   p.   329.      Wilkinson  1,.  J.  C.2T3;  Jessel,'M..B,.,i:ardley 

V.  Froud,  11  M.  &  W.  33.  v.  Granville,  L.  E,.  3  C.  D.  832;  45 

[k)  Ramsay  v.  Blair,  L.  K.  1  Ap.  L.  J.  0.  669. 
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bounder  extracting  copper  with  the  tin,  who  has  no  right 
to  the  copper,  nor  to  any  other  metal  than  the  tin  which 
he  in  fact  extracts  (/).— Whether  a  deed  operates  to  con- 
vey the  land  itseK  containing  minerals,  or  only  to  give  a 
licence  to  get  minerals  within  the  space  defined,  is  a  ques- 
tion of  construction  of  the  words  used.  Such  a  licence 
cannot  be  given  by  way  of  exception  to  a  grant  of  land, 
because  nothing  can  be  the  subject  of  an  exception, 
strictly  speaking,  that  is  not  part  of  the  thing  granted, 
and  the  licence  is  a  new  and  distinct  species  of  right  which 
can  be  created  by  grant  only.  If  expressed  to  be  reserved 
or  excepted  out  of  land  granted,  it  can  take  effect  only  by 
implying  a  re-grant  of  the  licence  from  the  grantee  of  the 
land  to  the  grantor.  Hence  where  mines  and  minerals 
are  expressed  to  be  an  exception  from  a  grant  of  the  land, 
they  will  in  general  be  construed  according  to  the  literal 
form  of  words  as  intended  to  except  the  soil  itself  con- 
taining the  minerals,  and  not  as  creating  a  mere  licence  to 
take  them  (;w).— A  licence  may  be  exclusive  of  the  owner 
and  of  any  other  person ;  or  it  may  admit  of  similar 
licences  being  granted  to  others  not  inconsistent  with  the 
former.  A  licence  to  take  minerals  is  presumptively  not 
exclusive,  and  is  so  construed  in  the  absence  of  intention 
expressed  to  the  contrary  («).  "A  man  taking  a  licence 
when  he  is  under  no  obligation  to  work  cannot  exclude 
his  licensor  from  granting  as  many  more  of  those  licences 
he  thinks  fit ;    provided  always,  that  they  are  not  so 


as 


granted  as  to  defeat  the  known  objects  of  the  first  licensee 
in  applying  for  his  licence"  (o). — The  licensee  of  an  ex- 
clusive right  to  take  minerals,  who  has  opened  a  mine  in 
exercise  of  his  right,  may  maintain  an  action  of  trespass 


{I)  Ter  ctir.,  Hogers  v.  Brciiton^  10 
Q.  B.  66  ;  a.,  note  at  p.  65. 

(w)  Proud  V.  Bates,  34  L.  J.  C. 
406  ;  I)i(lce  of  MamUton  v.  Graham, 
L.  R.  2  So.  Ap.  166;  per  cur., 
Ballacorkish  Mining  Co.  v.  Harrison, 
L.   E.    5   P.    C.    62 ;    WickJ-am  v. 


Saiihr,  7  M.  &  W.  63;  Dee  v. 
Zoek,  2  A.  &  E.  743. 

(h)  Mountjot/s  Case,  Co.  Lit. 
164  4,  1  And.  307;  Godb.  17  ;  Chct- 
ham  T.  Williamson,  4  East,  469. 

(o)  Wood,  L.  J.,  Carr  v.  Benson, 
L.  R.  3  Ch.  632. 
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and  of  ejectment,  in  respect  of  his  actual  possession  of  the 
mine,  agaiast  a  wrongdoer ;  though  he  have  not  the  ex- 
clusive possession  in  other  respects  [p) .  The  mere  licence 
without  possession  taken  in  exercise  of  it  would  not  be 
sufficient  to  maintain  such  action  {q). 

The  right  to  minerals  separate  from  the  surface,  whether  Relative 
by  grant,  reservation,  or   licence,  necessarily  implies  the  o^ners°^f 
power  to  get  them  ;  and,  therefore,  the  right  of  using  the  surface  and 
sm-face  so  far  as  is  reasonably  necessary  for  the  purpose  of  ™'''^®'^^  ^' 
getting  the  minerals  in  the  proper  and  usual  manner ; 
according    to    the    maxim    "  qitando    aliquid    conceditur, 
conceditur  etiam  id  sine  quo  res  ipsa  esse  non  potest."       For 
any  interference  with   or   injury  to   the   sm'face   beyond 
what  is  reasonably  necessary,  whether  wilful  or  neghgent, 
the  owner  of  the  minerals  is  liable  to  the  surface  owner. 
Grenerally  the  relative  rights  of  the  parties  are  regulated 
by  the  deed  or  instrument  of  grant  or  licence  creating  the 
separate  rights ;  and  then  the  only  question  is  as  to  the 
construction  of  the  deed  (r) . — The  right  of  support  for  the  Right  of 
surface  by  the  subjacent  minerals  is  of  the  nature  of  an  s"PP°^- 
easement,  and  is  treated  hereafter    under    the    title    of 
Easements  (.s). 

A  lease  of  minerals  or  a  licence  to  take  minerals  for  a  Lease  of 
term  of  years  is  equivalent  to  a  sale  out  and  out  of  so  ^^^'^^.Is. 
much  of  the  soil  itself  as  consists  of  the  minerals  to  be 
taken ;  and  the  rent  reserved  upon  a  mineral  lease  is  not 
like  an  ordinary  rent  or  reservation  of  annual  profits,  but 
it  is  in  effect  a  payment  by  instalments  of  the  price  of  the 
minerals  sold.  It  is  usual  to  reserve  it  in  the  form  of  a 
royalty,  that  is,  a  proportion  of  the  minerals  worked  or  of 

(js)  Sarlcer  v.  Birkbech,  3  Burr.  (r)  Lord    Weusleydale,    Mowbo- 

1556;    1    W.   Bl.    482;    per  cur.,  tham  v.  IFikon,  8  H.  L.  C.   360; 

Mogers  v.  Brenion,  10  Q.  B.  52.  30  L.  J.  Q.  B.  53  ;  Blackburn,  J., 

{q)  Per  cur.  Doe  v.  Wood,  2  B.  &  Smith  v.  Darby,  L.  R.  7  Q.  B.  722 ; 

Aid.  737 ;  Doe  v.  Alderson,  1  M.  &  42  L.  J.  Q.  B.  140. 

W.  210.  (s)  ^eepost,  p.  236. 
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their  value.  "  A  mineral  lease  or  a  lease  of  mines  is  not 
in  reality  a  lease  at  all  in  tlie  sense  of  an  agricultural 
lease.  There  are  no  periodical  harvests.  A  mineral  lease 
is  really  a  sale  out  and  out  of  a  portion  of  land"  (t). 
The  exhaustion  of  the  minerals  v/ithin  the  term  demised, 
leaving  no  further  enjoyment  or  profit  in  the  lessee,  is 
equivalent  to  a  determination  of  the  lease;  and  the  un- 
expu-ed  residue  of  the  term  may  he  disregarded.  Upon 
a  suhsequent  conveyance  of  the  land  with  the  usual 
covenants  for  title,  an  exhausted  but  unexpired  mining 
lease  was  held  to  he  no  incumbrance  upon  the  title  nor 
any  breach  of  the  covenants  (u) .  So,  where  the  lessee  of 
minerals,  part  of  which  lay  under  a  railway,  had  been 
compensated  for  such  part  to  the  full  value  by  the  railway 
company  under  their  statutory  powers,  and  he  afterwards 
surrendered  his  lease  to  the  reversioner  ;  it  was  held  that 
the  reversioner  retained  no  fxu'ther  right  to  work  the 
minerals  for  which  the  compensation  had  been  paid  (:r). — 
Eight  of  Upon  this  principle  of  a  lease  of  minerals  operating  as  an 

minerals  absolute  sale  of  the  minerals  demised,  the  lessee  becomes 

entitled  to  recover  the  full  value  of  minerals  ■^'rongfully 
severed  and  taken  by  a  stranger  dming  the  term  ;  at  the 
same  time  remaining  liable  to  his  lessor  for  the  rent 
covenanted  in  the  lease  (y).  The  damages  for  a  wrongful 
taking  of  minerals  are,  in  general,  assessed  at  the  full 
value  of  the  separated  minerals,  without  allowing  for  the 
costs  of  the  wrongful  acts  of  severance  and  working. 
Where,  however,  the  wrongful  working  has  occurred  bond 
fide,  through  mistake  or  inadvertence,  the  costs  of  working- 
have  been  allowed  against  the  full  value  (z) . 

(t)  L.  Cairns,  Gowan  t.  Christie,  (y)  AitcrsoU  t.  Stevens,  1  Taunt. 

L.  R.  2  Sc.  Ap.  284 ;  L.  Blaokbm-n,  183. 

Cottness  Iron  Co.  v.  £lae/c,  L.  E.   6  (a)  Martin  v.  Porter,  6  M.  &  W. 

Ap.  Ca.  335  ;  Bramwell,  B.,  i:adun  351  ;  Jei/on  v.  Tivian,  L.  R.  6  Ch 

T.  Jeffcock,  L.  E.  7  Ex.  394.  742;   40  L.  J.  C.  389  ;   Trotter  y. 

(ii)  Spoor  V.  Green,  L,   E.  9   Ex.  Maclean,   L.   R.    13  C.I).   574;  49 

99  ;  43  L.  J.  Ex.  67.  L.  J.  C.  256;  Livingstone  v.  liaiv- 

(x)  Snuth  V.    Great   Western  My.  yarcV s  Coal  Co.,lj.'&.  5Ap.  Ca.  25; 

Co.,  L.  E.  3  Ap.  Ca.  166  ;  47  L.  J.  Taylor  v.  Mostt/n,  L.  E.   33  C.   d' 

C.  97  226  ;  55  L.  J.  C.  893. 
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Tenant  for  life  or  for  years  impeacliable  for  waste,  Eight  of 
cannot,  in  general,  take  any  minerals  or  materials  from  the  or"yeara°to  ^  ^ 
land  except  so  far  as  may  be  reasonably  necessary  for  tbe  minerals, 
repair  and  maintenance  of  tbe  property.  "Digging  for 
gravel,  lime,  clay,  brick-eartb,  stone  or  tbe  like ;  or  for 
mines  of  metal,  coal  or  the  like  bidden  in  tbe  earth  that 
were  not  open  when  the  tenant  came  in,  is  waste.  But 
the  tenant  may  dig  for  gravel  or  clay  for  tbe  reparation 
of  tbe  bouse,  as  well  as  be  may  take  convenient  timber 
trees  "  (a) .  As  tenant  in  possession  he  can  prevent  tbe 
reversioner  or  any  other  person  from  taking  minerals ;  for 
bis  possession  extends  to  everything  below  the  surface. 
Therefore  during  his  tenancy  minerals  can  only  be  worked 
with  bis  consent  (6). — Tenant  for  life  "without  impeach-  Tenant  with- 
ment  of  waste  "  may  take  minerals  or  any  materials  from  °^''  Y^'Pe»^'i^- 
the  land  for  his  own  use  to  the  exhaustion  of  the  inherit-  waste, 
ance ;  provided  he  does  not  exercise  his  right  in  such  an 
unreasonable  manner  as  would  be  considered  equitable 
waste  (c).  Consequently  minerals  wrongfully  taken  from 
tbe  land  during  his  tenancy  become  vested  in  him,  and  he 
is  entitled  to  recover  such  minerals  or  their  value.  Where 
coal  had  been  taken  by  trespassing  from  an  adjacent  mine, 
during  two  successive  tenancies  for  life  without  impeach- 
ment of  waste,  it  was  held  that  compensation  paid  for  the 
coal  taken  belonged  to  the  estates  of  the  tenants  for  life  in 
proportion  to  tbe  quantities  taken  during  their  respective 
tenancies  (d).  So  with  minerals  taken  by  a  railway  com- 
pany under  tbe  Lands  Clauses  Act,  the  compensation 
payable  belongs  to  the  then  tenant  for  life  without  im- 
peachment of  waste,  if  he  could  possibly  have  taken  the 
minerals  during  his  tenancy  (e). 

If  land  containing  open  mines,  stone  quarries,  gravel  Open  mines, 
pits,  brickfields,  or  other  workings  of   the  like  kind,  be 

(a)  Co.  Lit.  53J;  a«fe,  p.  36.  {d]  Se  Barrington,  L.  E.   33   C. 

(J)  Lewis  T.  Braithwaite,  2  B.  &  D.  6^3  ;  56  L.  J.  C.  175. 

Ad.  437.  («)  -Se  Barrington,  supra, 
{c)  Ante,  p.  23. 
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demised  to  a  tenant  for  life  or  for  years,  without  express 
restriction  of  the  use,  the  tenant,  though  in  other  respects 
impeachable  for  waste,  is  entitled  to  continue  the  working 
and  take  the  profits  for  his  own  use ;  because  it  is  the  pre- 
sumed intention  that  the  lessee  shall  take  the  profits  of  the 
land  in  the  condition  in  which  it  is  demised  to  him  (/). 
"  If  there  be  open  mines,  and  the  owner  make  a  lease  of 
the  land  with  the  mines  therein,  this  shall  extend  to  the 
open  mines  only ;  but  if  there  be  no  open  mines  and  the 
lease  is  made  of  the  land,  together  with  all  mines  therein, 
then  the  lessee  may  dig  for  mines  and  enjoy  the  benefit 
thereof,  otherwise  those  words  should  be  Yoid"  {g).  An 
assignee  or  underlessee  of  the  term  has  no  greater  right  in 
this  respect  than  the  original  lessee  ;  and  if  it  is  waste  in 
the  lessee  to  open  mines,  it  is  waste  in  his  assignee  to  con- 
tinue to  work  them  (A) . — Upon  the  same  principle  the 
devisee  for  life  of  land  containing  open  mines  is  entitled  to 
continue  to  work  them  for  his  own  use,  for  "  the  author  of 
the  gift  has  made  them  part  of  the  profits  of  the  land  " ; 
but  he  is  not  entitled  to  open  new  mines  (/).  Tenant  in 
dower,  as  being  tenant  for  life  in  one-third  of  the  inherit- 
ance, is  entitled  to  work  open  mines  as  part  of  the  profits 
of  the  land ;  she  cannot  open  new  mines  without  commit- 
ting waste,  but  she  can  prevent  the  opening  of  them  by 
others  during  her  tenancy  (k) .  The  incumbent  of  a  living, 
holding  glebe  land  as  tenant  for  life,  may  work  mines  pre- 
viously opened ;  but  he  may  not  open  new  mines  and  take 
minerals ;  nor  does  the  consent  of  the  patron  render  his 
doing  so  lawful ;  and  it  is  doubtful  whether  the  further 
consent  of  the  ordinary  would  entitle  him  to  do  so  (/). 
Where  land  was  demised  for  a  term  of  years  by  way  of 

(/)  L.    Blackburn,    Campbell  v.  466;  Jlilln-v.  Miller,  Jj.ll.  13  Eq. 

Warcllaw,  L.  B.  8  Ap.  Ca.  641.  263 ;  41  L.  J.  C.  291. 

(.17)  Co.  Lit.  54  J;  Saunders^  Case,  (Ic)  Stoughton  v.  Leigh,  1  Taunt. 

5   Co.    12 «;   Astry   v.    Ballard,    2  402;    Bieken   v.    Kamer,    I    Dr.   & 

Mod.  193.  Sm.  284  ;  29  L.  J.  C.  778. 

(/()  Saunders'  Case,  5  Co.  12  J.  {I)  Holcleny.   If'celces,  1  J.  &  H. 

(i)    Viner  v.    Tuughnn,    2    Bear.  278  ;   30  L.  J.  C.  35. 
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mortgage,  and  the  mortgagor,  who  was  owner  of  the 
inheritance,  remaining  in  possession  opened  new  mines, 
the  mortgagee,  on  subsequently  taking  possession,  was 
held  entitled  to  work  the  new  mines  opened  since  his  mort- 
gage, as  forming  part  of  his  security  (m). — Upon  the  same 
principle  the  tenant  for  life  of  settled  land  which  is  let  on 
mining  leases  at  the  time  of  making  the  settlement  is  held 
entitled  to  take  the  rents  and  royalties  payable  in  respect 
of  the  minerals  gotten,  "  though  they  are  really  instalnients 
of  the  purchase-money  of  part  of  the  inheritance "(«) . 
Where  tenant  in  tail  of  settled  land  opened  mines  and 
died  without  issue,  the  tenant  for  life  in  remainder  was 
held  entitled  to  contiaue  the  working  of  the  mines  during 
his  possession  (o) . 

Whether  a  working  for  mineral  or  material  is  to  be  What  are 
considered  an  "  open  mine,"  which  a  tenant  impeachable  °P^'^™i'i^s- 
of  waste  may  work  for  his  own  use,  depends  upon  the  pur- 
pose for  which  it  was  opened.  "  If  a  mine  or  quarry  has 
been  worked  for  commercial  profit,  that  must  ordinarily  be 
decisive  of  the  right  to  continue  working ;  and,  on  the 
other  hand,  if  minerals  have  been  worked  or  used  for  some 
definite  and  restricted  purpose,  {e.g.  for  the  purpose  of  fuel 
or  repair  to  some  particular  tenements,)  that  would  not, 
alone,  give  any  such  right.  But  if  there  has  been  a  work- 
ing and  use  of  minerals  not  limited  to  any  special  or 
restricted  purpose,  there  appears  nothing  to  justify  the 
introduction  of  sale,  as  a  necessary  criterion  of  the  differ- 
ence between  a  mine  or  quarry  which  is,  and  one  which  is 
not,  to  be  considered  open  in  a  legal  sense.  Use,  as  well  as 
sale,  is  a  perception  of  profit"  (p).  Mere  preparations 
made  for  opening  a  mine  are  not  sufficient  to  entitle  a 

(m)  Julias  V.  Snowdon  Slate  Qiiar-  817. 

ries  Co.,  L.  K.  4  Ap.  Ca.  454  ;  48  (o)   Clavering   v.   Clavering,    2  P. 

L.  J.  0.  811.  Wms.  389. 

(«)  Miller   v.    Miller,    L.    R.    13  {p)  Jj.  Selhoine,  Elias  Y.  Snoirdon 

Eq.  263  ;  41  L.  J.  C.  291.     Jessel,  Slate  Quarries  Co.  L.  E.  4  Ap.  Ca. 

M.   K.    Brigstocke    v.    Brigstoelce,  465  ;  48  L.  J.  C.  811. 
li.  R.  8  C.  D.   363  ;  47  L.  J.  C. 
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succeeding  tenant  for  life  to  complete  the  opening  and 
work  the  mine  {q).  And  opening  mines  in  part  of  the 
■  land  is  not  equivalent  to  opening  similar  mines  through- 
out (f).  But  the  sinking  of  a  new  mine  in  the  same  vein 
of  minerals,  or  breaking  ground  in  a  new  place  in  the  same 
quarry,  is  not  necessarily  a  new  opening ;  it  may  he  merely 
a  continuation  of  the  former  working  («) .  So  the  right  of 
taking  gravel  from  a  pit  implies  the  right  of  taking  it 
from  the  sides  of  the  pit,  so  as  to  extend  the  pit  late- 
rally {t).  Upon  this  principle  "  the  whole  of  the  gravel  or 
sand  upon  the  waste  land  of  a  manor  may  he  treated  as 
one  mine,  and  each  gravel  pit  as  if  it  were  a  fresh  pit  in 
the  mine,"  and  the  profits  will  belong  as  income  to  the 
tenant  in  possession  (») .  A  mine  that  has  been  abandoned 
merely  because  it  could  not  at  the  time  be  worked  at  a 
profit  may  still  be  considered  an  open  mine.  But  a  mine 
that  has  been  abandoned  by  the  owner  of  the  inheritance, 
with  the  view  to  some  permanent  advantage  to  the  pro- 
perty, would,  in  general,  be  no  longer  considered  an  open 
mine  («).  And  a  tenant  for  life  would  not  be  entitled  to 
re-open  a  mine  that  had  been  abandoned  before  his  coming 
Winning  ij^to  possession  (y) . — The  expression  "  winning  "  minerals, 
which  is  frequently  used  in  mining  leases  and  licences  to 
denote  the  condition  upon  which  the  mine  is  to  be  treated 
as  open  for  profit  and  for  payment  of  royalty,  is  construed 
to  mean  that  the  mine  is  put  in  a  state  capable  of  con- 
tinuous working  in  the  ordinary  way,  after  completing 
the  preliminary  works  necessary  for  reaching  the  mineral, 
draining  the  mine  and  making  it  practically  workable  (s) . 

{q)    Viner  v.    Vaiighan,    2   Beav.  [ii)  Cowlcij  v.  iFt-ncsUij ,  L.  E.   1 

466.  Eq.  659  ;  35  Beav.  635. 

(r)  L.    Blackburn,    Cmnphell    v.  [x)  SaffotY.  Iici//ot,S2  Beav.  609  ; 

IVardlaw,  L.  E.  8  Ap.  Ca.  647.  33  L.  J.  C.  116. 

(s)  Elias  V.  Snoiodon  Quarry  Co.,  {y)  See  Tii/erY. Van//!ian,  2Bea.Y. 

L.  E.  4  Ap.  Ca.  454  ;  48  L.  J.  C.  466. 

811  ;    Clai'ering  v.    Claming,  2  P.  (s)  Hatherley,    L.   C.    Lncis  t. 

Wms.  388.  Fothcrgill,  L.  R.  6  Oh.  Ill  ;  So];cby 

{f)  Ellis  v.  Bromley  Local  Board,  v.  Elliot,  L.  E.   13  C.  D.  277  ;  7 

46  L.  J.  C.  763.  Ap   Ca.  43. 
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Where  land  is  settled  and  the  tenant  for  life  is  impeach-  Mines  opened 
able  of  waste,  and  therefore  unable  to  work  minerals,  the  (7^^^  ^^  ° 
Coirrt  exercises  a  jiirisdiction  to  order  or  sanction  the  open- 
ing of  mines  and  working  of  minerals  for  the  benefit  of  the 
property  and  of  all  parties  interested ;  in  the  same  manner 
as  with  the  cutting  of  timber.  In  such  cases  the  Court 
win  direct  the  proceeds  to  be  sold  and  invested,  and  the 
annual  income  to  be  paid  to  the  persons  coming  into 
possession  in  succession  under  the  settlement,  including  the 
tenant  for  life.  And  the  fund  will  ultimately  vest  abso- 
lutely in  the  first  person  who  becomes  entitled  under  the 
settlement  to  an  estate  unimpeachable  of  waste,  whether 
for  life  or  in  fee,  which  would  entitle  him  to  take  the 
minerals  for  his  own  use  («) .  The  same  principle  applies  By  trastees 
presumptively  to  the  proceeds  of  leases  of  minerals  granted  of'leasmJ!^'^^ 
by  the  trustees  of  settled  land  under  powers  of  making 
mining  leases.  "  As  between  a  tenant  for  life  and  re- 
mainderman, money  paid  by  a  lessee  as  the  price  of  land 
won  and  carried  away  and  sold  by  the  lessee  in  the  shape 
of  minerals,  stones  or  bricks,  is  always  treated  as  capital 
and  not  as  income,  unless  the  settlor  has  expressed  an 
intention  to  the  contrary  by  making  the  tenant  for  life 
unimpeachable  for  waste,  or  by  some  other  expression ;  or 
unless  at  the  time  of  the  settlement  the  mines  let  were 
open,  in  which  case  an  intention  to  the  contrary  is  inferred, 
if  consistent  with  the  language  of  the  settlement "  (6). 
Where  land  with  "  the  mines  and  minerals  "  was  settled, 
and  power  was  given  to  the  trustees  to  lease  the  minerals, 
it  was  held  that  the  intention  was  shown  that  the  mines 
and  minerals  should  be  part  of  the  profits,  and  that  the 
rents  and  royalties  reserved  were  payable  to  the  tenant  for 
life,  and  did  not  form  capital  (c) .  Under  a  settlement 
which  vested  the  settled  land  in  trustees,  upon  trust  to  pay 

(a)  Ante,  p.  40  ;   Bagot  r.  Bagot,  L.  J.  C.  265  ;    Campbell  v.    Ward- 

32  Beav.  509  ;   33  L.  J.  C.  116.  law,  L.  B.  8  Ap.  Ca.  641. 

(i)  fer  cur.  He  Ridge,  Hellard  v.  (c)  Daly    v.    Beckett,    24    Beav. 

Mood!/,   L.   E.  31   C.  D.  508;  55  114. 
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Mining  lease 
under  Settled 
Land  Act. 


"the  whole  annual  produce  and  rents"  to  a  tenant  for 
life,  it  was  held  that  there  was  no  intention  shown  to 
include  the  rents  of  mines  leased  by  the  trustees  subse- 
quently to  the  settlement  under  statutory  powers,  which 
must  therefore  be  treated  as  capital  of  which  the  tenant  for 
life  could  only  claim  the  interest  (d). 

Under  the  Settled  Land  Act,  1882,  s.  6,  a  tenant  for 
life  of  settled  land,  within  the  definitions  of  the  Act,  may 
grant  a  mining  lease  for  a  term  not  exceeding  sixty  years  ; 
and  by  sect.  2a"  miniag  lease  "  includes  "  a  grant  or 
licence  for  any  mining  purposes."  By  sect.  7  the  lease 
must  reserve  the  best  rent  that  can  reasonably  be  obtaiued ; 
and  by  sect.  9  the  rent  may  be  made  ascertainable  ac- 
cording to  the  acreage  worked  or  according  to  the  quanti- 
ties of  any  mineral  gotten.  By  sect.  11,  "  Under  a  mining 
lease,  whether  the  mines  or  minerals  leased  are  already 
opened  or  ia  work  or  not,  unless  a  contrary  intention  is 
expressed  in  the  settlement,  there  shaU.  be  from  time  to 
time  set  aside,  as  capital  money  arising  .under  this  Act, 
part  of  the  rent  as  follows,  namely,  where  the  tenant  for 
life  is  impeachable  for  waste  in  respect  of  miuerals,  three- 
fourth  parts  of  the  rent,  and  otherwise  one-fourth  part 
thereof,  and  in  every  such  case  the  residue  shall  go  as  rents 
and  profits." — A  tenant  for  life  of  the  proceeds  to  arise 
from  the  sale  of  settled  land  under  a  trust  for  conversion  in 
the  settlement,  was  held  to  be  in-  the  position,  in  relation  to 
the  land  before  sale,  of  a  tenant  "  impeachable  for  waste  m 
respect  of  minerals,"  within  this  section,  and  therefore 
entitled  to  take  only  one-fourth  of  the  rent  of  a  newly- 
opened  mine  as  current  rents  and  profits  (e) . 


Minerals  in 
copyholds. 


By  the  general  custom  of  copyhold  tenure  the  lord  of 
the  manor  retains  the  minerals,  not  by  a  partition  of  the 
tenement,  but  as  freeholder  of  the  whole  tenement,  including 


(d)  Campbell  v.  Wardlnw,  L.  E. 
!  Ap.  Ca.  641. 


{e)  He  Ridge,  L.  R.  31  C.  D.  508  ; 
55  L.  J.  C.  265. 
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the  minerals,  the  copyhold  tenant  having  the  possession 
only.  But  the  possession  of  the  copyholder  extends  over 
the  -whole  tenement  and  all  that  it  contains  ahove  and 
below  the  surface,  including  the  minerals.  The  estate  of 
the  cop3'holder,  as  tenant  at  mU  secured  by  the  custom, 
does  not  entitle  him  to  commit  waste  by  taking  minerals, 
or  any  part  of  the  soil  itself.  On  the  other  hand,  the  lord, 
without  a  special  custom,  has  no  right  of  entering  upon 
the  possession  of  the  tenant  to  take  the  minerals  or  any 
part  of  the  soil,  although  the  freehold  title  remains  in 
him  (/). — Accordingly,  stones  lying  upon  the  surface  of  a 
copyhold  tenement  presumptively  belong  to  the  lord ;  and 
the  copyholder,  though  entitled  to  the  possession,  is  not 
entitled  to  appropriate  and  dispose  of  them  to  his  own 
profit  {g). — If  the  lord  wrongfully  enter  and  take  any  part 
of  the  soil  or  minerals,  the  copyholder  in  fee  who  has  the 
absolute  title  to  the  possession  and  to  prevent  their  removal, 
becomes  entitled  to  recover  the  full  value  of  the  soil  or 
minerals  taken,  less  the  cost  and  fair  profit  of  the  work- 
ing (/«). 

By  special  custom  of  a  manor  the  copyhold  tenants  may  Special 
have  the  right,  absolute  or  qualified,  of  getting  and  taking 
away  for  their  own  property  the  minerals  under  their 
respective  tenements ;  as  they  may  have  by  special  custom 
the  right  of  cutting  the  timber  growing  upon  their  tene- 
ments. The  custom  may  extend  to  certain  kinds  of 
minerals  only,  as  coal,  sand,  clay,  gravel,  brick-earth,  or 
any  other  mineral  («').  So  by  special  custom  of  a  manor 
the  lord  may  have  the  right  of  entering  upon  the  possession 


(/)  Lewis  V.  Braithwaite,  2  B.  &  (A)  Att.-Gcn.  v.  Tomlinc,  L.  E. 

Ad.  437  ;  Keijse  v.  Foitell,  2  E.  &  5  C.  D.  750  ;  46  L.  J.  C.  654. 
B.  132  ;  Bowsers.  Maclean,  2  D.  "E.  (i)  Salishm-y^.  Gladstone,  9  H.  L. 

&  J.  420  ;  30  L.  J.  0.273;  Jessel,  C.  692  ;  34  L.  J.  C.  P.  222 ;  Sanmer 

M.  K.  Eanlley  v.  Granville,  L.   K.  v.   Chance,  4   D.   J.  &  S.  626 ;  34 

3  C.  D.  832 ;  45  L.  J.  0.  672.  L.   J.    C.    413  ;    Fortland  t.  Bill, 

[cj)  DeardenY.  Evans,  5  M.  &  W.  L.  K.  2  Eq.  765  ;  35  L.  J.  C.  439  ; 

11.     See   Tucker  v.  Linger,  L.  E.  Att.-Gen.y.  MylchreestjJj.B..  i  Ap. 

21  C.  r».  18  ;  61  L.  J.  C.  713,  cited  Ca.  307. 
post,  p.  68. 
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of  the  tenant  to' work  the  minerals  (/.;).  The  custom  may 
be  for  the  lord  to  take  one  kind  of  mineral  and  the  tenants 
another  (^).  The  onus  of  proving  the  special  custom  lies 
upon  the  party  claiming  the  benefit  of  it  (m). 

As  between  the  lord  and  the  freeholders  of  a  manor  the 
property  in  the  minerals  depends  upon  the  terms  of  the 
grant.  "Where  the  original  grant  does  not  appear,  as  is 
generally  the  case,  the  presumption  is  that  the  minerals 
form  part  of  the  freehold  and  pass  with  the  freehold  tene- 
ment. But  they  may  have  been  separated  and  reserved  to 
the  lord  ;  and  a  partition  of  this  kind  throughout  a  manor 
may  be  proved  by  evidence  of  the  practice  of  the  lord  to 
work  minerals  from  time  to  time  under  land  of  freeholders 
within  the  boundaries  of  the  manor  (») . 

The  minerals  in  the  uninclosed  wastes  of  the  manor, 
which  are  not  in  the  occupation  of  tenants,  belong  to  the 
lord  in  immediate  possession  ;  and  he  may  therefore  work 
them  in  right  of  his  ownership  of  the  soil,  subject  to  rights 
of  common  or  other  customary  or  acquu'ed  rights  of  tenants 
of  the  manor  over  the  surface,  if  any  such  rights  can  be 
proved  to  exist.  The  lord  has  the  right  to  every  use  and 
proilt  to  be  derived  from  the  wastes,  the  taking  of  which 
is  not  inconsistent  with  the  rights  of  commoners  or  others ; 
and  the  burden  of  proof  lies  upon  those  who  complain  that 
in  exercising  his  rights  of  ownership,  he  interferes  with 
their  rights  (o) . — Upon  inclosure  of  wastes  under  Inclosure 
Acts,  it  is  a  frequent  practice  to  sever  the  minerals  from 
the  surface  rights,  by  reserving  them  to  the  lord,  and 
allotting  the  surface  in  separate  freehold  tenements  (jij). 
Under  such  inclosures  the  reservation  to  the  lord  is  in 
general  to  be  construed  with  reference  to  his  former  abso- 


{k)  Eardley  v.  ffranville,  L.  R.  3 
C.  D.  826;  4.5  L.  J.  C.  669. 

[l)   Curtis  V.  Ilaind,  10  East,  273. 

(/«)  Toriland  v.  HiU^  sujjra. 

[?i)  Barnes  v.  Mairson,  1  M.  &  S. 
77  ;  see  Taylor  v.  Parnj,  1  M.  & 
G.  604. 


(o)  Sail  V.  JByran,  L.  E.  4  C.  D. 
667;  46  L.  J.  C.  297. 

[p)  Prettij  V.  Solly,  26  Bear. 
606  ;  Duke  of  Bucchuch  v.  TTahc- 
feld,  L.  E.  i  H.  L.  377 ;  39  L.  J. 
C.  441. 
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lute  title  to  the  soil  and  to  everything  constituting  the 
soil ;  it  is  therefore  held  to  include  every  part  of  the  soil 
that  can  be  worked  consistently  with  the  surface  rights  of 
the  allottees  (q).  And  where  an  Inclosure  Act  reserved 
all  mines  and  minerals  to  the  lord  as  fully  as  before  the 
Act,  with  a  special  provision  for  restoriag  the  surface  after 
getting  the  minerals,  it  was  held  to  reserve  building  stone 
got  by  quarrying  from  the  surface  (r). 

With  respect  to  minerals  lying  under  or  near  railways.  Minerals 
it  is  provided  by  the  Eailways  Clauses  Act,  8  Yict.  c.  20,  ™yt ''^'^" 
s.  77,  that  the  railway  company  shall  not  be  entitled  to 
any  mines  or  minerals  under  any  land  purchased  by  them, 
except  only  such  parts  thereof  as  shall  be  necessary  to 
be  carried  away  or  used  in  the  construction  of  the  works ; 
unless  the  same  shall  have  been  expressly  purchased  and 
conveyed.  By  s.  78  if  the  owner,  lessee,  or  occupier  of  any 
mines  or  minerals  lying  under  or  near  the  railway  be 
desirous  of  working  the  same,  he  shall  give  to  the  company 
notice  in  writing  of  his  intention  to  do  so  thirty  days 
before  the  commencement  of  working,  and  if  the  company 
be  willing  to  make  compensation,  he  shall  not  work  or  get 
the  same  (s).  By  s.  79  if  the  company  be  not  willing  to 
treat  for  the  payment  of  such  compensation,  the  owner 
may  work  the  mines  in  the  proper  and  usual  manner  in 
the  district.  And  in  the  latter  event  he  will  not  be  liable 
for  any  damage  done  to  the  railway  from  the  proper 
workiag  of  the  mines  according  to  the  Act  {t).  Under 
these  sections  the  vendor  of  the  land  purchased  by  the 
railway  company  retains  only  the  right  to  get  the  minerals, 

(q)  Rosse  v.  Wainman,  14  M.   &  133;  Dixon  v.  Caledonian  Ey.,'L.'R. 

W.  859  ;  Hext  v.  Gill,  L.  K.  7  Ch.  5  Ap.  Ca.  820  ;  Errington  v.  Metrop. 

699  ;  41  L.  J.  C.  763.  Bistr.  By.,  L.  R.  19  C.  D.  559  ;  51 
(r)  Itosse  v.  Wainman,  supra.  L.  J.  C.  305.  Brett,  M.  E.  Fount- 
is)  Midland St/.v.Mobinson,!!.^.  ney\.  Clayton,  L.  R.   11  Q.  B.  D. 

37  C.  D.  386  ;  57  L.  J.  0.  441.  835  ;  52  L.  J.  Q.  B.  568.    See  Be 

(t)  Great  Western  By.  v.  Bennett,  Solliday  and  Wakefield,    L.  R.   20 

L.  R.  2  H.  L.  27  ;  36  L.  J.  Q.  B.  Q.  B.  D.  699. 
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without  any  estate  or  interest  in  the  land  itself  containing 
them ;  the  space  oooupied  by  the  minerals  belongs  to  the 
company  (m)  . — The  mines  and  minerals  reserved  by  the 
above  Act  to  the  vendor  of  the  land  includes  surface 
minerals  that  may  be  got  by  open  workings  as  well  as  the 
minerals  got  by  underground  working ;  the  section  77 
excepting  only  such  parts  thereof  as  are  necessary  to  be 
dug  and  carried  away  in  the  construction  of  the  works. 
Consequently  the  vendor  may  proceed  to  work  a  bed  of 
brick,  fire-clay,  slate  or  stone  upon  which  the  railway 
is  made,  unless  the  company  are  willing  to  make  compen- 
sation for  it  («). — Sect.  80  enables  the  owner  of  minerals, 
to  which  the  access  is  cut  off  by  a  railway  company  having 
purchased  the  minerals  lying  under  their  line,  to  work  the 
minerals  by  tunnelling  under  the  railway.  And  sect.  81 
provides  that  the  company  shall  compensate  the  owner  of 
the  minerals  for  all  such  additional  expenses  and  losses  as 
shall  be  incurred  by  him  by  reason  of  the  severance  of  the 
minerals,  or  of  their  being  worked  in  such  a  manner  as  not 
to  injure  the  railway,  and  for  any  mixierals  which  cannot 
be  obtained  by  reason  of  the  railway  («/) . 

Minerals  underlying  land  purchased  by  a  railway  com- 
pany which  are  not  required  for  the  support  of  the  surface 
or  other  purposes  of  the  railway,  are  not  within  the  des- 
cription of  "  superfluous  land"  in  the  Lands  Clauses  Act, 
8  &  9  Vict.  c.  18,  s.  127,  which  requires  the  company  to 
sell  all  such  superfluous  land  within  ten  years  of  the  com- 
pletion of  the  works,  and  in  default  of  sale  vests  such 
land  in  the  owners  of  the  lands  adjoining  thereto.  The 
superfluous  land  intended  by  the  Act  is  such  portion  of 
the  land  purchased  as  is  superfluous,  having  regard  to  the 


(«)  Jessel,  M.  R.  MeMeirop.  Distr. 
Sy.  and  Cosh,  L.  R.  13  C.  D.  6U. 

{x)  Midland  Ry.  v.  Ilaunohwood 
Brick  Co.  L.  R.  20  C.  D.  552  ;  51  L. 
J.  0.  778  ;  Midland  Ry.  v.  Miles,  65 
L.  J.  C.  7i5  ;  L.  R.  33  C.  D.  632  ; 
Midland  Ry.  v.  Robinson,  L.  R.  37 
0.  D.  386 ;   57  L.  J.  C.  441.     See 


Glasgow  v.  Farie,  "Weekly  Notes, 
1888,  p.  192. 

{y)  Whitehouse  v.  TTolverhampton 
Ry.  L.  R.  5  Ex.  6  ;  39  L.  J.  Ex.  1  ; 
Midland  Ry.  v.  Miles,  L.R.  30  CD. 
634  ;  55  L.  J".  C.  251,  745  ;  Mid- 
land  Ry.  v.  Miles,  L.  R.  33  C.  D. 
632  ;  65  L.  J.  C.  745. 
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use  of  the  surface ;  it  is  to  be  separated  by  a  vertical 
section  of  the  land,  and  does  not  apply  to  the  portion  that 
may  be  separated  by  a  horizontal  section,  either  below  the 
line  of  railway  as  in  the  case  of  mines  and  minerals,  or 
above  the  line,  where  it  is  carried  below  the  surface  in  a 
tunnel  (2). — Land  that  has  been  taken  compulsorily  without 
the  minerals  and  afterwards  sold  as  superfluous  land  carries 
with  it  no  further  rights,  in  regard  to  the  minerals  and 
the  mode  of  working  them,  than  the  railway  company 
had ;  consequently,  as  the  owner  of  the  minerals  would 
not  have  been  liable  to  the  railway  company  for  damage 
to  the  surface  caused  in  the  usual  and  proper  working  of 
the  minerals,  so  he  will  not  be  liable  for  such  damage  to  a 
purchaser  of  the  superfluous  land  from  the  company  («) . 

The  general  term  "  minerals  "  includes  "  every  substance  Construction 
which  can  be  got  from  underneath  the  surface  of  the  earth  °  n^™rala"  • 
for  the  purpose  of  profit,  unless  there  is  something  in  the 
context  or  in  the  nature  of  the  transaction  to  induce  the 
Court  to  give  it  a  more  limited  meaning"  (b).  Accord- 
ingly, a  reservation  of  "  minerals  "  from  a  grant  of  land, 
includes  "  everything  except  the  mere  surface,  which  is 
useful  for  any  purpose  whatever,"  as  gravel,  sand,  fire- 
clay or  the  like ;  also  every  species  of  stone,  as  marble, 
limestone,  ironstone,  freestone  (c) .  Clay  used  for  puddling 
or  for  brick  making  is  a  mineral  within  the  Railways 
Clauses  Act,  lb'45,  s.  77,  which  reserves  the  minerals  to 
the  vendor,  upon  a  purchase  of  land  by  a  railway  company 
under  their  compulsory  powers  (d) .     China  clay  under  a 

(z)  Se  Metrop.  Disir.  Ry.  v.  Cosh,  (c)  Eomilly,  M.  R.  Midland  Sy. 

L.  R.  13  C.  D.  607  ;    49  L.  J.  C.  v.    Checkley,   L.   R.   4  Eq.   25 ;  36 

277.     See  Cairns,  L.  C.  Hooper  v.  L.  J.  C.  380  ;  Sell  v.  Wilson,  L.  R. 

Bourne,  L.  R.  5  Ap.  Ca.  1 ;  49  L.  J.  1  Ch.  303  ;  35  L.  J.  C.  337  ;  Sosse 

Q.   B.  370  ;   Rosenberg  v.  Coolc,   51  '  v.   Trainman,  14  M.  &  W.  859 ;  2 

L   J.  Q.  B.  170.  Ex.  800;  Micklet/iwaitT.  Winter,  6 

[a)  Fountney  v.  Clayton,  L.  R.  11  Ex.  644  ;  20  L.  J.  Ex.  313. 

Q   B   D    820  ;  52  L.  J.  C.  566.  (d)  Loosemore    v.    Tiverton   Ry., 

W)  MeUieh,  L.  J.  Sext  v.  QUI,  L.   R.  22  C.  D.  25;  51  L.  J.  C. 

L.  R.  7  Ch.  712  ;  41  L.  J.  C.  763  ;  570  ;  Midland  Ry.  Co.  v .  Baimchwood 

Fit  J   A.-G.  V.  Tomline,  L.  R.  5  Brick  Co.,  L.  R.  20  C.  D.  562;  51 

c.  d.  762  ;  46  l.  j.  c.  654.  l.  j.  c.  778. 
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copyhold  tenement  is  included  in  the  minerals  to  which 
the  lord  of  the  manor  is  entitled ;  his  claim  extending  to 
minerals  in  the  most  general  sense  of  the  word.  "  There 
is  nothing  to  be  got  out  of  the  soil  and  sold  for  a  profit 
which  the  copyhold  tenant,  in  the  absence  of  some  special 
custom,  is  entitled  to  get  without  the  permission  of  the 
lord;  the  property  of  it  is  in  the  lord,  although,- in  the 
absence  of  special  custom,  the  lord  cannot  get  it  without 
the  licence  of  the  tenant"  (e).  So,  beds  of  coprolites 
belong  to  the  lord(/).  Flints  turned  up  in  ploughing 
are  minerals  which  prima  facie  belong  to  the  landlord ; 
but  by  local  agricultural  custom  the  tenant  may  be  en- 
titled to  pick  them  off  the  land  and  sell  them  (g). 
"mines"  and  The  term  "mine"  is  used  in  the  primary  meaning  for 
quarnes.  ^^  underground  working  without  removing  the  surface,  in 
distinction  to  an  open  working  or  "  quarry ;"  the  mean- 
ing being  determined  by  the  context  and  the  circum- 
stances in  which  the  term  is  used  (A) .  It  is  also  used 
for  the  stratum  or  vein  of  mineral  worked.  By  a  grant  of 
"  mines "  or  "  mines  of  lead,"  the  soil  itself  prima  facie 
passes,  and  not  merely  the  right  of  digging  in  the  soil  and 
taking  minerals  («').  A  grant  of  "  coals  "  or  "  coal  mines  " 
carries  with  it  the  strata  of  coal,  but  not  the  intermediate 
strata  of  different  minerals ;  except  that  the  grantee  may 
remove  so  much  of  the  adjacent  strata  as  is  necessary  for 
working  the  strata  granted,  and  he  may  dispose  of  the 
material  so  removed  for  his  own  use  and  profit.  So,  the 
spoil  banks  made  in  the  proper  working  of  a  mine  become 
appurtenants  of  the  mine  and  pass  with  it,  as  also  the 
shafts  of  the  mine  (A).     A  lease  of  "  workable  coal  seams  " 

(«)  Sext  y.  Gill,   L.   R.   7   Ch.  rick,   37  L.   J.   C.   128;  Jones   t. 

712;  41  L.  J.  C.  763.  Cwmorthen  Slate  Co.,  L.  K.  i  Ex. 

(/)  A.-G.  T.   Tomline,  L.  R.  5  D.  97;  5  ib.  93;  49  L.  J.  Ex.  110. 

C.  D.  750  ;  46  L.  J.  C.  654.  (i)  Co.  Lit.  6 a;  Shepp.  Touohst. 

(g)  Tucker  v.  Linger,  L.   R.   21  96. 

C.  D.  18  ;  51  L.  J.  0.  713.  ik)  Ramsay    t.    Blair,    L.    R.    1 

(A)  Turner,  L.  J.  Belly.  Wilson,  Ap.  Ga.  704;  Soiinsonv.  Milne,  53 

L.  R.  1  Ch.  308 ;  35  L.  J.  C.  340  ;  L.  J.  C.  1074. 
Kindersley,  V.-C.  Cleveland  v.  Meg- 
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was  construed  to  mean  such  coal  seams  as  were,  workable 
at  a  profit,  and  therefore  to  include  sucli  seams  of  coal  as 
containing  ironstone  would  produce  a  profit  by  being 
worked  together  with  the  ironstone  (/) . 

The  words  "  miaes  and  minerals  "  as  commonly  used  Mines  and 
in  combiuation  in  a  grant  or  reservation,  are  not  to  be  ^^^^^ 
construed  as  restricting  the  meaning  to  such  materials 
only  as  can  be  got  by  the  process  of  mining  strictly  so 
called ;  they  ^^rima  facie  include  minerals  in  the  general 
meaniag  of  the  term,  together  with  the  right  of  working 
them  in  the  manner  proper  to  each  kind  [m).  A  re- 
seryation  in  a  Canal  Act  to  the  landowners  of  "  aU  mines 
and  minerals  within  or  under  the  land"  was  construed  to 
include  every  species  of  mineral  within  the  land  whether 
got  by  underground  or  by  surface  working  («) .  But  a  grant 
of  land  with  a  reservation  of  "  mines  and  minerals  tcithin 
and  under  the  land"  was  construed  strictly  as  referring 
to  underground  workings  only,  and  not  permitting  the 
quarrying  of  freestone  from  the  surface  (o).  A  partition  of 
land,  excepting  the  "  mines  and  minerals  "  and  providing 
that  they  should  continue  to  be  held  in  common,  was 
construed  as  excepting  from  partition  only  such  minerals 
as  could  be  got  by  mining  in  the  sense  of  underground 
working ;  and  that  the  surface  minerals  got  by  quarrying, 
such  as  limestone,  passed  in  severalty  under  the  partition ; 
otherwise  there  would  remain  nothing  unexcepted  for  the 
partition  to  operate  upon  {p).  A  buUding  lease  excepting 
the  minerals,  and  containing  express  conditions  for 
building,  impliedly  carries  with  it  the  right  to  dig  and 
remove  so  much  of  the  surface  minerals  as  is  necessary  to 
make  the  foundations  of  the  buildings,  and  the  lessee  may 
dispose  of  the  material  so  removed ;  but  it  gives  no  right 

(l\  Can-  T.  Benson,  L.  R.  3  Ch.  4  Eq.  25 ;  36  L.  J.  C.  380. 
524  '  (t>)  Bell  V.   Wilson,  L.  E.  1  Ch. 

(m)  Hellish,  L.  J.  Bext  v.  Gill,  303 ;  35  L.  J.  C.  337. 
L  E  7  Ch   712 ;  41  L.  J.  C.  761.  [p)  DarviU   v.   Soper,   3  Drew. 

\n)  Midland  By.  v.  Checldey,  L.  R.  294  ;  24  L.  J.  C.  779. 
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to  dig  or  moYe  tlie  surface  for  the  purpose  of  improving  it 
as  a  building  site,  or  for  the  purpose  of  brick  making  (q). 
—In  the  EaHways  Clauses  Act  above  referred  to,  the 
"  miaes "  excepted  out  of  a  conveyance  of  land  to  a 
railway  company  iaolude  minerals  of  all  kinds  whether 
forming  part  of  the  surface  or  lying  underground,  and 
carry  the  right  of  working  in  the  usual  way,  whether 
by  mining  or  by  open  workings  (r).  In  the  Settled  Land 
Act,  1882,  45  &  46  Yict.  c.  38,  s.  2,  (10,  iv),  mines  and 
minerals  are  defined  to  mean  "mines  and  minerals 
whether  already  opened  or  in  work  or  not,  and  include  all 
minerals  and  substances  in,  on,  or  under  the  land, 
obtainable  by  underground  or  by  surface  working."  In 
the  Quarry  Fencing  Act,  1887,  50  &  51  Vict.  c.  19,  s.  4, 
"  The  term  '  quarry'  includes  every  pit  or  opening  made 
for  the  pui'pose  of  getting  stone,  slate,  hme,  chalk,  clay, 
gravel,  or  sand,  but  not  any  natural  opening." 

Eoyal mines  By  the  common  law  "all  mines  of  gold  and  silver 
sil-fer.  ^^  within  the  realm,  whether  they  be  in  the  lands  of  the 
Queen  or  of  subjects,  belong  to  the  Queen  by  prerogative, 
with  liberty  to,  dig  and  carry  away  the  ores  thereof,  and 
•with  other  such  incidents  as  are  necessary  to  be  used  for 
the  getting  of  the  ore."  Also  if  gold  or  silver  be  in  ores 
or  mines  of  copper,  tin,  lead,  or  other  base  metal  in  the 
soil  of  subjects,  "  as  well  the  base  metal  as  the  gold  and 
silver  in  it  belongs  by  prerogative  to  the  Crown ;  with 
liberty  to  dig  for  it  and  to  carry  it  away ;  and  in  such 
case  it  shall  be  called  a  mine  royal."  "  And  this  is  the 
reason  that  the  law  doth  give  to  the  King  mines  of  gold 
and  silver,  thereof  to  inake  money"  (s).  The  statutes 
1  Wm.  &  M.  St.  1,  c.  30,  and  5  Wm.'  &  M.  c.  6,  amended 
by  55  Geo.  III.  c.  134,  enacted  that  no  mine  of  copper, 

((?)  HoUnson  v.  Milne,  53  L.  J.  C.  (.?)   Cusc  of  Mines,   Queen  v.  JSarl 

1072.  Northumberland,    Plowden,    336;  2 

()■)  See  aMili!,  p.  66  (.(■).  Co.  Inst.  577;  Rogers  v.  Hrenton, 

10  Q.  B.  48. 
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tin,  iron,  or  lead  shall  be  adjudged  a  royal  mine,  althoxigh 

gold  or  silver  maybe  extracted  out  of  the  same  in  any 

quantities ;  provided  that  the  King  may  have  the  ore  of 

such  mines,  paying  for  the  same  at  a  rate  therein  stated. 

The  prerogative  of  royal  miaes  gives  no  power  to  enter 

into  the  land  of  a  subject  to  search  for  them,  or  to  grant 

licence   to   any   person   to   do    so  ;    but   when   they   are 

once  -opened,  the   Crown   can  restrain  the   owner  from 

working  them,  and  can  either  work  them  itself,  or  grant  a 

licence  for  others  to  work  them  (t).     "A  mine  royal  may  Grants- of 

by  the  grant  of  the  King  be  severed  from  the  Crown,  and  ^^^^  mmes. 

be  granted  to  another,  by  apt  and  precise  words."     A 

grant  by  the  Crown  of  "  land  "  or  of  "  mines  "  is  construed 

strictly,  as  exclusive  of  royal  mines,  unless  there  be  precise 

words  to  express  them.     But  a  grant  by  the  Crown  of  all 

mines  in  certain  land  will  pass  royal  mines,  i£  there  be  no 

other  miaes  of  the  Crown  in  the  land  to  which  the  grant 

can  apply,  otherwise  the  grant  would  be  void  of  effect  (««) . 

"  Treasure  trove  is  when  any  gold  or  silver,  in  coin,  Treasure 
plate  or  bullion,  hath  been  of  ancient  time  hidden,  '^°^®' 
whereof  no  person  can  prove  any  property;  wheresoever 
it  be  found,  it  doth  belong  to  the  King,  or  to  some  lord  or 
other  by  the  King's  grant,  or  prescription."  "  Whether 
it  be  of  ancient  time  hidden  in  the  ground,  or  in  the  roof, 
or  walls,  or  other  part  of  a  castle,  house,  building,  ruins,  or 
elsewhere,  so  as  the  owner  cannot  be  known."  If  it  be  of 
any  other  metal  than  gold  or  silver,  it  is  no  treasure  and 
belongs  not  to  the  King  (x).  A  chattel,  not  being 
treasm'e,  found  in  the  soil,  whereof  no  person  can  prove 
any  -pTO^eTij,  prima  facie  belongs  to  the  owner  of  the  soil; 
as  an  ancient  boat  found  in  excavating  beneath  the  surface. 
And  a  lease  of  the  land  for  building  with  the  right  of 
excavating  and  removing  the  soil  for  the  foundations  of 

(t)  Hardwieke,  L.  C.  Zyddal  v.  L.  R.   2  Ap.  Ca.   163 ;  46  L.   J. 

Weston,  2  Atk.  20.  P-  C.  18. 

(m)  Case  of  Mines,-  Plowden,  336,  (.r)  3  Co.  Inst.  132 ;   1   Blaokst. 

337  ;    Woolley  v.  A.-G.  of  Victoriu,  Com.  195. 
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the  buildings,  was  held  not  to  pass  the  property  ia  such  a 
chattel  to  the  lessee,  who  found  it  in  the  course  of  excava- 
tion ;  there  being  no  intention  in  the  lease  to  pass  it  with 
the  soil(y).  Chattels,  not  being  treasure,  found  on  the 
surface  or  elsewhere  than  in  the  soil,  whereof  no  property- 
can  be  proved,  belong  primA  facie  to  the  finder  in  right  of 
his  possession  {%) ;  except  that  wreck  or  chattels  cast  upon 
land  by  the  sea,  whereof  no  owner  can  be  found,  belong  to 
the  Crown  by  prerogative,  or  in  some  oases  to  the  lord 
of  a  manor  as  grantee,  express  or  prescriptive,  of  the 
Crown  (ffi). 
Prerogative  of  There  is  also  a  prerogative  in  the  Crown  to  dig  and  take 
saltpetre  wherever  found,  to  make  gunpowder,  which  is  a 
branch  of  the  general  prerogative  for  the  defence  of  the 
realm.  It  differs  from  the  prerogative  of  gold  and  silver 
in  not  attributing  to  the  Crown  any  assignable  property  in 
the  mineral,  but  only  the  right  of  taking  it  for  a  definite 
purpose  (b). 
Public  rights  In  some  districts  there  are  public  rights  of  mining 
custom™^  ^  founded  upon  custom;  as  the  custom  of  tin  bounding 
prevailing  in  Cornwall,  and  the  customs  prevailing  in  the 
Forest  of  Dean,  and  in  the  district  of  the  Peak  in  Derby- 
shire. There  customary  rights  are  now  for  the  most  part 
regulated  by  statutes  (c). 

(y)  Elwes  v.  Brigg  Gas  Co.,  L.  R.  («)  2  Co.  Inst.  166  ;  post,  p.  172. 

33  C.  D.  562  ;  55  L.  J.  C.  734.  (h)  Caseof  Prerogative  of  Saltpetre, 

(z)  Armory  r.DelainiriejStTange,  12  Co.  13. 

505;   1    Smith's  L.   C. ;  Merrg  v.  (e)  See  post,  -p.  663. 
Green,  7  M.  &  W.  623. 
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CHAPTEE  YI. 
GAME  AND  WILD  ANIMALS. 

Property  in  game  and  wild  animals — trespass  in  pursuit  of  game. 
Game  laws — penalties   on  trespasser — on    occupier — game    defined — 

noxious  animals — tame  animals. 
Eiglit   to   game   as   separate  property — contracts  relating  to   taking 

game — Ground  Game  Act — licence  to  sport. 
Construction  of  grants  and  leases  as  to  the  game — inclosure  awards. 
Hating  of  game  as  a  separate  tenement. 
Forests — forest    law — charter    of   the  forest — chase— park— warren — 

grant  of  manor  with  warren. 

Land  carries  with  it,  as  an  incident  of  possession,  the  Property  in 
right  of  capturing  the  game  and  other  wild  animals  found  ^^^  .  , 
upon  it ;  but  there  is  no  property  in  such  animals  until 
reduced  into  possession.  "  When  it  is  said  by  writers  in 
the  common  law,  that  there  is  a  qualified  or  special  right 
of  property  in  game,  that  is,  in  animals /erae  naturm  which 
are  fit  for  the  food  of  man,  the  word  '  property '  can  mean 
no  more  than  the  exclusive  right  to  catch  and  appropriate 
such  animals,  which  is  called  by  the  law  a  reduction  of 
them  into  possession.  This  right  is  said  in  law  to  exist 
ratione  soli  or  ratione  piivilegii.  Property  ratione  soli  is  the 
common  law  right  which  every  owner  of  land  has  to  take 
all  such  animals /?rflB  naturm  as  may  from  time  to  time  be 
found  on  his  land ;  and  as  soon  as  this  right  is  exercised 
the  animal  so  caught  becomes  the  absolute  property  of  the 
owner  of  the  soil.  Property  ratione  privilegii  is  the  right 
which  by  a  peculiar  franchise  anciently  granted  by  the 
Crown,  by  virtue  of  prerogative,  one  man  may  have  of 
taking  animals /eras  naturce  on  the  land  of  another ;  and  in 
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like  manner  the  game  when  taken  hy  virtue  of  the  privi- 
lege hecomes  the  ahsolute  property  of  the  owner  of  the 
franchise"  («). 
Trespass  in  If  a  person  find  game  upon  his  own  land  and  pursue  and 

game.  take  it  upon  the  land  of  another,  it  becomes  his  property, 

by  reason  of  his  original  right  of  cajDture  ;  the  pursuit  and 
capture  of  the  wild  animal  being  considered  as  one  con- 
tinuous act ;  but  the  entry  upon  the  land  of  another,  with- 
out his  leave,  is  a  trespass,  which  is  not  justified  by  the 
pursuit  of  the  game  (b).  If  the  game  be  both  found  and 
taken  by  a  trespasser  upon  the  land  of  another  person,  it 
becomes  the  property  of  the  owner  of  the  land,  ratione 
soli, — as  if  it  had  been  taken  by  himself  or  by  his  autho- 
rity (c) .  And  so,  it  seems,  if  game  be  found  by  a  tres- 
passer on  the  land  of  one  person,  and  taken  by  him  on  the 
land  of  another  person,  it  becomes  the  property  of  the 
person  on  whose  land  it  was  found,  ratione  soli  (fl).  Simi- 
larly if  a  trespasser  started  game  in  ai  franchise  of  forest  or 
warren  and  pursued  and  took  it  beyond  the  boundaries  of 
the  franchise,  the  privilege  followed  the  game,  and  it 
became  the  property  of  the  owner  of  the  franchise  (e) . 
"Where  a  person  hunting  with  hounds  ia  the  usual 
manner  over  the  lands  of  others  found  a  hare  on  the  land 

(«)  Westbury,    L.    C.  Blades  t.       Eaym.  260  ;  adopted  in  2  Blackst. 
34    L.   J.    C.    P.    288;   U       419.     But  as  to  the  second  of  tiie 


H.  L.  C.  621.  above  propositions  "  it  would  ap- 

(S)  Manwood,   Forest  Law,  pp.  pear  to  be  more  in  accordance  with 

387,    392,    citing    Year    Book,    12  principle  to  hold,  that  if  the  tres- 

H.  8,  10 ;  Kent/on  \.  Hart,  6  B.  &  passer  deprived  the   owner  of  the 

S.  249  ;  34  L.  J.  M.  87.  land  where  the  game  was  started 

(c)  Blades  v.  Siggs,  supra;  Lons-  of  his  right  to  claim  the  property, 

dale  v.  Eigg,  1  H.  &  N.  923 ;  26  by  unlawfully  killing    it   on  the 

L.  J.  Ex.  196.    ■  land  of  another  to  which  he  had 

{d)   "If   A.  start  a  hare  in  the  driven  it,  he   converted  it  into  a 

ground  of  B.,  and  hunt  and  kill  it  subject  of  property  for  that  owner 

there,   the  property  continues   all  and  not  for  himself ;  the  first  pro- 

the  while  in  B. ;  but  if  A.  start  a  position  with  respect  to  game  started 

hare  in  the  ground  of  B.,  and  hunt  and  killed  on  the  land  of  the  same 

it  into  the  ground  of  C,  and  kill  it  owner  is  free  from  all  difficulty." 

there,    the  property  is  in  A.  the  L.    Chelmsford,    Blades  v.   Miggs, 
hunter :    but   A.   is    liable    to    an 


action  of  trespass  for  hunting  in  W  Holt,  0.  J.  Sutton  v.  Moody, 

the  grounds  as  well  of  B.  as  of  C."       1   L.   Kaym.    250;  L.   "Westbury, 
Holt,  C.  J.  Sutton  V.  Moody,  1  L.       L.  C.  Blades  v.  Siggs,  siijira. 
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of  one' person,  and  killed  it  upon  the  land  of  another,  who 
claimed  the  dead  hare,  it  was  held  to  be  the  property  of  the 
hunter  ;  who  may  he  taken  to  have  had  the  licence  of  the 
owner  of  the  land  where  he  found  the  hare,  according  to 
the  usual  custom  of  hunting  ;  he  would  therefore  have  the 
rights  of  the  owner  in  claiming  the  hare(/).  For  the 
sport  of  huntiag,  as  usually  pursued,  can  he  justified  only 
upon  the  ground  of  the  consent,  either  expressly  given  or 
tacitly  assumed,  of  all  the  occupiers  of  the  land  hunted 
OYer{g). 

By  the  common  law  there  is  no  property  in  game  until  Game  laws, 
it  is  taken  and  reduced  into  possession ;  and  therefore  the 
•wrongful  taking  of  game  hy  a  trespasser  cannot  be  dealt- 
with  as  larceny  or  stealing  of  goods  (A) .  The  only  remedy 
for  the  landowner  at  common  law  is  hy  a  civil  action  for 
the  trespass.  But  statutes  have  been  passed  from  time  to 
time  for  the  further  protection  of  land  from  trespasses  in 
pursuit  of  game,  and  for  protection  to  the  right  of  taking 
it.  These  are  commonly  laiown  as  the  Game  Laws,  and 
the  principal  enactments  as  to  trespassers  are  as  follows  : — • 
By  the  Game  Laws  Amendment  Act,  1  &  2  WILL  IV. 
0.  32,  s.  30,  "If  any  person  shall  commit  any  trespass  by  Penalty  on 

J      •  1     .  •      J.1       1    L'  1       1   *  1     trespasser. 

entering  or  being,  m  the  daytime,  upon  any  land  m  search  -^ 
of  or  ptu'suit  of  game,  or  woodcocks,  snipes,  quails,  land- 
rails, or  coneys,  such  persons  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  two  pounds,  as  to  the  justice  shall 
seem  meet,  together  with  the  costs  of  the  conviction ;  pro- 
vided always  that  any  person  charged  with  any  such 
trespass  shall  be  at  liberty  to  prove,  by  way  of  defence, 
any  matter  which  would  have  been  a  defence  to  an  action 
at  law  for  such  trespass ;  save  and  except  that  the  leave 

(/)   Churchward   v.   Studdy,    li  (h)  3  Co.  Inst.  109 ;  7  Co.  18  a, 

East   249.  Case  of  Sicaiis  ;  Queen  v.   Townley, 

{g)  Faul  V.  Summerhm/es,  L.  K.  L.  R.  1  C.  C.  R.  315 ;  40  L.  J.  M. 
4  Q  B  D.  9  ;  48  L.  J.  M.  33.  144  ;  Queen  v.  Mead,  L.  R.  3  Q.  B. 

D.  131;  47  L.  J.  M.  50. 
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and  licence  of  the  occupier  of  the  land  so  trespassed  upon 
shall  not  be  a  sufScient  defence  in  any  case  where  the  land- 
lord, lessor  or  other  person  shall  have  the  right  of  killing 
game  up»on  such  land  by  virtue  of  any  reservation  or  other- 
wise; but  such  landlord,  lessor  or  other  person  shall  for  the 
purpose  of  prosecuting  such  offence  be  deemed  to  be  the 
legal  occupier  of  such  land  whenever  the  actual  occupier 
thereof  shall  have  given  such  leave  or  licence." — Entering 
land  by  night  for  the  purpose  of  taking  game  is  made  sub- 
ject to  the  punishment  of  imprisonment,  by  9  Greo.  IV. 
c.  69,  s.  1. — These  enactments  apply  to  live  game  only,  and 
not  to  a  trespass  by  a  person  entering  land  to  take  game 

Penalty  on  killed  there  (f).—By  1  &  2  Will.  IV.  c.  32,  s.  12,  "  Where 
the  right  of  killing  the  game  upon  any  land  in  exclusion 
of  the  right  of  the  occupier  of  such  land  shall  be  specially 
reserved  by  or  granted  to  or  doth  or  shall  belong  to  the 
lessor,  landlord  or  any  person  whatsoever  other  than  the 
occupier  of  such  land,  then,  if  the  occupier  of  such  land 
shall  pursue,  kill  or  take  any  game  upon  such  land,  or 
shall  give  permission  to  any  other  person  so  to  do,  without 
the  authority  of  the  lessor,  landlord  or  other  person  having 
the  right  of  kiUing  the  game,  such  occupier  shall  on  con- 
viction forfeit  and  pay"  a  sum  of  money  not  exceeding  two 
pounds  together  with  the  costs  of  conviction. — In  a  prose- 
cution under  this  section  the  exclusive  right  must  be  proved 
by  production  of  the  deed  of  grant  (k) . 

Game  defined.  For  the  purposes  of  these  statutes,  and  also  for  the  pur- 
pose of  the  excise  in  granting  licences  to  kill  and  sell  game, 
the  following  animals  are  declared  to  be  game  : — "  Hares, 
pheasants,  partridges,  grouse,  heath  or  moor  game,  black 
game,  and  bustards  "  {I) .  In  the  enactment  1  WiU.  IV. 
0.  32,  s.  30,  which  makes  it  a  penal  offence  to  trespass  in 
the  daytime  in  search  of  or  pursuit  of  game,  "  woodcocks, 
snipes,  quails,  landrails,  and  coneys  "  are  included  in  addi- 


(i)  Kenyon  v.  Hart,  6  B.   &  S.       140;  post,  p.  78. 

49  ;  34  L.  J.  M.  87.  (m  9  Geo.  IV.  e 

Uc)  Barker  v.  Davh.  34  L.  J.  M.       Will.  IV.  c.  32,  o 
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tion  to  the  above.  The  sect.  12  of  the  same  statute  which 
imposes  a  penalty  upon  the  occupier  of  land  killing  game 
without  authority,  does  not  include  "  rabbits; "  he  may  kill 
them  and  employ  persons  to  do  so  (m).  In  the  larger 
definition  of  the  Poaching  Prevention  Act,  25  &  26  Vict, 
c.  114,  s.  1  game  includes  "  Hares,  pheasants,  partridges, 
eggs  of  pheasants  and  partridges,  woodcocks,  snipes,  rabbits, 
grouse,  black  or  moor  game,  and  eggs  of  grouse,  black  or 
moor  game."  In  the  "  Ground  Game  Act,  1880,"  the 
words  "  ground  game  "  are  defined  to  mean  "  hares  and 
rabbits  "  («).  The  word  "  game  "  is  sometimes  used  in  the 
general  meaning  of  any  wild  animals  which  are  fit  for  the 
food  of  man  (o). — It  has  been  supposed,  as  to  a  class  of  Noxious 
wild  animals,  other  than  game,  described  as  noxious,  that  ^"^"^^  ^■ 
there  is  a  general  right  to  kill  them  wherever  found  for 
the  public  good,  and  to  pursue  them,  if  necessary  for  that 
purpose,  over  the  lands  of  any  person  (p).  But  doubt  has 
been  recently  expressed  concerning  such  right;  and  fox 
hunting,  at  least  in  the  ordinary  practice  of  the  sport, 
cannot  be  justified  under  such  supposed  right,  but  must  be 
carried  on  subject  to  the  ordinary  laws  of  joroperty ;  there- 
fore it  can  be  lawfully  followed  only  over  the  lands  of  those 
persons  whose  consent  is  expressly  or  tacitly  given  {q) . — 
By  the  general  rule  of  the  common  law,  fish  in  a  pond, 
deer  in  a  park,  coneys  in  a  warren,  doves  in  a  dove-house, 
young  and  old,  go  to  the.  heir  with  the  inheritance,  because 
they  are  at  liberty.  But  all  such  animals,  if  reclaimed  Tame 
and  tamed,  become  personal  chattels  in  all  respects  ;  they  ^°™''  ^• 
pass  to  the  executor,  and  not  to  the  heir  or  devisee  of  the 
land  (r) .  Such  is  the  condition,  for  the  most  part,  of  deer 
in  a  park  in  modem  times ;  they  pass  to  the  executor,  and 

(ffl)  Spicer  v.  Barnard,  28  L.  J.  334. 

M.  176  ;  Fadwick  v.  King,  29  L.  J.  (?)  Paul  t.  Sutnmerhayes,  i  Q.  B. 

M.  42.  I>.    11;    48    L.   J.    M.    33;    ante, 

(«)  JPost,  p.  80.  p.  75. 

(o)  Ante,  p.  73.  (»•)  Co.  Lit.  8a;  2  Blaokst.  Com. 

{p)  Gundry  T.  Feltham,  1  T.  E.  428. 
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they  may  be  distrained  for  rent  as  personal  cliattels  (s). 
And  under  such  circumstances  it  is-  no  waste  of  the  inherit- 
ance not  to  maintain  a  herd  of  deer  {t) . 

Right  to  The  right  to  take  game  may  be  severed  from  the  owner- 

rate  property,  ship  of  the  land  and  held  as  separate  property.  The  right 
thus  severed  is  of  the  nature  of  a  profit  d  prendre  in  the 
land  of  another ;  it  is  an  incorporeal  hereditament  lying  in 
grant,  which  can  be  created  and  conveyed  at  common  law 
only  by  deed  under  seal  (m)  .  It  cannot  be  created  by  way 
of  reservation  or  exception,  strictly  so  called,  from  a  grant 
of  land,  being  no  part  of  the  thing  granted ;  and  if  so 
expressed  in  a  deed  of  grant  executed  by  the  grantee,  it 
operates,  technically,  as  a  new  and  distinct  grant  from  the 
grantee,  who  becomes  the  owner  of  the  land  by  the  same 
deed  and  may  grant  the  right  of  taking  game  in  fee,  or  in 
tail,  or  for  life,  or  for  years  («). — A  written  agreement  not 
under  seal  to  grant  the  right  of  taking  game,  though  it 
may  not  operate  to  convey  the  legal  right,  may  support  a 
claim,  to  the  rent  or  consideration  or  other  stipulation  of 
the  agreement,  after  the  legal  right  has  been  fully  enjoyed 
for  the  time  agreed  (y) .  It  may  also  be  valid  as  a  contract 
of  which  specijBc  performance  will  be  enforced  ;  and  may 
thus  create  an  equitable  title  ;  and  by  the  operation  of  the 
Judicature  Acts  the  equitable  title  becomes,  for  most  pur- 
poses, equivalent  to  the  legal  title  (s).  The  law  requiring 
a  deed  under  seal  is  a  lex  loci  rei  sitw  and  not  a  lex  fori :  it 
therefore  does  not  apply  in  English  Courts  to  the  proof  of 
a  Scotch  agreement  for  game,  for  which  a  deed  under  seal 

(s)  Davies  v.  Foivell,  Willes,  46  ;  743  ;  Pannell  y.  Mill,  3  C.  B.  626. 
Morgan  v.  Abergavenny,  8  C.  B.  768.  (i/)   Thomas  v.  FredricTcs,  10  Q.  B. 

it)  J?ord  V.   Tynte,    31  L.   J.  C.  776  ;  Adams  v.   Cliitterhuch,  L.  E. 

177.  10  Q.  B.  D.  403 ;  62  L.  J.  Q.  B. 

(«)  Bird  V.  Sigginson,  6  A.  &  E.  607. 
824 ;    Wickham  v.  Hawker,  7  M.  &  (z)   Walsh  v.  Lonsdale,  L.  R.  21 

W.  63 ;  Barker  v.  Davis,  34  L.  J.  CD.  9 ;  52  L.  J.  C.  2 ;  Allhusen 

M.  140,     See^osi,  p.  330.  x.  Brooking,  L.  R.  26  C.  D.  665; 

(«)  Moore  v.  Flymouth,  7  Taunt.  63  L.  J.    C.    522.     See   Swain  v. 

626  ;    Wickham  v.  Hawker,  7  M.  &  Ayres,  L.  R.  21  Q.  B.  D.  293  ;    57 

W.   63  ;  Doe  v.  Loek,   2  A.  &  E.  L.  J.  Q.  B.  430. 
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is  not  required  by  tlie  law  of  Scotland  {a).  The  right  of 
taking  game  as  a  profit  d  prendre  is  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds,  and  there- 
fore a  contract  concerning  it  must  be  proved  by  writing 
signed  by  the  party  charged  therewith  ;  and  this  is  a  rule 
of  procedure  or  lex  fori  (b). — Where  the  game  is  reserved 
or  granted  as  a  separate  interest  from  the  occupation,  the 
owner  is  prima  facie  responsible  for  overstocking  with 
game  and  for  damage  done  by  the  excess  of  game  beyond 
the  natural  supply  (c).  He  is  not  justified  in  importing 
game  bred  on  other  ground,  and  it  seems  the  occupier 
might  kill  the  excess  as  a  nuisance  (rf).  He  may  main- 
tain an  action  for  disturbance  of  the  game  ie). 

"The  Ground  Game  Act,  1880,"  43  &  44  Yict.  c.  47,  Ground  Game 
has  restricted  the  power  of  severing  the  game  from  the 
occupation.  Sect.  1  enacts,  "  Every  occupier  of  land  shall 
have,  as  incident  to  and  inseparable  from  his  occupation  of 
the  land,  the  right  to  kill  and  take  ground  game  thereon, 
concurrently  with  any  other  person  who  may  be  entitled 
to  kill  and  take  ground  game  on  the  same  land :  provided 
that  the  right  conferred  on  the  occupier  by  this  section 
shall  be  subject  to  the  following  limitations."  These  limi- 
tations are  to  the  effect  that  the  occupier  shall  exercise  the 
right  only  by  himself  or  by  persons  authorized  by  him  in 
writing ;  being  resident  members  of  his  household,  his  ordi- 
nary servants,  and  one  person  employed  for  reward. — The 
right  of  the  occupier  is  made  inalienable  by  sect.  3  enacting, 
that  "  Every  agreement,  condition  or  arrangement  which 
purports  to  divest  or  ahenate  the  right  of  the  occupier  as 
declared,  given,  and  reserved  to  him  by  this  Act,  or  which 
gives  to  such  occupier  any  advantage  in  consideration  of 
his  forbearing  to  exercise  such  right,  or  imposes  upon  him 

{a)  Adams  Y.  Clutterhuck,  supra.  {d)Birkbei;kY.Paffet,Sl'BeB.-7.403. 

ii)    Webber  v.  Lee,  L.  R.  9  Q.  B.  [e)  See  Ibbotson  v.  Feat,  3  H.  & 

D.  315 ;   51  L.  J.  Q.  B.  174  ;  Leake  C.  644  ;  34  L.  J.  Ex.  118  ;  Pattison 

on  Contracts,  2nd  ed.  295.  V.  Gilford,  L.  R.  18  Eq.  259  ;  43  L. 

(c)  Farrer  t.  Nelson,   L.    R.    15  J.  C.  524  :  Gearns  v.  Baker,  L.  R. 

Q.  B.  D.  258  ;  54  L.  J.  Q.  B.  385.  10  Ch.  355  ;  44  L.  J.  C.  334. 
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any  disadvantage  in  consequence  of  his  exercising  such 
right,  shall  be  void."  Sect.  5  excepts  from  the  operation 
of  the  Act  "  the  right  to  kill  or  take  ground  game  vested 
by  lease,  contract  of  tenancy,  or  other  contract  bona  fide 
made  for  valuable  consideration  in  some  person  other  than 
the  occupier "  at  the  date  of  the  passing  of  the  Act.  A 
reversionary  right  under  an  agreement  for  a  future  lease  is 
within  the  exception  (e) .  Sect.  8  enacts  that,  "for  the 
purposes  of  this  Act,  the  words  '  ground  game '  mean  hares 
and  rabbits." 
Licence  to  A  licence  to  hunt  and  kill  game  without  taking  away 

^"^^^  '  the  game  killed,  is  a  licence  of  sporting  or  pleasure  only, 

and  not  a  licence  of  profit ;  it  is  therefore  strictly  personal 
to  the  licensee,  and  not  assignable ;  and  it  is  not  any  in- 
terest in  land  within  the  Statute  of  Frauds  {g).  "  If  there 
be  a  personal  licence  to  an  individual  to  hunt  at  his  pleasure, 
he  cannot  take  away  to  his  own  use  the  game  killed,  or  go 
with  servants,  still  less  send  servants  to  kill  for  him,  or 
assign  his  licence  to  another :  but  if  the  person  is  meant  to 
have  a  property  in  the  game  which  he  kills,  it  is  otherwise. 
And  therefore  if  the  licence  is  to  hunt,  kill,  and  carry 
away,  he  may  hunt  with  servants  or  by  servants.  If  there 
be  a  licence  for  him  and  his  servants  to  hunt,  by  these 
words  'for  him  and  his  servants'  shall  be  understood  a 
licence  of  profit ;  for  these  words  imply  that  the  grantee 
hath  a  property  in  the  thing  hunted,  because  that  by  such 
a  licence  the  grantee  may  justify  for  his  servant  to  himt, 
which  is  more  than  a  licence  of  pleasure.  Whether  the 
liberty  is  to  be  exercised  by  the  licensee  or  his  servants,  or 
by  the  licensee  or  his  assigns,  makes  no  difference  in  this 
respect;  both  show  that  not  a  personal  licence,  but  a 
licence  of  profit  was  intended  to  be  granted"  (h). 

(e)  Allhusen  v.  Broolcing,  L.   R.  (A)  Fer  cur.  Trick/mm  v.  SawJcer, 

26  0.  D.  559  ;  63  L.  J.  C.  520.  7  M.  &  W.  78  ;  citing  Manwod'a 

(ff)    Webber  v.  Lee,  L.  R.  9  Q.  B.  Forest  Law,  c.  18,  s.  3. 
D.  315;  51  L.  J.  Q.  B.  174. 
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The  general  rule  of  construction  of  grants  and  leases  of  Construction 
land,  as  to  tlie  right  to  take  the  game,  is  that  the  game  leaf^g'^as^r^ 
presumptively  follows  the  possession  of  tlie  land  in  the  t^ie  game, 
absence  of  expressed  intention  to  the  contrary  («').  A 
written  agreement  of  tenancy  containing  a  clause  to 
the  effect  that  the  tenant  should  not  destroy  any  game, 
that  he  should  at  request  of  the  landlord  forbid  tres- 
passing, and  should  preserve  all  the  game  bred  on  the  land, 
was  construed  as  insufScient  to  give  the  landlord  the  right 
to  enter  and  take  the  game  ;  it  deprived  the  tenant  of  the 
right,  but  did  not  impliedly  vest  it  in  the  landlord.  There- 
fore the  tenant  could  not  be  convicted  as  occupier  of  killing 
game  reserved  to  another,  under  1  &  2  "Will.  lY.  c.  32, 
s.  12  (y) .  So  a  clause  in  a  lease  authorizing  the  lessor  to 
prosecute  trespassers  in  pursuit  of  game  was  held  insuffi- 
cient to  invest  him  with  the  right  of  taking  the  game  (/c) . 
A  grant  of  free  liberty  of  "  hawking  and  hunting  "  was 
construed  not  to  extend  to  shooting  game  with  a  gun ; 
the  word  "hunting,"  as  it  was  said,  in  its  fair  accepta- 
tion, not  extending  to  shooting  feathered  game  (/) . — Upon  Inclosure  of 
the  inclosure  of  wastes  of  a  manor,  over  which  the  lord  ^'^^  ^' 
has  the  right  to  the  game  as  incident  to  his  ownership  of 
the  soil,  the  commissioners  under  the  General  Inclosure 
Acts,  in  allotting  the  waste  in  several  ownership,  have 
power  to  sever  the  right  to  the  game  and  reserve  it  to  the 
lord  as  a  separate  tenement.  How  far  they  have  done  so 
in  any  particular  case  is  a  question  of  the  meaning  of  the 
terms  of  their  order,  according  to  the  ordinary  principles 
of  construction  (m).     Where  an  inclosure  was  made  with 

(«)  Moore  v.  Fit/mouth,  7  Taunt.  ex  lege,  ■nrithout  special  reservation. 

614;  see  1   &  2  WiU.   IV.  u.   32,  Copland  Y.Maxwe//,Ij.Ii.  2  Sa.  Ap. 

ss.   7,   8.     By  the   Scotct  law  the  103. 

presumption  is  that  a  lease  confers  (/)    Ante,    p.    76  ;     Coleman    v. 

only  such  rights  as  are  necessary  Bathursi,  L.   R.  6  Q,.  B.  366 ;  40 

for  the  purpose  for  which  the  land  L.  J.  M.  131 ;  Lush,  J.  dissentiente. 

is  let.     An  agricultural  lease  in-  (i)  Paniiell  v.  3Iill,  3  C.  B.  638. 

eludes  only  agricultural  rights,  and  [l)  Moore  v.  Fit/mouth,  7  Taunt, 

the  rights   of   hunting,   shooting,  614. 

fishing   and    the    like,    subject  to  («;)  Mmgrace  v.  Forster,  L.  E.  6 

liability  for  damage,   are  reserved  Q.    B.   590 ;  40  L.  J.  Q.  B.  207 ; 
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reserYation  to  the  lord  of  all  manorial  rights,  including 
the  right  of  "  hawking,  hunting,  fishing  and  fowling,  in- 
cident or  helonging  or  appertaining  to  the  manor";  it  was 
held  that  his  right  to  the  game  as  an  incident  of  the  soil 
ratione  soli,  was  not  included  in  the  reservation  of  mano- 
rial rights  or  of  rights  incident  to  the  manor;  and  the 
lord  having  in  fact  no  franchise  or  manorial  right  of  the 
kind  heyond  that  incident  to  his  ownership  of  the  soil, 
retained  no  right  of  shooting  over  the  allotted  lands  (w). 

Eating  of  The  statute  43  Eliz.  o.  2,  which  established  the  rating  of 

rate  teneiuent.  land  for  the  relief  of  the  poor,  did  not  apply  to  the  right 
of  taking  the  game,  when  held  as  a  separate  tenement. 
Land  occupied  together  with  the  right  to  the  game  is 
rateable  at  the  enhanced  value  due  to  the  game  (o) .  And 
if  the  occupier  himself  lets  the  game  to  another,  the  land 
continues  rateable  at  a  value  enhanced  by  the  rent  derived 
by  the  occupier  from  the  game  ( jy) .  But  land  occupied 
separately  from  the  game  is  rateable  only  upon  the  value 
of  the  occupation,  exclusive  of  the  value  of  the  game  {q). 
Rating  Act,  —By  "The  Eating  Act,  1874,"  37  &  38  Yict.  c.  54,  s.  3, 
the  above  Act  43  Eliz.  c.  2,  and  other  Eating  Acts  are 
extended  "  to  rights  of  fowling,  of  shooting,  of  taking  or 
killing  game  or  rabbits,  and  of  fishing,  when  severed  from 
the  occu23ation  of  the  land."  Sect.  6  (1)  provides  that 
"  where  any  right  of  taking  game  is  severed  from  the 
occupation  of  the  land  and  is  not  let,  and  the  owner 
receives  rent  for  the  land,  the  rateable  value  of  the  land 
shall  be  estimated  as  if  the  right  were  not  severed  "  ;  and 
the  occupier  may  deduct  from  his  rent  the  increase  of  the 
rate,  if  any,  due  to  the  estimate  of  the  game.     (2)  "Where 

Graham  v.  Ewart,  7  H.  L.  C.  331 ;  609  ;    29    L.    J.    Ex.    297  ;    post, 

29    L.    J.    Ex.    88 ;  Zeeonjicld    v.  p.  86. 

Dixon,  L.  E.  3  Ex.  30 ;  37  L.  J.  (o)  Rjton  t.  Mold,  L.  K.  6  Q.  B. 

Ex.  33.  D.  13;  50  L.  J.  M.  39. 

(n)  Sowerbtj   v.  Smith,   L.    R.    9  (p)   Queen    v.    Battle,    L.    R.    2 

C.   P.   524  ;  43  L.  J.   C.   P.   290 ;  Q.  B.  8  ;  36  L.  J.  M.  1. 

Grcailiead   v.   Morlet/,    3  M.    &   G.  (q)   Queen  t.   Thnrlstone,   1  E.  & 

139  ;  Unice  v.  SeUimll,  5  H.  &  N.  E.  502  ;  28  L.  J.  M.  106. 
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any  right  of  sporting,  when  severed  from  the  occupation  of 
the  land,  is  let,  either  the  owner  or  the  lessee  thereof, 
may  be  rated  as  the  occupier  thereof."  Under  this  enact- 
ment, where  the  owner  and  occupier  of  the  land  lets  the 
game,  either  he  may  be  rated  upon  his  occupation  enhanced 
by  the  rent  paid  for  the  game,  or  the  lessee  of  the  game 
may  be  rated  upon  its  value  (;-). 

The  property  in  game  above  indicated  as  existing  jure 
privilegii  consisted  of  the  ancient  franchises  or  rights  of 
forest,  chase  and  warren,  now  practically  obsolete ;  but 
which  have  left  traces  in  the  language  and  doctrines  of  the 
law  that  require  some  explanation.  The  early  English  Forests. 
kings  claimed  a  prerogative  right  of  property  in  game  and 
wild  animals,  as  being  niiUius  in  bonis  ;  and  for  the  use 
and  enjoyment  of  their  right  they  exercised  the  further 
prerogative  of  proclaiming  any  district  at  their  will  and 
pleasure  to  be  a  forest,  with  the  consequence  of  subjecting 
it  to  a  special  body  of  law  called  the  Forest  Law,  adminis- 
tered by  special  justices  and  other  officers  commissioned 
by  the  Crown,  and  to  that  extent  withdrawing  the  district 
from  the  jurisdiction  of  the  common  law,  or  at  least  sup- 
plementing the  common  law  in  that  district  (s).  The  Forest  la-ws. 
forest  laws  "  are  not  rules  of  the  common  law  nor  Acts  of 
Parliament ;  but  they  are  regulations  made  by  the  Crown 
for  the  government  of  the  forest."  They  are  not  matter 
of  judicial  notice ;  but  they  are  matter  of  evidence,  and 
may  be  proved  by  usage  where  they  cannot  be  produced  (t). 
The  forest  laws  were  directed  to  the  preservation  of  the 
beasts  of  chase,  which  involved  also  the  protection  of  the 
woods  and  pastures.  Waste  committed  on  the  woods  or 
pasture,  by  clearing  or  cutting  or  ploughing  up,  was 
visited  with  penalties  ;    no  buildings   or  inclosm-es  were 

(r)  Kenriok  v.  GuihJieU,  L.  E.  5  415,  419. 

C.  P.  D.  41 ;  49  L.  J.  M.  27.  it)  Mellish,    L.   J.   Sewers  Com- 
ics) Manwood's  Forest  Law,  0.  2,  missioners  v.   Glmse,  L.   R.   7  Ch. 

following  Braoton;  2Blac]i:st.  Com.  468  ;  41  L.  J.  C.  419. 
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allowed,  unless  with  licence  of  the  proper  authorities  of  the 
forest  («).  But  by  custom  and  by  prescription  tenants  of 
land  within  the  forest  acquired  rights  of  common  of 
various  kinds  in  the  woods  and  wastes,  as  appurtenant  to 
their  tenements  ;  which  remain  valid  and  valuable  at  the 
Charter  of  the  present  day  {x) . — By  the  Charter  of  the  Forest,  1  Hen.  III., 
A.D.  1216,  confirmed  in  successive  parliaments  of  that  and 
succeeding  reigns,  it  was  conceded  by  the  Crown  that  all 
lands  that  had  been  afforested  under  the  preceding  kings 
should  be  disafforested,  so  far  as  they  extended  beyond 
the  demesne  lands  of  the  Crown  ;  within  which  territorial 
limits  the  forest  laws  continued  in  force. — Before  this 
statute  the  Crown  had  claimed  and  exercised  an  unlimited 
right  of  afforesting  all  lands,  whether  demesne  lands  or 
lands  in  tenure ;  except  that  by  the  Magna  Carta  of  John, 
A.D.  1216,  it  had  been  conceded  that  all  lands  afforested  in 
his  time  should  be  disafforested.  The  lands  disafforested 
by  the  Carta  de  Foresta  were  thereby  exempted  from  the 
jurisdiction  of  forest  law  as  regards  the  tenants  of  lands 
therein,  who  then  became  entitled  freely  in  right  of 
their  tenements  to  take  the  game,  to  cut  woods,  and  to 
inclose  and  plough  pastures  ;  but  as  regards  other 
persons,  they  still  remained  forest.  The  lands  thus  cir- 
cumstanced were  distinguished  as  purlieus  of  the  forest, 
within  which  the  forest  law  was  in  force  except  against 
tenants  of  the  land  (y).  Gi'ants  of  demesne  lands  within, 
a  forest  made  subsequently  to  the  above  Charter  of 
.  the  Forest  were  subject  to  forest  law,  unless  expressly 
exempted  by  the  terms  of  the  grant ;  because  by  common 
law  royal  prerogatives  and  franchises  do  not  pass  in  a 
grant  of  land,  without  express  words.  Hence  all  tenants 
within  a  forest  became  bound  to  show  their  title  to  exemp- 

'    (m)  Manwood's  Forest  Law,  00.8,  v.  Miles,  L.  E.   17  C.  D.  535;   50 

9,  10.  L.   J.   C.   75i  ;    of  Hatjield  Forest, 

(x)  Seethe  case  of  Epping  Forest,  Harrington' s  Case,  8  Co.  136  b  ;  and 

Sewers  Commissioners  v.   Glasse,   L.  the  Case  of  Forests,  12  Co.  '12. 
E.  19  Eq.   134;  44  L.  J.  0.  129;  ((/)  Manwood's  Forest  Law,  o.  20. 

of  Ashdoivn  Forest,  Earl  do  la  Warr 
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tion  from  forest  law  (s) . — A  forest,  though  a  royal  fran-  Chase, 
chise  created  by  prerogative  of  the  Crown,  might  be 
granted,  as  regards  the  beneficial  incidents,  to  a  subject. 
But  the  royal  prerogative  of  holding  courts  and  appoint- 
ing judicial  officers  coiild  not  be  held  by  a  subject,  who 
could  only  have  recourse  to  the  ordinary  process  of  the 
common  law.  The  franchise  of  forest  thus  stript  of 
its  special  courts  and  jurisdiction  in  the  hands  of  a  subject 
was  designated  by  the  name  of  a  chase  {a) .  A  chase,  like 
a  forest,  was  open  and  uninclosed  ;  if  inclosed,  it  became  a 
Fork.  There  may  be  a  park  in  mere  name,  without  Park, 
any  franchise  by  charter  or  prescription  ;  and  such  is  the 
condition  of  nearly  all  parks  at  the  present  clay  {b). 

Free  icarren  is  a  franchise  similar  to  that  of  forest  or  Free  warren, 
chase,  but  extending  only  to  beasts  and  fowls  of  warren  ; 
which  include  hares  and  rabbits  as  beasts  of  warren,  and 
pheasant  and  partridge  as  fowls  of  warren.  "  The 
franchise  of  free  warren  gives  a  property  in  wild  animals, 
and  that  property  may  be  claimed  in  the  land  of  another 
to  the  exclusion  of  the  owner  of  the  land.  Such  a  right 
ought  not  to  be  extended  by  argument  or  inference  to 
any  animals  not  clearly  within  it."  Grouse  are  not  fowls  of 
warren  (c) .  The  right  of  free  warren  may  be  restricted  to 
certain  only  of  the  beasts  or  birds  of  warren ;  and  coneys 
being  the  principal  beasts  of  warren  as  regards  profit,  a 
"warren  of  coneys"  was  frequently  granted,  as  a  distinct 
species  of  right  {d).  The  term  "  warren"  may  serve  in  a 
grant  by  way  of  special  description  to  pass  the  land  itself, 
if  so  intended  and  expressed  (c). — The  grant  of  a  manor  Grant  of 
by  the  Crown  was  sometimes  accompanied  with  a  grant  ™arrenr'^* 
of  the  franchise  of  warren  within  the  manor ;  but  free 
warren  is  not  an  ordinary  incident  of  a  manor.     For  the 

(z)  Manwood,    3rd    ed.    p.    136;  (c)  Devonshire   v.  Lodge,   7  B.  & 

Plowd.  332  b.  C.  36  ;  Manwood,  u.  1,  s.  5  ;  c.  4, 

(a)  Manwood,    3rd    ed.    pp.    52,       s.  3  ;  Co.  Lit.  233  a. 

77  •   Case  of  Forests,  12  Co.  22.  (d)  L.  Chelmsford,  Beanehamp  v. 

(b)  Manwood,   3rd  ed.  p.  52  ;   2        Winn,  L.  E..  6  H.  L.  238. 
Blackst.  Com.  38,  416  ;  ante,  p.  77.  [e]  Ante,  p.  6. 
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lord  of  a  manor  as  sucli  has  no  right  to  the  game  within 
the  manor  beyond  his  demesne  land,  unless  he  can  show- 
some  special  franchise  (/).  A  grant  by  the  Crown  of  a 
manor  with  free  warren  within  the  mwior  prima  facie  gives 
the  right  of  warren  over  the  lands  of  the  grantee  only, 
that  is,  over  his  demesne  lands,  strictly  so  called ;  for  the 
Crown  cannot  grant  any  such  right  over  the  lands  of  a 
subject  without  his  consent.  "  A  grant  of  free  warren  is 
in  general  confined  to  the  lands  of  the  grantee  ;  the  king 
cannot  grant  it  over  the  land  of  a  third  person ;  and 
though  he  might  grant  it  over  his,  the  king's,  own  lands, 
unless  the  words  were  such  as  to  show  unequivocally  that 
such  was  the  intention,  they  would  not  have  that  effect "  {g). 
A  grant  by  the  Crown  of  a  manor  with  free  warren  is  a 
grant  of  the  franchise  as  a  right  in  gross,  and  does  not 
annex  it  as  an  appurtenance  to  the  manor ;  consequently 
where  the  grantee  afterwards  conveyed  the  manor,  "  with 
all  rights,  profits,  royalties,  franchises,  &c.  belonging  or 
appertaining  to  the  manor"  ;  it  was  held  that  the  franchise 
of  warren  did  not  pass  by  the  conveyance  (/«).  But  a 
warren  may  be  appurtenant  to  a  manor  by  prescription,  so 
as  to  pass  with  the  manor ;  and  a  man  may  have  warren 
in  the  land  of  another  as  appurtenant  to  his  manor,  and  if 
the  manor  is  granted  cum  p>ertineutiis,  the  warren  will 
pass  (i) . 

(/)  Saere  v.  Tebb,  2  W.  Blaokst.  (h)  Bowlston  v.  Bardij,  Cro.  Eliz. 

1151;  Pielcering  v.  Noyex,  4  B.  &  547;  Morris  v.  Dimes,  1  A.  &  E. 

C.   639;  Cockburn,   G.  J.  Sowerby  654. 

V.  Smith,  L.  K.  9  C.  P.  532;    43  (i)  Taunton,  J.  jlfoms  v.  2>imes, 

L.  J.  C.  P.  290.  1  A.  &  E.  666 ;  per  cur.  Pannell  v, 

{g)  A.-G.  V.  Farsons,  2  C.  &  J.  Mills,  3  0.  B.  638. 
302. 
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CHAPTER  YII. 

HOUSES  AND  BUILDINGS. 

Property  in  land — includes  houses  and  buildings — house  includes 
land  on  which  it  is  built— appurtenants — Lands  Clauses  Act. 

Partition  of  house  into  separate  tenements— relative  rights  of  part 
owners. 

Liabflity  of  tenant  for  waste  and  repair  of  houses  and  buildings — per- 
missive waste — charge  of  repair — incumbent  of  benefice — tenant 
"  without  impeachment  of  waste." 

Waste  in  houses  and  biiildings — new  buildings — reasonable  use — 
superior  force — accidental  fire — suspension  of  rent. 

Covenant  of  lessee  to  repair — exceptions  of  fire  and  other  accidents — ■ 
implied  contract  for  tenant-like  use — liability  of  landlord  to  repair 
— implied  warranty  of  demised  premises — covenant  of  lessor  to 
repair — insurance  against  fire. 

Eepairs  and  improvements  of  settled  estates — jurisdiction  of  Court 
— Settled  Land  Act. 

Land,  as  a  general  designation  of  the  subject  of  pro-  Land  includes 
perty,  includes  all  houses  and  buildings  annexed  to  the  ^,^^^3 
soil ;  and  it  is  so  construed  prima  facie  in  deeds,  wills  and 
other  legal  documents.  "  For  houses  consist  of  two  things, 
viz.,  land  or  ground  as  the  foundation,  and  structure  there- 
upon ;  so  as  passing  the  land  or  ground,  the  structure  or 
building  thereupon  passeth  therewith "(«) .  But  some 
buildings  may  be  so  constructed  and  placed  upon  indepen- 
dent supports  as  to  be  considered  as  separate  moveable 
chattels  (6).— By  the  statute  13  &  14  Yict.  c.  21,  "An 
Act  for  shortening  the  language  used  in  Acts  of 
Parliament,"  it  is  enacted,  sect.  4,  "that  in  all  Acts 
the    word    '  land '    shall    include    messuages,    tenements 

(»)  Co.  Lit.  4  a;  see  GoocUiile  d.  Chester  v.  Alker,  I  Burr.  144. 
{!))  Fast,  p.  112. 
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and  hereditaments,  houses  and  buildings,  of  any  tenure, 
unless  where  there  are  words  to  exclude  houses  and 
buildings,  or  to  restrict  the  meaning  to  tenements  of  some 
particular  tenm-e."  But  in  some  Acts  the  words  "  houses 
and  buildings  "  are  used  in  distinction  to  "  land  "  ;  as  in 
the  Act  for  Lighting  and  Watching  of  Parishes,  3  &  4 
Will.  IV.  c.  90,  s.  33,  by  which  "houses  and  buildings" 
are  rated  three  times  higher  than  "land"  (c).— Trusts  to 
invest  in  "  land"  may,  in  general,  be  executed  by  the  pur- 
chase of  houses ;  or  by  building  houses  upon  land  settled 
upon  the  same  trusts,  for  this  is  substantially  the  same 
thing  as  purchasing  houses  as  regards  augmentation  of  the 
property.  But  repairs  and  improYements  of  existing 
houses  upon  settled  land  do  not  come  within  the  principle, 
unless  expressly  authorized,  because  they  would  unduly 
benefit  the  tenant  for  life  {cl) .  The  same  principle  is 
applied  in  the  re-investment  of  the  purchase-money  of 
settled  land  under  the  Lands  Clauses  Act,  and  under  the 
Settled  Estates  Acts,  and  under  the  Settled  Land  Act, 
1882(e). 
House  in-  The  term  "  house  "  or  "  messuage  "  or  any  like  designa- 

^hioh  iUs  °°  ^^^"^  °-^  ^  structtire  or  building,  in  deeds,  wiUs,  and  other 
^"ilt-  legal  documents,  prima  facie  includes  the  land  whereon  it 

stands.  Also  "  By  the  grant  of  a  messuage  or  house,  the 
orchard,  garden  and  curtilage  do  pass ;  and  so  an  acre  or 
more  may  pass  by  the  name  of  a  house."  The  additional 
land  passes  as  being  in  fact  part  of  the  entire  subject 
Appurte-  designated  as  house  or  messuage  (_/'). — It  is  usual  to  add 
in  a  conveyance  of  a  house  or  land  the  phrase  "with  the 
'appurtenants  "  ;  but  this  phrase  does  not  serve  to  enlarge 
the  subject  of  conveyance.  It  will  not  convey  other  land, 
besides  that  which  passes  with  the  house  or  land  designated, 

(c)   The  Qiiem  v.  Korth,  L.  R.  G  3  C.  D.  743. 

Q.  B.  707  ;  40  L.  J.  M.  C.  193.  (c)  Re  Leigh's  Estate,    L.   K.   6 

{d)  Drake  Y.   Trefa.sis,  L.  E.   10  Ch.    887;    40    L.    J.    C.    4  4'2  ;    Re 

Ch.     364;     Re   Leslie's    tiettleineiit,  Xeinnaii's  Lstates,lj.  Jl.  d  Ch,  G^l  : 

L.  E.  2  C.  D.  185;  45  L.  J.  C.  43  L.  J.  0.  702. 

668  ;  Donaldson  v.  Donaldson,  L.  R.  (/)  Ante,  p.  6. 
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merely  by  reason  of  such  other  land  having  been  in  fact 
usually  annexed  to  or  occupied  with  the  subject  of  convey- 
ance. The  phrase  has  a  strict  technical  meaning  with 
reference  to  the  easements  which  may  be  appurtenant  to  a 
house  or  land,  as  ways  and  lights ;  and  land  cannot  be 
claimed  as  an  easement  to  other  land  (gf).  "Neither  in 
a  deed  nor  in  a  wiU.  does  the  word  '  appm-tenants '  include 
land,  if  the  principal  subject  of  gift  is  land  or  a  messuage. 
But  if  from  the  circumstances  and  the  whole  context,  it  is 
clear  that  land  is  intended  to  pass  as  appurtenant,  the 
word  '  appurtenant '  is  flexible  enough  to  carry  it "  {h). 

The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Lands  Clauses 
Vict.  c.  18,  which  gives  to  public  companies  compulsory 
powers  of  purchasing  land,  provides  by  s.  92,  "  that  no 
party  shall  be  required  to  sell  a  part  only  of  any  house,  or 
other  building  or  manufactory  if  such  party  be  vdlling  and 
able  to  sell  the  whole  thereof."  Under  this  provision  it 
frequently  becomes  necessary  to  determine  what  is  the 
whole  of  a  house  which  the  purchaser  may  be  compelled  to 
take.  The  word  "  house  "  is  not  defined  in  the  Act ;  it  is 
therefore  construed  in  the  ordinary  meaning  of  legal  instru- 
ments to  include  garden,  curtilage  and  all  the  appur- 
tenants above  described  which  would  pass  under  a  convey- 
ance of  the  house  as  applied  to  the  case  in  question ;  no 
part  only  of  which  can  the  owner  be  required  to  sell,  if 
■willing  to  sell  the  whole  (/).  The  word  "  manufactory  " 
has  a  wider  meaning  ;  "a  manufactory  may  be  more  than 
one  house  or  more  than  one  building,  or  it  may  consist  of 
neither  house  nor  building,  but  only  of  land  used  for  a 
purpose  of  manufacturing  " ;  and  the  purchasing  company 
may  be  compelled  to  take  the  whole  (/).     The  owner  in  all 

{g)  Anic,'p.  1;  Bee  joosil,  p.  190.  L.    J.    C.    731;    Steele  v.   Midland 

{h)  Kay,  J.  Ciithlert  v.  liobinson,  Rij.,  L.   E.   1  Ch.  27o  ;  Barnes  v. 

51    L.    J.    C.    238  ;   Blaekbiun    t.  Souihsea  liij.  Co.,  L.  R.  27  C.  D. 

Edcjley,    1  P.  Wms.   603;   per  eur.  536;    Kcrford  T.   Scacombe  Ry.,   67 

Thomas  v.  Owen,  L.  R.  20  Q.  B.  D.  L.  J.  C.  270. 

232  ■  57  L.  J.  Q.  B.  202.  (J)  Rlchurds  v.  Swansea  Improv. 

(i)   Grosvenor  v.  Bampsiead  June-  Co.,  L.  R.  9  C.  D.  425. 

Hon  liij.,    1   De  G.    &  J.   446;  26 
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sucli  cases  cannot  be  compelled  to  sell  to  the  company 
more  than  is  necessary  for  their  authorized  undertaking  {k). 
— In  the  Burial  Acts,  -which  proTide  that  no  groimd  shall 
be  used  for  burial  within  the  distance  of  one  hundred 
yards  from  a  dwelling-house ;  the  word  "  dwelling-house" 
is  construed  strictly  as  a  point  for  measuring  the  distance, 
and  not  as  including  garden  or  curtilage  (/). 

Partition  of  It  is  a  general  rule  of  construction  that  a  conveyance  of 

separate  a  house  Or  building,  as  of  land,  presumptively  carries  with 

tenements.  £^  everything  vertically  above  and  below  the  property  de- 
scribed ;  but  it  may  be  restricted  in  application  to  the 
actual  state  of  the  property.  The  house  or  building  may 
be  partitioned  into  separate  tenements ;  "  a  man  may  have 
an  inheritance  in  an  upper  chamber,  though  the  lower 
buildings  and  soil  be  in  another"  (»?).  The  lease  of  a 
house  described  as  in  the  occupation  of  A.  was  held  not  to 
include  the  cellar  which  at  the  time  of  the  lease  was  in  the 
separate  occupation  of  B. ;  and  evidence  was  held  admis- 
sible to  show  the  state  and  occupation  of  the  premises  («). 
In  the  case  of  two  adjacent  houses  the  rooms  of  which 
intersect,  a  conveyance  or  devise  of  the  one  will  not  include 
the  intersecting  rooms  of  the  other.  "  The  ordinary  rule 
of  law  is  that  whoever  has  got  the  site  is  the  owner  of 
everything  up  to  the  sky  and  down  to  the  centre  of  the 
earth.  But  that  ordinary  presumption  of  law  is  frequently 
rebutted  by  the  fact  that  other  adjoining  tenements  pro- 
trude themselves  over  the  site.  The  question  then  arises 
whether  the  protrusion  is  a  diminution  of  so  much  of  the 
freehold,  including  the  right  upwards  and  downwards,  as 
is  defined  horizontally  by  a  section  of  the  protrusion ;  or 
whether  such  a  portion  only  is  carved  out  of  the  freehold 
as  is  included  between  the  ceiling  of  the  room  at  the  top 

(k)  Gard  y.  Commiss.  of  London,  Q.  B.  259. 

L.  R.  28  C.  T>.  486 ;  54  L.  J.  C.  (m)  Co.  Lit.  48  b. 

698.  (w)  I)oe   V.  Siirt,   1    T.    R.   701  ; 

(I)    Wright    v.    Wallasaj    Board,  FressY.I'arhr,2Bmg.i5S;  Marfijn 

L.  E.  18  Q.  B.  D.  783  ;  56  L.  J.  v.  Zawraice,  2  D.  J.  &  S.  261. 
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and  the  floor  at  the  bottom"  (o).  So  a  defined  portion  of 
a  room  may  be  let  separately  from  tlie  remaining  portion, 
•with  exclusive  possession ;  as  where  a  portion  of  a  room  in 
a  factory  was  let  off,  with  the  use  of  steam-power  at  a 
fixed  rent,  it  was  held  to  be  a  good  demise  and  that  the 
lessor  might  distrain  goods  upon  the  premises  for  rent  (p). 
So  the  boxes  and  stalls  of  a  theatre  may  be  separate  sub- 
jects of  sale  and  lease  (g). 

The  partition  of  a  house  or  building  into  separate  tene-  Relative 
ments  creates  relative  rights  and  obligations  of  the  several  owners* of'^'^  ' 
owners,  analogous  to  such  as  exist  between  the  several  lio^se. 
owners  of  surface  and  minerals  (r) .  The  grantor  of  an 
upper  room  of  a  house,  with  reservation  of  the  lower, 
'cannot  derogate  from  bis  grant  by  removing  the  under- 
pinning or  support  of  the  room  granted,  any  more  than 
upon  a  similar  reservation  of  mines  the  grantor  can  take 
the  whole  of  the  minerals  and  let  down  the  surface.  But 
in  the  absence  of  special  agreement  there  is  no  obligation 
upon  his  part  to  repair  the  support ;  which  the  grantee 
must  do  for  himself  if  necessary,  and  he  may  enter  upon 
the  lower  room  for  that  purpose  (s) .  So,  upon  a  grant  of 
the  lower  part  of  a  house  or  building  reserving  the  u]3per, 
in  the  absence  of  express  agreement,  it  seems  there  is  no 
implied  obligation  to  repair  the  roof  or  upper  story  (t). 
Where  a  house  is  partitioned  in  separate  tenements,  the 
owner  or  occupier  of  one  tenement  is  bound  to  take  all 
reasonable   care   in   using  his   tenement  to   prevent   any 

(o)  James,  L.  J.  Coriett  v.  Wll,  (t)  1  Wms.   Saund.  322,  n.   (1), 

L.  E.  9  Eq.  671 ;  39  L.  J.  C.  547.  Fomfret  v.  Jiicrofi.     By  the  law  of 

(p)  Selly    T.    Greaves,    L.    E.    3  Scotland  "  where  a  house  is  divided 

C.  P.  594  ;  37  L.  J.  C.  P.  251.  into  different  floors  or  stories,  each 

(q)  Flight    v.    Glossop,    1    Bing.  floor  belonging  to  a  different  owner, 

N.  C.  125  ;  Leader  v.  Moody,  L.  E.  which  frequently  happens   in   the 

20  Eq.  145;  44  L.  J-  C.  711 ;  Scott  city  of  Edinburgh,  the  proprietor 

V.  FLoward,  L.  E.  6  Ap.  Ca.  295.  of  the  ground  story  is  obliged  to 

(»•)  Ante,  p.  65.  uphold  it  for  the  support  of  the 

(s)   Golebeck  v.  GirdUrs'  Co.,  L.  R.  upper,  and  the  owner  of  the  upper 

1  Q.   B.  D.  234  •  45  L.  J.  Q.  B.  must  uphold  that  as  a  roof  or  cover 

225  ;  Parke,  B. -H«rWs  V.  iJi/^wy,  5  to    the    lower."     Erskine's   Inst., 

M   &  W   71  cited  in  Humphries  v.  Brogden,  12 

Q.  B.  756. 
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Liability  of 
tenant  for 
repair  and 
waste  of 
houses. 

Permissive 
■waste. 


damage  accruing  to  the  other  tenements,  and  he  woiild  he 
liahle  for  the  neglect  of  such  duty  ;  hut  he  would  not  be 
liable  for  unavoidable  accidents  {u). 

The  only  liability  of  a  tenant  for  life  or  for  years  of 
houses  and  buildings,  as  regards  the  use  and  possession,  in 
the  absence  of  special  stipulation,  is  the  general  liability 
for  waste  (v) .  And  it  seems  doubtful  whether  a  tenant  for 
life  or  for  years  is  liable  at  common  law  for  mere  non 
repair,  as  permissive  waste  (if).  It  is  said  that  "waste 
may  be  done  in  houses  by  suffering  the  same  to  be  un- 
covered, whereby  the  rafters  or  other  timbers  of  the  house 
are  rotten "(.r);  but  the  bare  suffering  them, to  be  un- 
covered, without  rotting  the  timber,  is  not  waste  (y). 
Accordingly  it  has  been  held  that  a  tenant  from  year  to 
year  is  only  bound  to  keep  the  house  wind  and  water 
tight  so  far  as  to  prevent  waste  and  decay  (s)  ;  and  that 
"he  is  not  liable  for  the  mere  wear  and  tear  of  the  pre- 
mises," as  being  permissive  waste  (rt).  But  in  a  recent 
case  it  has  been  held  that  a  lease  with  a  covenant  to  repair, 
"  fair  wear  and  tear  excepted,"  was  not  in  conformity  with 
a  power  to  grant  leases,  not  to  be  made  without  impeach- 
ment of  waste  ;  because  the  exemption  from  repairing  the 
wear  and  tear  was  an  exemption  from  liability  for  per- 
missive waste,  for  which  the  tenant  would  otherwise  be 
liable  (&). — The  doctrine  of  equity  seems  not  doubtful. 
"  Whatever  be  the  legal  liability,  the  Court  has  always 


(m)  Carstairs  v.  Taylor,  L.  E.  6 
Ex.  217  ;  40  L.  J.  Ex.  129  ;  Ross  v. 
Fedden,  L.  R.  7  Q.  B.  661 ;  41  L.  J. 
Q.  B.  270;  see  A/idersonv.  Oppcii- 
heimer,  L.  R.  6  Q.  B.  D.  602  ;  49 
L.  J.  Q.  B.  466  ;  Stevens  v.  Wood- 
ward, L.  E.  6  Q.  B.  D.  318;  50 
L.  J.  Q.  B.  231. 

(v)  See  ante,  p.  18 ;  Parke,  B. 
Dietrichsen  v.  Giuhelei,  14  M.  & 
W.  860. 

[w)  Ter  cur.  Harnett  v.  Maitland, 
16  M.  &  W.  262  ;  see  ITerne  v.  Ben- 
bow,   4  Taunt.  704  ;    Woodhouse  v. 


IFan-er,  L.  R.  5  Q.  B.  T>.  407 ;  49 
L.  J.  Q.  B.  on. 

(x)  Co.  Lit.  53  b;  ante,  p.  18. 

(;v)  XnolVs  Case,  Hargrave's  note 
to  Co.  Lit.  53  a. 

(z)  TeDterden,  C.  J.  Aniuorth  v. 
Johnson,  6  C.  &  P.  239,  citing-  ler- 

guson  V. ,  2  Esp.  690  ;  Patteson, 

J.  Leach  v.  Thomas,  7  C.  &  P.  327. 

[a)  Taunton,  J.  Torritawv.  Yowig, 
6  C.  &  P.  8. 

[b)  Davies  v.  Davies,  L.  R.  38  C. 
D.  499.  See  Yellowh/ y.  Gower,  11 
Ex.  294  ;  24  L.  J.  Ex.  289. 
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declined  to  interfere  against  mere  permissive  waste ;  tlie 
Court  never  interposes  in  case  of  permissive  waste,  either 
to  prohibit  or  to  give  satisfaction,  as  it  does  in  case  of  wilful 
waste"  (c).  And  "an  equitable  tenant  for  life  cannot  be 
called  upon  to  repair  and  cannot  be  made  liable  for  neglect- 
ing to  repair"  (rf). 

Eepairs  may  be  charged  by  the  limitation  of  the  estate ;  Charge  of 
as  where  a  house  was  devised  upon  the  terms  of  the  devisee  ^^P^^'^- 
for  life  "keeping  the  same  in  good  and  tenantable  repair," 
and  during  his  tenancy  the  house  was  destroyed  by 
an  accidental  fire,  it  was  held  "  that  the  will  created  an 
obligation  upon  the  tenant  for  life  to  rebuild  the  pre- 
mises "  (e).  Where  a  devisee  for  life,  subject  to  the  like 
charge,  died  leaving  the  premises  out  of  repair,  it  was  held 
that  the  remainderman  had  a  right  of  action  for  waste  by 
non-repair  against  the  executor,  and  that  the  measure  of 
damages  was  the  sum  necessary  to  put  the  premises  in  the 
state  of  repair  in  which  the  tenant  for  life  ought  to 
have  left  them  (/). — The  incumbent  of  an  ecclesiastical  Incumbent  of 
benefice  was  held  bound  at  common  law  to  repair  and 
maintain  the  house  and  buildings,  having  regard  to 
the  nature  of  the  tenancy  (g) .  During  the  incumbency 
the  patron  of  the  benefice  might  bring  a  suit  to  restrain 
the  commission  of  watte,  and  it  seems  he  might  have 
an  account  of  the  proceeds  of  waste  committed  (h).  Aiter 
the  retirement  or  death  of  the  incumbent  the  successor  had 
an  action  against  him  or  his  executor  to  recover  the  value 
of  the  dilapidations  («).      The  dilapidations  of  buildings 

(c)  Cranworth,  L.  C.  Fowi/s  v.  5  Q.  B.  D.  404 ;  49  L.  J.  Q.  B. 
Blagrave,  4  D.  M.  &  G.  458;  24  609;  see  BaWujanij  v.  Walford, 
L.  J.   C.  145,  citing   Castlemain  v.       L.  E.  33  C.  D.  630. 

Craven,  22  Vin.  Abr.  523  ;    Wood  v.  {g)    Wise  v.  Metcalfe,   10  B.  &  C. 

Gaynon,  Ambl.  396  ;   see  Warren  v.  299  ;  Huntley  y.  Russell,   13  Q.  B. 

Sudall,'  IJ.  &  H.  1  ;   29  L.  J.  C.  572. 
543  (h)  Jlolden  v.  Weelces,  1  J.  &  H. 

(d)  Cotton,  L.  J.  Se  HotchJcys,  278;  30  L.  J.  0.  35;  Sowerby  v. 
L  R.  32  0.  D.  418  ;  55  L.  J.  C.  Fryer,  L.  E.  8  Eq.  423  ;  38  L.  J. 
649.  0.  617. 

(e)  Re  SMtiyley,  3  Mac.  &  G.  (i)  Runhiry  v.  Eewson,  3  Ex. 
221.                                                             558  ;  Stirling,  J.  Re  Monk,  L.  E. 

(/)    Woodhouse  v.  Wallcer,  L.  E.       35  C.  D.  685. 
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of  ecclesiastical  benefices  are  now  specially  proYided  against 
and  remedied  by  "The  Ecclesiastical  Dilapidations  Act, 
1871,"34&36  Yict.  c.  43(<7). 

Tenant  for  life  "without  impeachment  of  waste,"  though 
not  chargeable  at  law  with  waste,  is  chargeable  with  equit- 
able waste,  that  is,  wilful  and  unreasonable  abuse  of 
the  property.  Where  tenant  for  life  under  a  settlement 
"  without  impeachment  of  waste "  from  motives  of  dis- 
pleasure at  his  son  who  was  tenant  in  remainder,  began 
wilfully  to  destroy  the  house,  the  Court  granted  an  in- 
junction to  restrain  the  waste  and  decreed  that  the  house 
should  be  restored  (/*). 


Waste  in 
houses  and 
huildings. 


Property  in 
materials. 


The  iDulling  down  of  houses  or  buildings  by  the  tenant 
is  prima  facie  waste ;  so  also  any  destruction  done  to  a 
house  or  building  or  to  any  part  of  it,  or  to  any  fixture 
annexed  to  it,  is  prima  facie  waste,  for  which  the  tenant 
is  responsible  to  the  lessor  or  reversioner.  If  a  house 
or  building  be  ruinous  at  the  tenant's  coming,  it  is  not 
waste  in  him  to  suffer  it  to  fall  down,  but  it  is  waste  if  he 
pull  it  down,  unless  for  the  purpose  of  rebuilding  it  («') . 
But  the  pulling  down  of  a  building  is  not  waste,  if  proved 
not  to  be  to  some  material  extent  injurious  to  the  iaherit- 
ance  {k). — If  the  tenant  wastefully  pulls  clown  a  house, 
the  lessor,  besides  his  action  of  waste,  becomes  entitled  to 
the  property  in  the  materials,  as  being  parcel  of  the  in- 
heritance in  which  the  interest  of  the  lessee  is  determined 
by  the  severance  ;  as  in  the  case  of  trees  wastefully  cut  (/) . 
But  "  if  the  house  fall  down  by  tempest,  or  be  burnt  by 
lightning,  or  prostrated  by  enemies,  or  the  like,  without  a 
default  of  the  tenant,  or  was  ruinous  at  his  coming  in  and 
fall  down,  the  tenant  may  build  the  same  again  with  such 


[g)  Jones  t.  Dangerjield,  L.  E.  1 
C.  D.  438 ;  45  L.  J.  C.  161 ;  Kim- 
herY.  Faravicini,  L.  E.  15  Q.  B.  D. 
222  ;  54  L.  J.  Q.  B.  471  ;  2ic  Monlc, 
L.  E.  35  0.  T>.  683. 

(A)    Vane    v.    Barnard,    2    Vern. 


738 ;   1  Salk.  161  ;  ante,  p.  24. 

(i)  Co.  Lit.  53  a;  ante,  p.  18. 

[jc)  Doe  v.  JSarl  of  Burlington,  5 
B.  &  Ad.  507. 

{I)  4  Co.  63  fir,  Serlakenden's 
Case;  ante,  p.  37. 
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materials  as  remains,  and  with  other  timber  which  he  may- 
take  growing  on  the  ground"  (««).  A  tenant  may  in 
general  take  materials  for  repairing  houses  and  buildings 
from  the  demised  premises,  as  timber,  stone  and  the  like. 
But  if  the  tenant  commit  waste,  and  then  fell  down 
timber  to  repair  the  same,  this  is  a  double  waste  (h)  . 

It  is  laid  down  that  "  if  the  tenant  build  a  new  house  it  New  build- 
is  waste,  and  if  he  suffer  it  to  be  wasted  it  is  a  new  ^°^' 
waste"  ;  but  this  is  to  be  understood  with  the  condition 
that  the  new  house  or  building  affects  the  inheritance  of 
the  land  in  manner  which  the  law  recognizes  to  be  inju- 
rious (o).  Opening  a  new  door  in  a  house  was  held  not  to 
be  waste,  unless  proved  to  weaken  or  injure  the  build- 
ing (j!?).  Pulling  down  old  buildings  and  replacing  them 
with  new  may  be  injurious  to  the  inheritance  by  increasing 
the  charge  upon  the  estate  and  thereby  diminishing  its 
value,  or  by  confusing  the  identity  and  impairing  the  evi- 
dence of  title ;  and  if  it  be  proved  to  be  injurious  to  a 
material  extent  it  is  waste  {q) .  And  the  making  of  new 
walls,  fences,  hedges  or  ditches,  to  the  confusion  of  boun- 
daries, may  be  waste  (;■) .  A  provision  in  a  lease  that  the 
tenant  should  repair  and  keep  in  repair  such  buildings, 
imjprovements  and  additions  as  should  be  made  by  him 
during  the  term,  was  construed  to  give  him  an  implied 
licence  to  make  sttch  improvements  and  additions,  which 
otherwise  might  legally  be  waste  («). 

A  tenant  is  not   liable  for  damage    or  destruction  of  Proper  and 
buildings  resulting  from  reasonable  use  of  them  for  the  use!°" 
proper  purpose  for  which  they  were  intended  ;    unless  he 
is  under  some  special  obligation  or  agreement  to  repair. 
"  No  user  of  a  tenement  which  is  reasonable  and  proper, 

(m)  Co.  Lit.   53  a;  i  Co.  63  a,  145 ;  Moe  v.  Jones,  4  B.  &  Ad.  126. 
Serlakenden^ s    Case;    11    Co.    82  a,  [q)  Greene  y.  Cole,  2  Saund.  259, 

Bowles'  Case.  note  (11);  DoeY.  Hand,  5  B.  &  C. 

(k)  Co.  Lit.  53  i;  ante,  p.  36.  855;  Suntley  v.  Sussell,  13  Q.  B. 

(o)  Co.  Lit.  53  a  ;  Jones  v.  C'Aap-  572. 
pell,  L.  E.  20  Eq.  539;  44  L.  J.  0.  (r)  Co.   Lit.    53  b;  Queen's  Coll. 

658  ;  ante,  p.  18.  v.  Ilallett,  14  East,  489. 

(^)   Totmcj  V.  Spencer,  10  B.  &  C.  is)  Doe  v.  Jones,  4  B.  c&  Ad.  126. 
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having  regard  to  the  class  to  which  it  belongs,  is  waste." 
Thus  in  the  case  of  a  building  constructed  and  let  for  a 
■warehouse,  the  lessee  was  held  not  to  be  responsible  for  the 
floors  breaking  down  under  a  not  unreasonable  weight  of 
goods,  which,  unknown  to  him,  they  were  insufBcient  to 
bear(<).  "  The  tenant  is  not  liable  for  latent  faults  and 
defects  in  the  property  demised,  in  the  absence  of  some 
express  agreement  imposing  such  liability  upon  him.  He 
is  entitled  to  assume  that  it  is  fit  to  be  used  for  the  pur- 
poses for  which  it  is  let  and  for  which  it  is  apparently  fit." 
"  A  tenant,  however,  is  ^jrima  facie  bound  to  restore  the 
property  demised  to  him,  and  if  the  property  is  destroyed 
by  the  acts  of  himself  or  his  undertenants  the  presumption 
is  against  him,  and  he  must  in  order  to  exonerate  himself 
show  that  the  destruction  was  owing  to  causes  for  which 
he  was  not  responsible"  (m). 

A  tenant  is  not  responsible  for  damage  or  destruction 
caused  by  superior  force  [vis  major),  without  default  or 
negligence  on  his  part,  as  by  enemies  of  the  Queen,'  or  by 
tempest,  lightning,  or  the  lilie  ;  unless  he  has  covenanted 
to  repair  absolutely  and  without  exception  of  such 
events  (»). — The  destruction  of  a  house  or  building  by  fire 
was  attributed  at  common  law  to  the  negligence  of  the 
tenant,  in  absence  of  proof  to  the  contrary ;  and  "  burning  a 
house  by  negligence  is  waste  "  {iv).  Upon  the  same  prin- 
ciple of  presumptive  negligence  at  common  law  the  tenant 
of  a  house  in  which  a  fire  began  was  liable  to  his  neigh- 
bour for  damage  caused  by  the  fire  spreading.  By  the 
statute  14  Greo.  III.  c.  78,  s.  86,  re-enacting  6  Anne,  c.  31, 
it  was  enacted  "  that  no  action  shall  be  had  against  any 
person  in  whose  house  or  other  building  or  on  whose  estate 
any  fire  shall  accidentally  begin  :  provided  that  no  contract 
or  agreement  made  between  landlord  and  tenant  shall  be 


(t)  Saner  Y.  Hilton,  L.  E.  7  G.  D. 
815  ;  47  L.  J.  C.  267  ;  Manchester 
Warehouse  Co.  v.  Carr,  L.  E.  5 
0.  P.  D.  507  ;  49  L.  J.  C.  P.  809. 


{u)  Fer  cur.  JfaneJiestcr  JVarehoitse 
Co.  V.  Carr,  L.  R.  5  C.  P.  D.  612 ; 
49  L.  J.  C.  P.  809. 

{v)  Ante,  p.  22. 

[ui]  Co.  Lit.  53  b. 
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hereby  defeated  or  made  void."  This  statute  is  construed 
as  referring  to  accidental  fires  only,  and  not  to  protect  fires 
originating  in  negligence  or  intention  («) . — E,ent  is  not  Suspension  of 
suspended  by  the  destruction  of  demised  buildings  by 
fire  or  other  accident,  although  neither  the  lessee '  nor  the 
lessor  may  be  bound  to  restore  them,  unless  exemption  from 
the  rent  be  expressly  stipulated  for  in  such  events ;  nor  is 
there  any  claim  in  equity  to  restrain  an  action  for  the  rent 
under  such  circumstances  (y).  If  it  is  intended  to  suspend 
the  payment  of  rent  in  such  events  the  reservation  or  cove- 
nant for  the  rent  must  be  expressly  so  qualified ;  and  such 
exemption  from  rent  will  apply  only  in  the  events  speci- 
fied (2).  The  same  law  has  been  held  to  apply  to  the 
tenancy  of  an  upper  floor  or  of  separate  apartments  of  a 
house  which  is  destroyed  by  fixe ;  the  tenant  continuing 
liable  upon  his  independent  contract  for  rent,  unless  some 
agreement  can  be  shown  that  the  rent  should  cease  with 
the  occupation  (a) . 

In  leases  of  houses  and  buildings  repairs  are  usually  Covenants  to 
made  the  subject  of  covenants  and  conditions,  by  which  ^f^^^  ^ 
the  rights  and  obligations  on  both  sides  are  defined ;  and 
the  lessee  is  then  liable  only  according  to  the  terms  of  his 
covenant  or  agreement.  If  the  tenant  covenant  absolutely 
to  repair,  he  is  bound  to  rebuild  after  destruction  by  fire 
or  other  accident,  whether  due  to  negligence  or  not  (5). 
So  also  if  he  is  charged  with  repairs  by  the  limitation  of 
his  estate,  as  a  devisee  for  life  upon  the  expressed  condi- 
tion  of  "  keeping  the  premises  in  good  and  tenantable 

(x)  FilUter  Y.  Thippard,  11  Q.  B.  815;  47  L.  J.  C.  267;  Manchester 

347;    Canterbury   v.   Att.-Gen.,    1  Warehouse  Oo.  y.  Carr,  L.  R.  6  C. 

Phill.  316  ;  Hargrave's  note  (1)  to  P.  D.  507 ;  49  L.  J.  0.  P.  809. 
Co.  Lit.  57  a.  {a)  Ia)d  v.  Gorton,  5  Bing-.  N.  C. 

(«/)  Balcer  v.  Holtzapfel,  4  Taunt.  501  ;  Facker  v.    Gibbins,    1    Q.   B. 

45;   18  Ves.    115;  Leeds  v.   Cheet-  421. 

ham,  1  Sim.  146  ;  Izod  v.  Gorton,  5  (4)  Bullock  v.  Dommitt,  6  T.  K. 

Bing.  N.  C.  501.  660;   TValtonY.TFaterhouse,  2  Wms. 

(z)  Saner  Y.  Bilton,  L.  R.  7  C.  D.  Saund.  420  and  notes  ib. 

L.  H 
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&Tand°othCT  ^^V^^"  (c).— Hence  it  is  usual  for  a  lessee  in  covenanting 
accidents.  to  repair  houses  and  buildings,  to  make  express  exception 
of  fire  and  tempest,  and  other  like  accidents  to  which  the 
demised  premises  may  be  subject  and  which  are  beyond 
his  control.  An  exception  of  "damage  by  fire,  storm, 
tempest,  or  other  inevitable  accident,"  is  construed  to 
include  such  other  accidents  only  as  are  ejusdem  generis  to 
those  specified ;  therefore  it  does  not  include  an  accident 
happening  from  an  ordinary  and  proper  use  of  the  pro- 
perty by  reason  of  an  inherent  defect  or  insufficiency  for 
such  use  {d).  A  covenant  by  the  lessee  to  repair  is  some- 
times qualified  by  an  exception  of  "  reasonable  wear  and 
tear ; "  these  words  are  construed  as  including  the  ordinary 
destruction  by  reasonable  and  proper  use,  but  not  an  extra- 
ordinary destruction  though  caused  by  such  proper  use  (e). 
The  damages  payable  under  a  covenant  to  leave  in  repair 
are  measured  according  to  the  condition  of  repair  required 
by  the  covenant,  and  irrespective  of  altered  conditions  of 
the  property  which  may  render  the  repairs  inapplicable  or 
valueless  (/). — In  the  absence  of  express  covenant  or  pro- 
vision for  repair,  there  is  implied  in  law  a  contract  or  pro- 
mise on  the  part  of  the  lessee  to  use  the  demised  premises 
in  a  tenant-like  manner,  which  is  in  substance  the  same  as 
the  legal  obligation  as  to  waste ;  and  under  this  implied 
promise  the  tenant  may  be  charged  with  any  act  of  wilful 
or  voluntary  or  negligent  waste ;  but,  it  seems,  not  with 
mere  non-repair,  or  deterioration  of  the  premises  by  the 
mere  wear  and  tear  of  time  {g) . 

A  landlord  or  lessor  is  under  no  implied  obligation  to  his 
tenant  or  lessee,  to  repair  or  maintain  the  demised  pre- 
mises ;  nor  to  compensate  any  loss  sustained  by  the  tenant 


Implied  con 
tract  for 
tenant-like 
use. 


Liability  of 
landlord  for 
repair. 


(«)  In  re  Skingleij,  3  Mac.  &  Q-. 
221 ;  ante,  p.  93. 

{d)  Saner  v.  Bilton,  L.  K.  7  C.  D. 
815;  47  L.  J.  C.  267;  Manchester 
Warehouse  Co,  v.  Oarr,  L.  R.  5 
C.  P.  D.  513  ;  49  L.  J.  C.  P.  809. 

(e)  Manchester   Warehouse  Co.  v. 


Carr,  supra. 

(/)  Morgan  v.  Sardy,  L.  E.  17 
Q.  B.  D.  770. 

{g)  Ante,  p.  92  ;  Martin  t.  Gil- 
ham,  7  A.  &  E.  643  ;  Torriano  v. 
Toung,  6  C.  &P.  8.  But  see  Davies 
V.  Davies,  L.  K.  38  C.  D.  499. 
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from  defects  of  repaii- ;  although  he  may  have  notice  that 
from  want  of  repair  the  premises  are  dangerous  («) . — Nor  Implied 
is  there,  in  general,  any  implied  warranty  or  condition  in  demised^  ° 
a  lease,  that  the  demised  premises  are  in  good  repair  or  fit  premises, 
for  the  purpose  for  which  they  are  intended  to  be  used ;  as 
was  held  in  the  case  of  a  building  let  for  a  warehouse 
which  was  insufficient  to  support  a  reasonable  weight  of 
goods ;  nor  is  the  lessor  responsible  for  loss  occasioned  by 
such  insiifficiency  {k) .  So  there  is  no  generally  implied 
condition  in  letting  a  dwelling  house  that  it  is  habitable  or 
that  it  wUl  last  during  the  term  demised ;  nor  can  the 
lessee  rescind  the  lease  and  quit  the  house,  if  it  does  not 
satisfy  such  conditions  il).  But  exception  is  made  in  the 
letting  of  furnished  houses  and  apartments,  as  to  which 
there  is  an  implied  condition,  that  they  are  fit  for  residen- 
tial purposes  ;  and  if  they  do  not  satisfy  such  condition  the 
lessee  may  rescind  the  letting  (;«) . — As  regards  third  par- 
ties, the  occupying  tenant  is  prima  facie  responsible  for  any 
injury  or  nuisance  caused  by  the  state  of  the  premises ;  but 
the  landlord  may  be  responsible  by  reason  of  having  under- 
taken the  duty  of  repair  («) . — A  covenant  by  a  lessor  to  Covenant  by 
keep  the  demised  premises  in  repair  during  the  term  im-  repair, 
pliedly  imports  the  condition  that  the  lessee  must  give  him 
notice  from  time  to  time  of  want  of  repau',  the  knowledge 
of  which  rests  with  the  lessee.  A  covenant  by  the  lessor 
to  put  the  premises  in  repair  does  not  require  notice ;  nor 
does  a  covenant  to  repair  by  the  lessee  (o) .    A  covenant  by 


li)  Gott  V.    Gandy,   2   E.    &   B.  W.  5 ;    Wilson  v.  FinchSatton,  L. 

845  ;  23  L.  J.  Q.  B.  1  ;   CoUieek  v.  B.   2  Ex.  T>.  336  ;  46  L.  J.  Ex. 

Girdlers'  Co.,  L.  K.  1  Q.  B.  D.  242  ;  489. 

45  L.  J.  Q.  B.  225.     See  Ivay  v.  («)  Sussell  v.  Shenton,   3   Q.   B. 

Hedges,  L.  R.  9  Q.  B.  D.  80.  449  ;   Chauntler  v.  Boiinson,  4  Ex. 

Uc)  Manchester  Warehouse  Co.  v.  163. 

Carr,  L.  R.   5  C.  P.  D.  507  ;  49  (o)  MaUn  v.  Watkinson,  L.  E.  6 

L.  J.  C.'P.  809 ;  Sart  v.  Windsor,  Ex.  25  ;  40  L.  J.  Ex.  33  ;    Man- 

12   M.    &   W.    68  ;  and  Sutton  t.  Chester  Warehouse  Co.  v.  Carr,  supra. 

Temple   12  M   &  W.  52.  See  London  ^  S.    W.  Ey.  v.  Flower, 

[I)  Arden  v.  Pullen,  10  M.  &  W.  L.  R.  1  C.  P.  D.  77  ;  45  L.  J.  C.  P. 

32 J.  54.      But  see   ConTSyanoing  Act, 

(ot)  Smith  V.  Marratle,  11  M.  &  1881,  b.  14. 
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the  lessor  to  repair  during  the  term  operates  as  an  exemp- 
tion of  the  lessee  from  all  liability  for  repairs ;  consequently 
a  lease  containing  such  a  covenant,  being  made  under  a 
power  which  imposed  the  condition  that  lessees  should  not 
be  made  dispunishable  for  waste,  was  held  to  be  beyond 
Insurance.  the  power  and  invalid  (^). — An  insurance  by  the  lessor 
against  fire.  ^^^^^^^  g^g  ^^gg  j^^^.  impliedly  bind  him  to  apply  the  pro- 
ceeds to  the  rebuilding  or  repairing  of  the  premises  ;  nor 
has  the  lessee,  though  under  covenant  to  repair  and  to  pay 
rent,  any  claim  in  equity  to  have  the  proceeds  so  applied, 
in  the  absence  of  any  stipulation  to  that  purpose  {q).  Upon 
the  same  principle  it  is  held  that  a  purchaser  of  a  house  is 
not  entitled,  at  law  or  in  equity,  to  the  benefit  of  an  insur- 
ance made  by  his  vendor,  without  any  stipulation  for  it  in 
the  contract  of  sale  (r) .  And,  in  general,  an  insurance  is 
presumed  to  be  made  for  the  exclusive  benefit  of  the  person 
insured  and  not  for  that  of  all  persons  interested  in  the 
property  (s).  But  by  the  Statute  14  Geo.  III.  o.  78,  s.  83, 
"  The  directors  of  insurance  offices  are  authorized  and  re- 
quired, upon  request  of  any  person  interested  in  any  house 
or  other  building  which  may  be  burned  down  or  damaged 
by  fire,  to  cause  the  insurance  money  to  be  laid  out  towards 
rebuilding  or  repairing  such  house  or  building"  (f). 

Repairs  and  The  repairs  of  hoiises  and  buildings  upon  settled  estates 
on  settfed  '^  ^  ^^6  generally  provided  for  in  the  settlement  by  vesting 
estates.  powers  in   trustees   for  that  purpose.     In  the  absence  of 

express  provision  for  raising  the  costs  of  repairs,  the  charge 
is  presumptively  to  be  borne  by  the  entire  property,  so  as 
to  fall  proportionally  upon  the  tenant  for  life  and  the 
future  successive  interests,  and  not  primarily  upon  the 

{p)   Yellowly  v.  Gower,    11   Ex.  (s)    TVarwiclcer  v.  BretnaU,  L.  E. 

274  ;  24  L.  J.  Ex.  289.  23  C.  D.  188. 

(j)  Leech    v.    Gheetham,    1   Sim.  (t)  As  to  the  construction   and 

146.  effect    of    this    statute,    see   Sxp. 

(r)  Foole  v.  Adams,  33  L.  J.  C.  Gorely,  He  Barker,    4  D.   J.   &  S. 

639  ;  Mayner  v.  Preston,  L.  R.   18  477 ;    34   L.   J.   B.    1 ;  Rayner  v. 

C.  D.  1  ;   60  L.  J.  C.  472.  Preston,  supra. 
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current  rents  and  profits  {u) .  If  the  tenant  for  life 
of  settled  land,  although  not  charged  with  repair,  does 
repairs  voluntarily,  he  cannot  charge  the  costs  upon  the 
entire  property,  unless  by  some  special  power,  or  by  the 
authority  of  the  Court  obtained  for  that  purpose  («).  "A 
tenant  for  life  is  not  in  general  a  trustee  for  the  persons 
entitled  in  remainder  as  to  any  improvements  he  may  make 
upon  the  estate,  and  he  cannot  unless  a  special  power  is 
given  him  charge  against  the  estate  any  sums  expended  by 
him  in  making  them."  (w). — The  Court  has  a  general  Jurisdiction 
jurisdiction  over  settled  estates  by  which  it  can  order  the 
repair  or  renewal  of  buildings  at  the  cost  of  the  estate.  In 
a  case  where  the  mansion-house  of  a  settled  estate  was 
falling  down  and  there  were  no  funds  available  to  rebuild 
it,  the  Court  authorized  the  trustees  to  raise  the  sum 
required  for  rebuilding  by  mortgage  of  the  whole  property, 
upon  evidence  that  the  value  of  the  property  subject  to  the 
mortgage  and  with  the  house  would  be  greater  than  if  the 
house  were  pulled  down  {x).  Where  there  are  funds  of  a 
settlement  under  trust  for  re-investment  in  land  to  the 
same  uses  as  the  settled  estates,  the  Court  will  sanction 
the  funds  being  applied  in  the  erection  of  new  buildings  on 
the  principle  that  the  permanent  improvement  of  the  old 
estate  is  substantially  the  same  thing  as  the  purchase  of  a 
new  estate  (y). — By  the  Settled  Land  Act,  1882,  45  &  46  Settled  Land 
Vict.  0.  38,  ss.  21,  25,  capital  money  arising  from  the  sale 
of  settled  land  under  the  Act  may  be  applied  in  payment 
for  any  improvements  authorized  by  the  Act,  including 
buildings  for  agricultural,  manufacturing  or  domestic  pur- 
poses. Under  this  Act  the  Court  will  not  sanction  the 
application  of  the  capital  money  in  payments  for  voluntary 

(»)  Fowus  V.  Blagrave,  i  D.  M.  (w)   Mellish,    L.    J.    BerMey's 

&  G.  448 ;  Re  Eotchkys,  L.  R.  32  Will,  L.  B.   10  Ch.  59  ;  44  L.  J. 

C.  D.  408;  55  L.   J.  C.  546;  Ee  C.  3. 

Courtier,  L.  R.   34  C.  D.  136  ;  56  {x)  Frith  v.   Cameron,  L.  R.  12 

L.  J.  C.  350.  Eq.  169 ;  40  L.  J.  C.  778. 

M  Ante,  p.  92  ;  Ee  Leigh's  Estate,  (y)  Ee  Newman's  Settled  Estates, 

L.  R.  6  Ch   8S7 ;  40  L.  J.  C.  687.  L.  R.  9  Ch.  681  ;  43  L  J.  0.  702. 
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improvements  made  by  the  tenant  for  life  without  reference 
to  the  Court;  nor  in  payment  for  charges  previously 
incurred  for  buildings  and  improvements,  and  secured  by 
terminable  instalments  (s).  The  Court  will  not  sanction 
the  application  of  capital  money  within  the  Act  to  mere 
repairs  which  do  not  amount  to  improvements  allowed  by 
the  Act ;  and  where  there  is  a  conflict  between  the  provi- 
sions of  the  Act  and  the  powers  of  the  trustees  of  the 
settled  land  as  to  the  application  of  capital  or  income  upon 
improvements  proposed,  the  provisions  of  the  Act  must 
prevail  {a). 


{z)  He  Knatchiull's  Estate,  L.  K.  35  C.  D.  41 ;  56  L.  J.  0.  445. 
29  0.  D.  588;  54  L.  J.  0.   1168  ;  (a)  Clarke  v.  Thornton,  L.  E.  35 

Ee  Broadwater  Estate,  54  L.  J.  0.  0.  D.  307 ;  56  L.  J.  C.  302. 
1104;  Se  Sotchkin' s  Estate,  L.  K. 
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CHAPTER  VIII. 
FIXTUEES. 

Fixtures  defined — fixtures  pass  witli  the  laud — to  purchaser — to  lessee 
for  life  or  years — to  mortgagee. 

Fixtures  upon  land  of  another. 

What  things  are  fixtures — fixtures  for  use  of  land — buildings  and  con- 
structions upon  land — fixtures  for  trade  or  business — machinery — 
fixtures  for  domestic  use — furniture — accessories  to  fixtures — ■ 
movable  buildings  and  constructions. 

Tenant's  fixtures — tenant  in  fee  simple — tenant  of  limited  estate — • 
trade  fixtures — domestic  fixtures — ornamental  fixtures  and  furni- 
ture— agricultural  fixtures — Agricultural  Holdings  Act — right  of 
removal  during  tenancy. 

Covenants  for  removal  of  fixtures — covenants  to  leave  fixtures. 

Fixtures  as  subject  of  action — of  execution— of  distress  for  rent — in 
bankruptcy  of  tenant — disclaimer  of  lease  by  trustee. 

Fixtures  assigned  separately  from  the  tenement — Statute  of  Frauds — 
Bills  of  Sale  Acts. 

The  word  "fixtures"  in  the  general  and  primary  sense  Fixtures  de- 
means whatever  things  are  so  fixed  to  land,  or  to  buildings  ^'^  ' 
upon  the  land,  as  to  become  in  fact  part  thereof ;  so  that 
such  fixtures  become  pres-umptively  the  property  of  the 
owner  of  the  land  and  pass  with  the  ownership.  This  is 
the  meaning  expressed  in  the  maxim  of  the  civil  law, 
quicquid  plantatur  solo,  solo  cedit.  The  word  is  also  used 
in  a  secondary  sense  to  mean  such  things  as,  being  fixtures 
in  the  above  primary  sense,  are  nevertheless,  by  reason  of  , 

their  special  nature  or  circumstances,  removable  from  the  >\i 

land  by  a  tenant  of  a  limited  estate  as  against  the  landlord  '^^ 

or  reversioner,  and  are  therefore  specially  called  "  tenant's  ■  '; 

fixtures"  (a). — Accordingly,   fixtures  presimiptively  pass 

{a)  Post,  p.  112. 
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Kxtarea  pass   with  the  land  by  descent  to  the  heir  of  an  estate  of  inherit- 
with  the  land.  ^^^^^  .^   ^^^   ^.^^^^   ^^   j^  ^^.^^  ^^  forming  part  of  the 

subject  of  inheritance.  They  pass  with  the  land  to  the 
executor  of  a  deceased  tenant  for  years  ;  and  upon  the  ex- 
piration of  the  term  they  pass  to  the  reversioner,  subject 
to  the  distinction  of  removable  or  tenant's  fixtures  (b). 
And  a  devise  or  bequest  by  will  of  a  house  or  land  prima 

Fixturea  pass   fade  passes  the  fixtures  mthout  special  mention  (c). — Upon 
to  purchaser.     ,,  .      .   ,  i^      i  i       i    •      j-i, 

the  same  principle  a  conveyance  ol  a  house  or  land,  m  tne 

absence  of  any  reservation  or  exception,  passes  the  fixtures 
to  a  purchaser  mthout  expressly  mentioning  them ;  and 
they  are  presumptively  paid  for  in  the  price  (d).  A  con- 
veyance expressly  including  "  fixtures"  has  the  same  effect, 
and  no  more ;  it  does  not,  in  the  absence  of  special  cir- 
cumstances, extend  the  operation  of  the  conveyance  to 
things  not  strictly  speaking  fixtures  (e).  A  compulsory 
purchase  of  land  by  a  railway  company  under  the  Lands 
Clauses  Act  includes  the  fixtures ;  the  company  are  bound 
to  take  them  as  part  of  the  land  if  the  tenant  requires  it, 
though  they  may  be  tenant's  fixtures  removable  as  against 
To  tenant  for  his  landlord  (/). — So  a  lease  for  life  or  for  years  presum- 
y^*"'  ■  tively  passes  all  the  then  existing  fixtures ;  and  the  sever- 
ance of  such  fixtures  by  the  tenant  for  Kfe  or  for  yeaxs 
2mmd  facie  constitutes  waste  of  the  inheritance  for  which 
he  is  responsible  to  the  reversioner.  If  wrongfully  severed, 
the  tenant  retains  no  right  to  use  them  during  his  term, 
but  they  become  absolutely  vested,  as  personal  chattels,  in 
the  landlord  or  reversioner,  ia  the  same  manner  as  the 
latter  becomes  entitled  to  the  immediate  possession  of 
timber  or  minerals  wi'ongfuUy  severed  from  the  inherit- 
ance (g).  Fixtures  annexed  by  the  tenant  during  his 
tenancy  are  prima  facie  in  the  same  legal  position  as  to 

(i)  Fisher  v.  Didesmi,  12  01.  &E'.  &  C.  76. 

312  ;  Sain  v.  Brand,  L.  R.  1  Ap.  (e)   Wiltshear  v.  Cottrell,   1  E.   & 

Ca.  762.  B.  674. 

(e)  Bech  v.  Rehow,  1  P.  Wms.  94 ;  (/)   Giison  v.  Sammersmiih  St/., 

Finney  Y.  Grice,  L.  R.  10  0.  D.  13  ;  32  L.  J.  C.  337. 

48  L.  J.  C.  247,  cited yosi,  p.  111.  (g)  Farrant  v.  Thompson,  5  B.  & 

Id)   Colegravc  v.  Bias  Santos,  2  B.  Aid.  826  ;  ante,  p.  37. 
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ownersMp  as  tliose  annexed  before  the  lease,  and  they 
cannot  be  removed  by  the  tenant  without  committing 
waste  ;  but  the  exception  is  here  made  of  "  tenant's  fix- 
tures" or  fixtures  in  the  secondary  sense  above  men- 
tioned (/*).  Accordingly  two  general  rules  have  been  laid 
down :  "  one  of  these  rules  is  the  rule  that  whatever  is 
fixed  to  the  freehold  of  land  becomes  part  of  the  freehold 
or  inheritance.  The  other  is  that  whatever  once  becomes 
part  of  the  inheritance  cannot  be  severed  by  a  limited 
owner,  whether  he  be  owner  for  life  or  for  years,  without 
the  commission  of  waste.  To  the  first  rule  there  is  no 
exception  whatever.  But  to  the  second  rule,  namely, 
the  irremovability  of  things  fixed  to  the  inheritance,  there 
is  ground  for  the  important  exception  of  tenant's  fix- 
tures "  («') . — Upon  the  same  principle  a  mortgage  of  land  Mortgagee, 
or  houses  presumptively  passes  all  fixtures  to  the  mort- 
gagee as  part  of  his  security,  without  special  mention; 
whether  the  property  be  freehold  or  leasehold,  and  whether 
the  fixtures  be  removable  or  not ;  also  fixtures  annexed  by 
the  mortgagor  subsequently  to  the  mortgage  become 
part  of  the  security.  The  claim  of  the  mortgagee  to  the 
fixtures  is  prior  to  any  claim  created  by  subsequent  deal- 
ings of  the  mortgagor,  and  is  secured  against  all  other 
creditors  in  the  event  of  his  baniruptcy  (/).  An  equitable 
mortgage  has  the  same  effect  as  a  legal  mortgage  upon 
the  fixtures ;  the  question  as  to  what  is  included  in  the 
subject  of  mortgage  being  the  same  in  both  (Jc).  A  mort- 
gagor in  possession  retains  no  right  of  removing  "  tenant's 
fixtures"  nor  does  he  acquire  any  right  of  removing 
"tenant's  fixtures"  annexed  by  him  subsequently  to  the 

ih)  Co.  Lit.  53  a;  Elu-es  v.  Mawe,  &  W.  409  ;   Mather  v.  Fraser,  2  K. 

3  East,  38  ;  2  Smith's  L.  0.  ;  JlitcJc-  &  J.  536  ;  25  L.  J.   C.  361.     See 

land  V.  Butterjield,  2  B.  &  B.  54  ;  Holland  v.  Hodgson,  L.  R.   7  C.  P. 

lyEyncourt  v.  Gregory,  L.  R.  3  Eq.  340  ;  41  L.  J.  C.  P.   146  ;  Meiix  v. 

382  ;   36  L.  J.  C.  107.  Jacohs,  L.  R.  7  H.  L.  481. 

(i)  Caims,  L.  C.  Bain  v.  Brand,  (/c)  Meiix  v.  Jacohs,  supra  ;  Long- 

L.  R.  1  Ap.  Ca.  767.  bottom  v.  Berry,  L.  R.  5  Q.  B.  123  ; 

[j)  Longstaffy.  Meagoe,  2  Ad.  &  39  L.  J.  Q.  B.  37. 
El.  167  ;  Hitchman  v.  Walton,  4  M. 
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mortgage ;  he  is  not  in  the  relation  of  tenant  to  the  mort- 
gagee for  this  purpose  (l).  And  the  ordinary  attornment 
clause  in  a  mortgage  is  construed  as  a  further  security 
only,  without  taking  away  from  the  character  of  the  mort- 
gage or  altering  its  incidents  (ot')  .  But  in  a  mortgage 
by  underlease  of  premises  containing  tenant's  fixtures  the 
right  of  removal  and  disposal  of  such  fixtures  does  not  pass 
to  the  mortgagee  unless  expressly  conveyed ;  the  under- 
lease presumptively  carries  only  the  use  of  aU  existing 
fixtures,  as  it  does  the  use  of  the  land  during  the  term, 
leaving  the  right  of  removal  to  the  mortgagor  at  the  end 
of  the  term  {n).  In  the  case  of  a  lease  made  by  a  mort- 
gagor in  possession,  the  lessee  has  the  same  right  to 
remove  fixtures  against  the  mortgagee  as  against  his  lessor, 
such  lease  being  presumptively  made  vdth  the  acquiescence 
of  the  mortgagee  (o).  If  it  be  intended  that  fixtures  shall 
not  be  included  in  a  mortgage,  the  terms  of  the  mortgage 
deed  must  express  that  intention ;  so  if  it  be  intended  that 
some  fixtures  should  pass  and  others  not  (p)  ;  or  if  it  be 
intended  that  some  things  should  be  mortgaged  with  the 
land  which  are  not  strictly  fixtures  (q).  But  in  the 
absence  of  an  intention  to  the  contrary  expressed  in  the 
mortgage  deed,  it  will  pass  all  fixtures ;  and  the  express 
■  mention  of  some  of  the  fixtures  is  not  sufiicient  alone  to 
exclude  the  others  not  mentioned  (r).  A  mortgage  gives 
no  implied  power  to  sever  fixtures  ;  nor  does  a  power  in  a 
mortgage  deed  to  sell  the  land  or  any  part  thereof,  unless 


(l)   Walmsleij  v.  Milne,  7   C.  B.  L.  J.  0.  114. 

N.  S.  115  ;  29  L.  J.  C.  P.  97  ;  CuU-  (o)  Sanders  v.  Davis,  L.  R.  15  Q. 

wick  T.  Swindell,  L.  B.  3  Eq.  249  ;  B.  D.  218  ;  54  L.  J.  Q.  B.  576. 

36  L.  J.  0.  173;   Glimiev.  Wood,  {p)  Trappes  y.  Sarter,  2  G.  &.M.. 

L.  E.  4  Ex.  328  ;  38  L.  J.  Ex.  223  ;  153  ;    Waterfall  t.  Penistone,   6  E. 

Longhottom  v.  Serry,  L.  R.  5  Q.  B.  &  B.   876 ;   26  L.  J.   Q.  B.   100 ; 

137  ;  39  L.  J.   Q.  B.  37  ;    Cross  y.  explained  in  Walmslei/  v.  Milne,  7 

Barnes,  46  L.  J.  Q.  B.  479.  C.  B.  N.  S.  133. 

(m)  Jlxparte  Pimnett,  Ee  Kitehin,  (q)  Steward  v.  Lomie,  1  B.  &  B. 

L.  E,.  16  C.  D.  226  ;   50  L.  J.  C.  606. 

212.  (r)  SouthportBanleingOo.y.Thomp- 

(n)   Southport    Banking    Co.    v.  son,  L.  B.  37  C.  D.  64  ;  57  li.  J.  C. 

Thompson,  L.  B.   37  C.  B,  64  ;  57  114. 
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power  is  expressly  given  to  sever  tlie  fixtures  and  sell  them 
as  personal  chattels  (s). 

If  a  person  builds  or  erects  anything  upon  the  land  of  Fixtures  upon 
another  with  his  own  materials,  the  building  or  erection  ^^^j^gj. 
becomes  a  fixture  according  to  the  above  principle,  and  is 
presumptively  the  property  of  the  owner  of  the  land  as  if 
it  had  been  made  with  his  materials  ;  but  the  presumption 
may  be  rebutted  by  the  circumstances  {t).  Thus,  where  a 
fixture  is  made  upon  the  land  of  another  in  exercise  of  an 
easement  or  right  over  it ;  as  in  the  case  of  an  easement 
appurtenant  to  a  mill  of  keeping  a  hatch  upon  the  mill 
stream  to  regulate  the  flow  of  water  (m)  ;  an  easement 
appurtenant  to  a  wharf  of  fixing  mooriag  piles  in  the  bed 
of  the  adjacent  river  {v) ;  an  easement  subsidiary  to  rights 
of  mining,  of  erecting  mining  machinery  and  buildings 
upon  the  surface  of  the  land  («(') .  In  all  these  cases  there 
is  an  easement  of  placing  certain  fixtures  upon  the 
land,  which  remain  the  property  of  the  owner  of  the 
easement  and  are  removable  by  him,  and  which  pass 
with  the  easement  and  not  with  the  land  («) .  And  the 
possession  of  fixtures  separately  from  the  land  or  building 
to  which  they  are  fixed  may  be  the  subject  of  ratiag;  as  in 
the  case  of  telegraph  posts  and  wires  fixed  by  licence  of  the 
owners  of  land  (y) .  Where  a  person  built  a  public  bridge 
with  his  own  materials  upon  the  land  of  another  person 
who  granted  leave  for  the  purpose,  it  was  held  that  the 
materials  of  the  bridge  remained  the  property  of  the  per- 
son who  built  it,  subject  to  the  use  by  the  pubhc ;  and 
that  on  the  bridge  beiag  removed  the  materials  reverted 
to  bi-m   absolutely  (a) . — On  the  other  hand,  if  a  person 

(s)  He  Yates,  L.  R.  3S  0.  D.  112 ;  (w)  Wake  v.  Sail,  L.  R.  8  Ap.  Ca. 

67  L.  J.  0.  697.  195  ;  52  L.  J.  Q.  B.  494.  See  Top- 
It)  Marshalls  v.    Ulleswater    Co.,  ham  v.  Oreenside  Brick  Co.,  L.  R. 

L.  R.  7  Q.  B.  166  ;  41  L.  J.  Q.  B.  37  C.  D.  281  ;  57  L.  J.  C.  583. 

41  ;  CMtty,  J.,  ElwesY.  Briggs  Gas  (a;)  See  post,  p.  199. 

Co    L  R  33  CD.  567;  55  L.  J.  C.  (ij)  LancasUre    Telephone    Co.    v. 

734  Manchester,  L.  R.  14  Q.  B.  D.  267  ; 

(u)  Wood  Y.  Sewett,  8  Q.  B.  913.  54  L.  J.  M.  63. 

(»)  Lancaster  v.  Eve,  5  0.  B.  N.  (z)  Harrison  v.  Barker,    6  East, 

S.  717  ;  28  L.  J.  C.  P.  235.  154. 
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bxiilds  upon  his  OAvn  land  with  the  materials  of  another, 
the  property  in  the  materials  is  not  changed  against  the 
will  of  the  owner;  and  though  the  latter  may  not  be 
allowed  under  the  circumstances  to  destroy  the  building 
for  the  sake  of  the  materials,  he  seems  entitled  at  least 
to  recover  the  value  from  the  builder  who  has  converted 
them  to  his  own  use  (s). 


What  things 
are  fixtures. 


Fixtures  for 
use  of  land. 


The  annesation  to  the  land  or  building  sufficient  to  con- 
stitute a  fixture,  "  is  a  question  which  must  depend  upon 
the  circumstances  of  each  case,  and  mainly  on  two  circum- 
stances as  indicating  the  intention,  viz.,  the  degree  of 
annexation  and  the  object  of  the  annexation."  An  article 
attached  to  the  land  by  its  own  weight  only  is  prima  facie 
to  be  considered  a  mere  chattel ;  but  it  may  be  a  fixture 
by  reason  of  an  apparent  intention  to  make  it  pass  with 
the  land.  Thus  blocks  of  stone  placed  upon  one  another 
to  form  a  wall,  though  without  any  mortar  or  cement, 
become  fixtures  ;  but  the  same  blocks  of  stone  stacked  as 
material  in  a  builder's  yard  remain  chattels.  On  the  other 
hand,  an  article  annexed  to  the  land,  however  slightly,  is 
prima  facie  to  be  considered  as  a  fixture  unless  the  circum- 
stances are  such  as  to  show  that  it  was  intended  to  con- 
tinue a  chattel  {a) . 

Things  annexed  for  the  profitable  use  of  land,  as 
fences,  walls,  and  palings,  are  fixtures  which  pass  with  the 
land ;  also  live  hedges,  and  plants  of  all  kinds  growing  in 
the  soil,  as  a  border  of  box  plants,  and  a  bed  of  strawberry 
plants ;  and  if  a  tenant  remove  or  destroy  such  things, 
though  made  or  planted  by  himself,  it  is  presumptively 
waste  (6).  Accretions  to  the  soil  become  part  of  the  land 
and  pass  with  it,  as  sand  drifted  by  the  wind,  or  stones  fallen 


(z)  Brooke's  Abr.  cited  in  Lan- 
caster T.  Eve,  5  C.  B.  N.  S.  721  ; 
the  civil  law  cited  by  L.  Blackburn, 
Walce  Y.  Sail,  L.  R.  8  Ap.  Ca. 
203  ;  52  L.  J.  Q.  B.  i94. 


(a)  Holland  v.  Hodgson,  L.  K.  7 
C.  p.  334  ;  41  L.  J.  C.  P.  149. 

(S)  Watherell  v.  Sowells,  1  Camp. 
227  ;  Empson  v.  Sodcn,  4  B.  &  Ad. 
C55. 
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from  an  adjoining  cliff  (c).  Manure  spread  on  the  land 
becomes  part  of  the  soil,  though  while  laid  in  heaps  it  is  a 
chattel  (d) . — Buildings  and  constructions  upon  land  are  in  Buildings, 
general  fixtures ;  as  a  conservatory  built  upon  a  brick 
foundation  and  opening  into  a  room  of  a  dwelling- 
house  (e) ;  a  veranda  annexed  to  the  outside  of  a  house  (/) ; 
a  fixed  ladder  giving  access  to  an  upper  room ;  and  a  crane 
annexed  to  the  wall  of  a  house  {g) .  A  railway  or  tram- 
way constructed  by  sinking  or  fixing  sleepers  in  the 
ground,  whether  with  or  without  ballast,  is  in  general  a 
fixture ;  and  the  rails  fixed  upon  the  sleepers  are  considered 
as  forming  part  of  the  whole  (A) . 

Things  annexed  for  the  purpose  of  carrying  on  a  trade  Fixtures  for 
or  business  upon  the  land  or  buildings  are  fixtures ;  as 
farm  buildLags(«),  and  the  fittings  of  a  pubhc  house  (/). — 
The  machines  in  a  mill  or  manufactory,  though  fixed  only  Machinery. 
by  nails,  bolts,  screws  or  plugs  for  the  purpose  of  working 
them,  are  considered  as  part  of  the  building  and  ^m»a 
facie  pass  with  a  conveyance  or  mortgage  (A-) .  But  looms 
in  a  cotton  mill  annexed  only  by  letting  the  legs  into 
sockets  placed  in  the  floor  for  that  purpose,  from  which 
they  could  be  removed  by  mere  lifting,  were  held  not  to  be 
fixtures  (/).  And  similar  machines  fixed  to  the  floor  have 
been  held  to  be  distrainable  for  rent  as  movable  chattels, 

(c)  Bkivett  V.  Tregonning,  3  A.  &  &  J.  381 ;   31  L.  J.  0.  481. 

E.  554  ;  Dearden  v.  Evans,  5  M.  &  (i)  Elwes  v.  Maive,  3  East,  38 ;  2 

"W.  11.  Smith,  L.  C. 

Id)   Yearworth  v.  Pierce,  Aleyn,  (/)  Ex  parte  Gawan,  Re  Barclatj, 

32';  Sty.  66  ;  Wms.  Ex.  615,  4th  5  D.  M.  &  G.  403  ;  25  L.  J.  B.  1 ; 

ed.  TTalmsley  v.  Milne,   7  C.   B.  N.  S. 

(e)  BucMandY.  Butterfield,  2  B.  &  ]  15  ;  29  L.  J.  C.  P.  97. 

B.  54.     See  Moss  v.  James,  47  L.  J.  (Jc)  Mather  v.  Eraser,  2  K.  &  J. 

C.  P.  160.  536  ;    25   L.   J.   C.    361  ;    £ogd  v. 
(/)  Fenrg    t.   Brown,    2    Stark,  Skorroclc,  L.  R.  5  Eq.  72  ;  37  L.  J. 

403  C  144  ;  Longbottom  v.  Berry,  L.  K. 

i'g)    Wilde  v.    Waters,   16   C.    B.  5  Q.  B.  123  ;   39  L.  J.  Q.  B.  37 ; 

637  ;  24  L.  J.  C.  P.  193.  Sheffield^.  JSarrison,  L.  E.  15  Q.  B. 

(h)  Ex  parte  Moore' s  Banhing  Co.,  J).  358  ;  64  L.  J.  Q.  B.  15  ;  Holland 

EeArmijtage,  L.  E.  14  C.  D.  379  ;  t.  Hodgson,  L.  E.  7  C.  P.  328 ;   41 

49  L.  J.  B.  60  ;  Turner  v.  Cameron,  L.  J.  0.  P.  146. 
L   E    5  Q.  B    306  ;   39  L.  J.  Q.  B.  (1)  Hutchinson  v.  Kag,  23  Beav. 

125.    See  Beaufort  v.  Bates,  3  D.  F.  413  ;  26  L.  J.  0.  457. 
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but  this  decision  has  been  questioned  (m).  A  steam  crane 
bedded  in  mortar  and  iixed  by  bolts  to  a  bed  of  stone  for  the 
purpose  of  working  a  quarry  (w),  also  a  "portable  engine," 
fixed  to  a  foundation  of  brickwork  for  the  temporary 
purpose  of  sinking  a  new  colliery  shaft,  were  held  to 
have  become  fixtures,  so  as  to  pass  to  a  mortgagee  of  the 
premises,  as  part  of  his  security  (o). — Fixtures  of  the  above 
kind,  annexed  for  the  purposes  of  trade  or  manufacture 
belong  for  the  most  part  to  the  class  of  fixtures  which  are 
removable  by  tenants  of  particular  estates  as  against  the 
landlord  or  reversioner  ( |;) . 
Fixtures  for         Things  annexed  to  a  house  for  permanent  domestic  use 

domestic  use.  „,  ,  .,  .  ii.j.  ji.tj 

are  fixtures :  doors,  windows,  wainscot,  shutters  and  biinds, 
fixed  tables  and  benches,  fixed  cupboards,  furnaces,  grates, 
chimney  pieces,  stoves,  ovens,  coppers,  cauldrons,  bells  and 
bell  hangings,  and  all  like  things  axe  prima  facie  considered 
as  part  of  the  house  and  pass  with  it;  though  some  of 
them  may  at  the  same  time  be  removable  as  being 
"tenant's  fixtures"  (§').  "Glass  annexed  to  windows  is 
parcel  of  the  house,  and  shall  descend  to  the  heir ;  and 
although  the  lessee  himself  at  his  own  cost  put  the  glass 
in  the  vsdndows  yet  being  once  parcel  of  the  house  he  could 
not  take  it  away  or  waste  it"  (r).  A  covenant  by  a 
lessee  to  deliver  up  the  premises  at  the  end  of  the  term 
"  with  all  windows,"  &c.,  was  held  to  include  a  plate 
glass  shop  front  erected  by  him  (s).  Wall  papers,  tapes- 
tries, pannelling,  and  other  hke  materials  annexed  to  the 
walls  of  a  house  in  a  manner  to  form  the  surface  of  the 
walls,  are  fixtures  as  forming  part  of  the  wall  {t) . — On  the 

(m)  HellmvellY.  Eastwood,  6  Ex.  63  b,    Eerlakendm's  case;    H    Co. 

310  ;  20  L.  J.  Ex.  154  ;  Longbottom  50  b,   Liford's  case  ;    The  King  y. 

T.  Berry,  Holland  v.  Sodgson,  supra.  St.  JDtmstan,  4  B.  &  C.  686  ;  Lyde 

(n)  Ex  parte  Moore' s  Banking  Co.,  v.  Russell,  1  B.  &  Ad.  394. 

Se  Armytage,  L.  E.  14  C.  D.  379  ;  (>')  4  Co.  63*,  Herlakendeii' s  case  ; 

49  L.  J.  B.  60.  Maule,  J-.  Bishop  v.  Elliott,  11  Ex. 

(o)   CrossY.  Barnes,  46  L.  J.  Q.  B.  113  ;  24  L.  J.  Ex.  230. 

479;    Wahnsley  v.  Uilne,   7  C.   B.  (s)  BurtY.  Baslett,  18  C.  B.  893  ; 

N.  S.  115  ;  29  L.  J.  C.  P.  97.  25  L.  J.  C.  P.  295. 

{p)  Post,  p.  114.  (t)  D'EgncourtY.  Gregory,  L.  B.. 

(q)  Co.  Lit.   47  b,  53  B  ;   4  Co.  3  Eq.  382  ;  36  L.  J.  C.  107. 
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other  hand  articles  of  household  furniture  or  ornament  Furniture, 
which  are  annexed  merely  for  the  purpose  of  their  proper 
and  convenient  use  or  display  are  not  considered  as  fix- 
tures : — as  carpets  nailed  to  floors,,  curtains,  hangiags  and 
the  like  («),  beds  nailed  or  fastened  to  the  walls  or 
floors  (a-),  chimney  and  pier  glasses,  frames  and  pictures, 
which  are  fixed  to  the  wall,  but  not  as  part  of  the  wall. 
Such  articles  are  considered  to  remain  personal  chattels 
and  do  not  pass  with  the  freehold  (y).  They  pass  under 
a  bequest  of  "  furniture  "  or  "  fixed  furniture ;  "  but  these 
terms  will  not  apply  to  pass  fixtures  strictly  so  called, 
though  removable  as  "  tenant's  fixtures  "  (s). 

Some  things,  though  not  annexed  to  land  or  building.  Accessories  to 
are  considered  fixtures,  as  being  accessories  or  appurte- 
nances to  other  fixtures,  according  to  the  maxim  Accessio 
cedit  principali.  Thus  the  keys  of  doors  form  part  of  the 
house  to  which  the  door  belongs  {a).  All  the  essential 
parts  of  a  fixed  machine,  though  detached,  form  part  of  the 
machine  as  a  fixture,  as  the  mill  stones  of  a  mill  (&) ;  the 
anvil  of  a  steam  hammer  (c)  ;  the  driving  belts  of  ma- 
chinery {d )  ;  duplicate  parts  of  a  machine,  though  not 
actually  annexed  for  use ;  but  parts  prepared  for  a  machine, 
if  not  yet  fitted,  remain  chattels  (e) . — To  this  principle 
may  be  referred  the  f oUowiag  fixtures :  walls  built  of  loose 
stones  annexed  only  by  their  own  weight  (/)  ;  pavements 
made    with    stones    or    other    materials    laid  upon  the 

(m)  SellaweU  v.  Eastwood,  6  Ex.  v.  Fagg,  4  M.  &  R.  277  ;  Martyr  v. 

313  ;  20  L.  J.  Ex.  160  ;  Finney  y.  Bradley,  9  Bing.  24. 

Grice,  L.  E.  10  C.  D.  13  ;  48  L.  J.  (c)  Metrop.   Ass.   v.    Brown,    26 

0.  247.  Beav.  454  ;  28  L.  J.  C.  581. 

(x)  Ex'parle  Quincy,  1  Atk.  478.  {d)  Longbottom  r.  Berry,  h.  R.  5 

(!/)  BeeJcv.  Bebow,  IF.  Wias.di;  Q.   B.    123;    39  L.   J.   Q.  B.  37  ; 

B'Fyncourt  t.  Gregory,  L.  R.  3  Eq.  Sheffield  Building  Soc.  v.  Harrison, 

382  ;  36  L.  J.  0.  107.  54  L.  J.  Q.  B.  15  ;  L.  R.  15  Q.  B. 

(z)  Birch  v.  Dawson,  2  A.  &  E.  D.  358. 

37  ;  Baton  t.  Sheppard,  10  Simon,  (e)  Ex  parte  Lloyd's  Banking  Co., 

186  ;  Finney  v.  Grice,  supra.  L.  R.  4  Oh.  630  ;   38  L.  J.  B.  9. 

(«)  Liford's  Case,  11  Co.  50.  (/)   Holland    v.   Hodgson,    ante, 

(b)    Walmsley  y.  ililne,  7  0.  B.  N.  p.  108. 
S.  115  ;  29  L.  J.   C.  P.  97  ;  Blace 
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ground  {g)  ;  sculptures  placed  in  position  merely  as 
architectural  ornaments  or  accessories  to  a  building,  in 
distinction  to  sculptures  intended  as  separate  objects  in- 
dependent of  position  {h) . 

Movable  Things  not  annexed,  otherwise   than   resting  by  their 

buildings,  &c.  '^  •       1     jii  1        1,  •  r, 

weight  upon  the  ground,  prima  fame  remam  chattels,  wnicn 

do  not  pass  with  the  land  :  a  barn,  granary  or  other  like 

building  framed  separately  of  wood  and  resting  merely  by 

its  own  weight  upon  staddles  of  brick  and  stone  built  into 

the  ground  remains  a  movable  chattel ;  but  the  staddles 

are  fixtures  and  go  with  the  land  («') .     A  covenant  by  a 

lessee  to  deliver  up  "  all  erections  and  buildings  "  upon  the 

demised  premises  was  construed  not  to  include  a  building 

of  this  kind,  which  remained  a  mere  chattel  (/.•) .    A  cottage 

framed  on  posts  was  held  not  to  be  fixed  to  the  ground, 

although  the  posts  had  partly  sunk  -into  the  ground  by  the 

weight  of  the  building  (/).     So,  a  windmill  may  be  placed 

upon  the  ground  or  upon  a  brick  foundation,  to  be  used  as 

a  chattel  [m)  ;   and  a  weighing  machine  placed  for  use  in 

a  hole  lined  with  brickwork  («). 

Tenant's  fix-        "Tenant's  fixtures"  are  those  things  which,  having  been 
^^^^'  annexed  as  fixtures,  in  the  above  meaning  of  the  term, 

by  the  tenant  of  a  particular  or  limited  estate,  may  yet  be 
removed  by  him  during  his  tenancy ;  thus  making  an 
exception  to  the  general  rule  above  stated  that  a  tenant 
cannot  remove  fixtures  without  committing  waste.  "  The 
term  '  fixture '  is  an  ambiguous  one.  It  has  been  defined 
to  be  such  an  annexation  as  can  be  removed  from  land  by 
the  party  annexing  it,  adversely  to  the  owner ;  but  in  its 

{g)  Ex  parte  LMj(Vs  Banking  Co.,  (Jc)  Naylor  v.  Collinge,   1  Taunt. 

L.  R.  4  Ch.   638;  38  L.  J.  B.   9.  21. 

See   Metropol.   Ass.    v.    Broicn,   26  (l)  Huntley  v.  Sussell,   13  Q.  B. 

Beav.  454  ;  28  L.  J.  C.  581.  572. 

(/»)  D'JEi/ncourt  v.  Gregory,  L.  R.  (m)   The  Kirtg  v.  Londonthorpe,  6 

3  Eq.  382  ;  36  L.  J.  C.  107.  T.  E.  377  ;  The  King  v.  Otley,  1  B. 

(i)   CroUing  v.  Tiiffnall,   Bull.  N.  &  Ad.  161  ;  Steward  v.  Lombe,  1  B. 

P.  34  ;  Wanshrough  v.  Maton,  4  A.  &  B.  506. 

&  E.  884  ;    Wiltshear  t.   Cottrell,  1  («)  JEx parte  Lloyd'' s  Banking  Co., 

E.  &  B.  674  ;  22  L.  J.  Q.  B.  177.  L.  E.  4  Ch.  630  ;  38  L.  J.  B.  9. 
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more  general  sense  it  means  any  annexation  or  addition 

■which  has  been  annexed  to  or  planted  in  the  soil  of  the 

land"  (o). — This  distiaction  has  no  application  to  a  tenancy  Tenant  in  fee 

in  fee  simple ;  because  tenant  in  fee  simple  in  possession  ^'"'P-'^- 

has  the  absolute  ownership  and  power  of  disposal  of  the 

land  and  of    everything  annexed  to   it ;    and    upon  his 

death  they  pass  to  the  heir  or  devisee.     A  tenant  in  fee 

simple  is  presumed  to  annex  fixtures  for  the  improvement 

•of  the  inheritance,  and  the  representative  of  his  personal 

estate   can   claim   such    things   only  as   are,  actually  or 

constructively,  not  fixtures   at  all;    such  as   ornaments, 

pictures,  furniture  and  the  like,  which,  though  fixed,  are 

so  only  for  the  purpose  of  being  more  conveniently  used 

or  seen,  and  not  with  any  intention  of  annexing  them  to 

the    land    or    house  {p).      Accordingly   it   is   said    that, 

"between  heir  and  executor,  the  rule   obtains  with  the 

most  rigour  in  favour  of  the  inheritance,  and  against  the 

right  to  disannex  therefrom  and  to  consider  as  a  personal 

chattel  anythiag  which  has  been  affixed  thereto  "  [q). 

But  the  tenant  of  a  limited  estate  is  presumed  to  annex  Tenant  of 
/}    i  (^        ,  1  p   .  .         -,  .  ,  limited  estate, 

nxtures   tor  the  purpose  oi  improving,  his  own  use  and 

occupation,  and   not   with   any   view   of    improving   the 

reversion,  in  which  he  has  no  interest.     He  is,  therefore, 

allowed  the  right  of  removing  the  fixtures  which  he  has 

thus  annexed.     This  right  of  removal  is  allowed  in  the 

cases  of  tenant  in  tail,  tenant  for  life  and  tenant  for  years, 

by  reason  of  their  limited  estates.     But  it  is  said  that 

"  the  case  between  executor  of  tenant  for  life  or  in  tail        --=».. 

and    the    remainderman,   is    not    so   strong   as   between 

landlord  and  tenant,  though  the  same  reason  governs  it." 

There  seems,  however,  to  be  little  or  no  practical  difference 

between  the  cases  (r) . — A  mortgagor  in  possession  is  not 

(o)  Fercur.  Climie\.TFood,lj.'R.  12  CI.   &  F.   312;    Bain  \.  Brand, 

3   Ex.    260;    38   L.    J.   Ex.    223;  L.  E.  1  Ap.  Ca.  702. 
ante,  p.  105.  {q)  EUenborough,  0.  J.  Elwes  v. 

{p)  Ante,    p.    Ill;   Wms.    Ex.  Jfawe,- 3  East,  61. 
p.  616,  3rd  ed.  ;  laivion  v.  Salmon,  (r)  Hardwicke,  L.   C.  Dudley  v. 

1  H.  Bl.  259,  n. ;  Fisher  v.  Dickson,  Warde,  Ambl.  114  ;  FlwesY.  Mawe, 
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in  the  position  of  a  tenant  of  a  limited  estate  in  relation 
to  the  mortgagee  for  the  purpose  of  removing  tenant's 
fixtures  during  his  possession ;  but  all  fixtures  pre- 
sumptively vest  in  the  mortgagee  (s). 

The  fixtures  which  are  removable  as  being  "tenant's 
fixtures  "  are  ascertained  specifically  from  the  decisions  of 
the  Courts.;  which  proceed  upon  the  general  principle  in 
favour  of  the  tenant  that  "  such  things  as  are  ordinarily 
afiixed  to  the  freehold  for  the  convenience  of  the  occupier, 
but  which  may  be  removed  without  material  injury  to  the 
freehold,  when  afiixed  by  the  tenant,  may,  on  certain  con- 
ditions, be  removed  by  him"  (t). — Accordingly  things 
annexed  for  the  purpose  of  trade  are  tenant's  fixtures, 
which  may  be  disannexed  and  removed  during  the  term ; 
as  the  vats,  coppers  and  pipes  of  a  brewer,  or  of  a  soap- 
boiler, or  of  any  other  like  trade  (tf) ;  the  fittings  of  a 
public  house  or  tavern  (x) ;  the  buildings,  engines  and 
machinery  erected  for  the  pirrpose  of  mining ;  and  the 
executor  of  tenant  for  life  or  in  tail  may  claim  such 
things  (y).  In  the  case  of  a  market  gardener,  conserva- 
tories, greenhouses,  and  hot-houses  built  for  the  purpose 
of  the  trade ;  also  trees,  shrubs  and  fiowers  planted  for  the 
purpose  of  the  trade,  are  tenant's  fixtures,  which  he  has 
the  right  to  remove,  though  under  other  circumstances 
than  as  trade  fixtures  such  things  are  not  removable  (a). — 
Things  annexed  for  the  convenient  use  of  the  house  are 
tenant's  fixtures :  as  stoves,  grates,  coppers  and  the  like  ; 
pumps  for  drawing  water;  bells  and  bell  fittings  («). 
Things  annexed  for  ornament  of  a  house  or  building  are 


3  East,  51  ;  Wms.  Ex.  4th  ed. 
628. 

(«)  Ante,  p.  105. 

(t)  Cran-worth,  L.  C.  Ex  parte 
Gowan,  lie  Barclay,  5  D.  M.  &  Gr. 
403  ;  25  L.  J.  B.  3. 

(m)  Pooh's  Case,  1  Salk.  368; 
Zawton  T.  Laioton,  3  Atk.  15  ;  Pen- 
ton  V.  Robart,  2  East,  88. 

(x)  Elliott  V.  Bishop,  10  Ex,  496 ; 
24  L.  J.  Ex.  229. 


(y)  TFal-e  v.  Sail,  L.  K.  8  Ap. 
Ca.  195  ;  52  L.  J.  Q.  B.  494  ;  Law- 
ion  T.  Zawton,  supra;  Huiley  t. 
Warde,  Ambl.  113. 

(z)  Per  cur.  Penton  t.  Soharts,  2 
East,  90;  see  Empsonv.  Soden,  4  B. 
&  Ad.  655  ;  ante,  p.  108. 

{a)  Grymes  t.  Bott>e>-en,  6  Bing. 
439  ;  see  Xyde  v.  Sitssell,  1  B.  &  Ad. 
394. 
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in  general  Tegarded  as  tenant's  fixtm-es  (b) .  An  ornamental 
chimney-piece  belongs  to  this  class  and  is  removable, 
though  an  ordinary  plain  chimney-piece  is  held  not  to  be 
removable ;  and  in  this  regard,  a  chimney-piece  is  not  to  be 
considered  as  ornamental  merely  because  the  material  is 
marble  (c) .  Articles  of  household  furniture  that  are  annexed  Fximiture. 
merely  for  the  convenient  use  of  the  things  themselves  and 
not  as  accessory  to  the  iise  of  the  house  remain  chattels 
notwithstanding  the  annexation,  and  are  removable  as 
chattels;  such  as  carpets,  curtains,  mirrors  and  the  like. 
The  term  "  household  furniture  "  is  not,  in  general,  con-- 
■  strued  to  include  tenant's  fixtures ;  and  -where  the  house 
was  left  by  will  to  one  person  and  the  "  household  furni- 
ture" to  another,  it  was  held  that  the  tenant's  fixtures 
went  with  the  house  (d). 

At  common  law  agriculture  was  considered  not  to  be  Agricultural 
a  trade  within  the  privilege,  and  the  tenant  in  agriculture 
had  no  general  right  to  remove  buildings  and  fixtures 
erected  for  merely  agricultural  purposes  (e) ;  but  his  posi- 
tion is  now  largely  regulated  by  statute.  By  "  An  Act  to 
improve  the  Law  relating  to  Agricultural  Tenants'  Fix- 
tures," 14  &  15  Vict.  c.  25,  s.  3,  buildings,  engiaes,  or 
machinery,  erected  by  a  tenant,  with  the  consent  of  the 
landlord,  for  agricultural  purposes,  were  made  the  property 
of  the  tenant,  and  removable  by  him,  subject  to  an  elec- 
tion in  the  landlord  to  purchase  them.  By  "The  Agri-  Agricultural 
cultural  Holdings  Act,  1883,"  46  &  47  Yict.  c.  61,  s.  1,  HoldingsAot. 
the  tenant  of  an  agricultural  holding  is  given  the  right  to 
obtain  from  his  landlord  compensation  for  buildings,  -fix- 
tures and  improvements  of  certain  kinds  specified  in  the 
schedule  to  the  Act.  And  it  is  further'  provided  by  s.  34, 
that  "  where  a  tenant  afiixes  to  his  holding  any  engine, 
machinery,  fencing  or  other  fixture,  or  erects  any  building, 

(i)  Fer  cur.  Bmldani  v.  Butter-  [i)  Mnneij  y.   Griee,  L.  E.  10  G. 

field,  2B.  &B.  58.  .  D.  13;  48L.  J.  0.  247;  rafe,  p.  111. 

(«)  Elliott  V.  Bishop,  10  Ex.  522  ;  [e)  Mhoes  v.  Mawe,  3  East,  38  ;  2 

24  L.  J.  Ex.  229.  Smith,  L.  C. 
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for  whicli.  he  is  not  entitled  to  compensation,  tlien  such 
fixture  or  buUding  shall  he  the  property  of  and  removable  ■ 
by  the  tenant  before  or  within  a  reasonable,  time  after  the. 
termination  of  the  tenancy."  But  the  right  of  removal  thus 
given  is  subject  to  the  conditions  imposed  by  the  section, 
as,  to  payment  of  all  rent  owing,  repair  of  damage  by  the. 
removal,  notice  to  the  landlord,  and  election  by  him  to. 
purchase. 
Eight  of  The  tenant's  right  to  remove  fixtures,  in  the  absence  of 

durino-  Special  agreement  respecting  it,  must  be  exercised  before 

tenancy.  giving  up  possession  at  the  termination  of  the  tenancy..  By 

then  quitting  possession  he  abandons  his  right ;  he  cannot 
afterwards  enter  to  remove  them ;  nor  can  he  recover  them, 
if  afterwards,  severed,  or  their  value;  "they  become  a 
gift  in  law  to  him  in  reversion  "  (/).  The  right  of  re- 
moval is  limited  to  possession  under  the  tenancy,  whether 
the  tenancy  is  determined  by  lapse  of  time ;  or  by  re-entry 
of  the.  landlord  under  a  condition  of  forfeiture  {g)  ;  or  by 
surrender,  in  fact  or  in  law  (A)  ;  or  by  a  mortgagee  taking 
possession,  or  selling  (j).  But  "in  cases  where  a  tenant 
holds  over  after  the  expiration  of  a  term  certain  under  a 
reasonable  supposition  of  consent  on  the  part  of  his  land- 
lord ;  or  in  the  case  where  an  interest  of  uncertain  duration 
comes  suddenly  to  an  end,  and  the  tenant  keeps  possession 
for  such  reasonable  time  only  as  would  enable  him  to  sever 
his  fixtures  and  to  remove  them  with  his  goods  and  chattels 
off  the  demised  premises  ;  or  even  in  cases  where  the  land- 
lord exercises  a  right  of  forfeiture,  and  the  tenant  remains 
on  the  premises  for  such  reasonable  time  as  last  referred  to, 
the  law  would  presume  a  right  to  remove  tenant's  fixtures 
after  the  expiration  or  determination  of  the  tenancy  "(/i;). 

(/)  Holt,   C.  J.,  Fook's  Case,  1  GouJd,  L.  E.  13  Q.  B.  D.  454. 
Salk.  368  ;  Zyde  v.  Mussell,  1  B.  &  (A)  Moss  v.  James,  47  L.  J.  C.  P. 

Ad.  394  ;   Leader  y.  Somewood,  5  C.  160  ;  Bx  parte-  Brooh,  L.  E.  10  C. 

B.  N.  S.  546.  D.  100;  48L.  J.  B.  22. 

{g)  Ilinshally.  lloyd,2'iS..&'W.  (i)    See   ante,   p.    105;    and  see. 

450  ;  Fagh  v.  Arton,  L.  E.  8  Eq.  Sanders  v.  Davis,  ante,  p.  106. 
626;    38  L.   J.  C.  619;    Ex  parte  {k)  Per  cur.  Ex  parte  Brook,'L.'Bi. 
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If  a  tenant  surrenders  his  lease  after  having  assigned  the 
fixtures  to  another,  the  surrender  is  subject  to  the  prior 
right  of  the  assignee,  who  is  entitled  to  a  reasonable  time 
for  removing  the  fixtures  after  receiving  notice  of  the 
surrender  (1) . 

By  express  covenant  or  agreement  in  leases,  fixtures  not  Covenants 
otherwise  removable  may  be  treated  by  the  parties  as  menrs^as To 

removable,    and    tenant's    fixtures    may    be    treated    as  removal  of 

fixtures 
irremovable,  and  the  time  for  removal  may  be  enlarged  or 

restricted.  Where  the  lease  stipulated  that  the  lessee 
should  provide  and  maintain  the  fixtures  suitable  for  a 
certain  business,  and  that  in  case  of  the  determination  of 
the  lease  by  lapse  of  time,  but  in  no  other  case,  he  should 
remove  them ;  the  lessee  was  held  to  have  renounced  his 
ordinary  right  as  a  tenant  to  remove  the  fixtures  during 
the  continuance  of  the  term  (;»).  Where  the  lease  pro- 
vided that  certain  buildings  and  other  fixtures  should 
be  the  property  of  the  lessee,  it  was  held  that  they 
remained  his  absolute  property  notwithstanding  a  forfeiture 
of  the  lease  by  his  bankruptcy,  and  that  the  receiver  in 
bankruptcy  was  entitled  to  claim  them  from  the  lessor  (n). 
"  Where  there  is  an  express  contract  that  the  tenant  shall 
have  a  right  to  remove  fixtures,  that  does  not  mean  that 
the  moment  the  term  ends  or  is  forfeited  he  loses  his  right, 
but  that  he  must  have  a  reasonable  time  after  the  lease 
determines"  (o).  "  Such  a  stipulation  would  operate  as  an 
enlargement  of  the  term,  not  for  all  purposes  but  so  far 
as  to  give  to  the  tenant  the  right  to  remove  his  goods, 
and  to    do   all    things    necessary   for    that    purpose ;    a 

10   C.  D.    109  ;    48   L.  J.   B.  25  ;  James,  47  L.  J.  Q.  B.  160. 

JFeeton   v.    IFoodeock,  T  IK.  Sc  W.  (»»)  Dumergue  v.  Siimsey,  2  H.  & 

19  ;  Sumner  v.  Bromiloto,  34  L.  J.  C.  777  ;  33  L.  J.  Ex.  88. 

Q.  B.  130.  {«)  -E'»  parte  Oould,  L.  E.  13  Q. 

U)  London  Loan  Co.  v.-  Dralce,  6  B.  D.  454. 

C    B.  N.  S.  798  ;  28  L.  J.   0.  P.  (o)  riigh  v.  Arton,  L.  E.   8  Eq. 

297  ;  Saint  v.  Pilley,  L.  E.  10  Ex.  630  ;   38  L.  J.  C.  619  ;   StansfeU  v. 

137  ;    44  L.   J.  Ex.  33  ;   Moss  v.  Portsmouth,  4  C.  B.  N.  S.  120. 
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right  annexed  by  law  in  the  case  of  a  tenant  at  wiU, 
and  in  that  of  an  executor  of  a  tenant  for  life "(/!). 
"Where  a  tenant  built  a  greenhouse  under  an  express 
undertaking  by  his  landlord  to  license  the  removal  of  it 
during  the  term  ;  it  was  held  that  the  tenant  might  remove 
the  greenhouse  during  the  term  or  within  a  reasonable  time 
after,  but  that  he  would  not  be  allowed  a  further  time  to 
find  a  purchaser  of  it  before  removal,  and  that  a  purchaser 
buying  it  after  the  expiration  of  the  term  would  acquire  no 
Covenants  to  better  right  {q) . — -A  covenant  by  the  lessee  to  deliver  up 
all  buildings  and  fixtures  at  the  expiration  of  his  lease  is 
prima  facie  construed  strictly  to  include  buildings  and 
fixtm-es  erected  for  trade  purposes,  which  would  otherwise 
be  removable  as  tenant's  fixtures  (r) .  A  covenant  to  yield  up 
the  demised  premises  "  with  all  windows,  &c.,  which  then 
were  or  at  any  time  thereafter  should  be  afiixed  or  belong- 
ing "  was  construed  to  include  a  plate  glass  shop  front 
erected  by  the  tenant  for  the  purpose  of  his  trade  (s) .  But 
a  covenant  to  leave  certain  specified  fixtures  (being  land- 
lord's fixtures),  and  "  all  other  fixtures  and  articles  in 
the  nature  of  fixtures,"  was  construed  as  limiting  the 
general  words  to  fixtures  of  the  same  kind  as  those  speci- 
fied, and  therefore  as  not  including  tenant's  fixtures  (/). 
A  covenant  by  a  lessee  to  erect  certain  fixtures  upon  the 
demised  premises,  and  to  keep  the  premises  and  fixtures  in 
repair  during  the  term,  was  construed  to  import  that  the 
fixtures  must  be  left  at  the  end  of  the  term,  although  there 
was  no  express  covenant  to  that  effect,  because  the  lessee 
was  precluded  by  the  covenant  to  repair  from  removing 
them  during  the  term  (u).  An  express  covenant  in  a 
lease  under  seal  to  dehver  up  all  buildings  and  fixtures  at 

[p)  Willes,  J.   Cornish  v.  Stutls,  (s)  BuH  v.  Haslett,  18  0.  B.  893  ; 

L.  R.  5  C.  P.  339  ;   39  L.  J.  C.  P.  25  L.  J.  C.  P.  296. 

205  ;  Lit.  s.  69.  {i)  Elliott  v.  Bishop,  10  Ex.  522  ; 

{q)  Moss  V.  James,  47  L.  J.  Q.  B.  24  L.  J.  Ex.   229  ;    see  Sumner  v. 

160.  Bromiloto,  34  L.  J.  Q.  B.  136. 

(»•)  Naylor  v.   Collinge,   1  Taunt.  (u)  Ex  parte  Baglish,  42  L.  J.  B. 

19  ;  Martyr  v.  Bradley,  9  Bing.  24.  102. 
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the  end  of  the  term  could  not  be  discharged  at  common 
law  by  an  agreement  not  under  seal,  as  in  the  case  of  a 
greenhouse  erected  by  the  lessee  under  a  parol  licence  of  the 
lessor  to  remove  it  when  he  pleased ;  but  it  seems  that  such 
a  licence  would  be  aTailable  in  equity,  and  under  the 
Judicature  Acts  would  be  ayailable  in  all  Courts  {x). 

Fixtures  are  regarded  in  law  for  most  purposes  as  part  Fixtures  as 
of  the  land  or  tenement  to  which  they  are  annexed.  At  action"*  °^ 
common  law  they  were  not  the  proper  subject  of  an  action 
of  trover,  which  was  the  form  of  action  provided  for  the 
recovery  of  goods  and  chattels  only(y).  They  are  not 
properly  described  as  "  goods  and  chattels  sold  and 
delivered,"  in  an  action  against  an  incoming  tenant  for 
the  price  (2).  The  tenant  in  possession  may  claim  for  a 
wrongful  severance  of  fixtures  as  a  trespass  to  his  tene- 
ment ;  but  they  become  goods  and  chattels  upon  severance 
and  may  be  so  claimed  (or). — Fixtures  cannot  be  taken.  Fixtures 
in  execution  under  a  writ  of  fieri  facias  levied  against  cutfon"'^^*' 
the  owner  of  the  inheritance ;  because  they  are  part  of  the 
freehold,  and  the  writ  can  be  levied  only  upon  his  goods 
and  chattels  (6).  But  "tenant's  fixtures"  may  be  taken 
and  sold  in  an  execution  levied  against  the  tenant  of  a 
limited  estate ;  because  whatever  the  tenant  may  remove 
the  sheriff  may  seize  for  the  benefit  of  his  creditors  (c) . 
Fixtures  which  such  tenant  has  no  right  to  remove  cannot 
be  taken  under  an  execution  against  him,  and  not  even 
after  he  has  severed  them,  for  by  wrongful  severance  they 
become  absolutely  vested  in  the  reversioner  («?).  And 
where  by  the  express  terms  of  a  lease  the  tenant  re- 
nounced his  right  to  remove  tenant's  fixtures  during  the 

(x)    West  T.  Slakeway,  2  M.  &  G.  961  ;  FMy.  Shew,  i  B.  &  Aid.  206  ; 

729.  Thompson  v.  Pettitt,  10  Q.  B.  101. 

(y)  MaeUntosh  v.   Trotter,   3  M.  (S)    Winn  v.  Ingilhj,  5  B.  &  Aid. 

&  W.   184;    Wilde  v.    Waters,    16  625. 

C.  B.   637  ;   24  L.   J.   C.  P.   193 ;  (e)  Foole's    Case,     1    Salt.    368  ; 

Sheen  v.  Richie,  5  M.  &  W.  182.  MinshallY.  Lloyd,  2  M.  &  W.  459. 

Iz)  Lee  V.  Risdon,  7  Taunt.  188.  {d)  Farrant  t.   Thompson,  6  B.  & 

(a)  Lalton  v.  Whittem,  3  Q.  B.  Aid.  826. 
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Distress  for 
rent. 


term,  it  was  held  that  they  could  not  be  taken  in  execution 
against  him,  because  they  then  became  the  property  of  the 
landlord  (e).  Even  in  the  case  of  a  tenant  "without  im- 
peachment of  waste  "  the  execution  creditor  has  no  right 
of  taking  any  other  than  ordinary  tenant's  fixtures; 
although  the  tenant  himself  might  take  others  with 
impunity ;  "  because  in  that  case  the  tenant  hath  only  a 
bare  power  without  an  interest";  but  after  severance  by 
the  tenant  the  creditor  might  seize  them(/). — Fixtures 
cannot  be  taken  as  a  distress  for  rent,  because  they  are 
part  of  the  tenement  out  of  which  the  rent  issues,  and  a 
distress  can  only  be  taken  of  goods  and  chattels  there 
found  (g).  But  if  "  tenant's  fixtures  "  are  taken  in  execu- 
tion by  the  sheriff  the  landlord  is  entitled  to  payment  of  a 
year's  arrear  of  rent  before  removal  under  the  statute  8 
Anne,  c.  14  (A). 

Fixtures  are  not  goods  and  chattels  within  the  reputed 
ownership  clause  of  the  Bankruptcy  Acts  ;  so  as  to  entitle 
the  creditors  of  a  bankrupt  tenant  to  claim  them,  as  against 
a  prior  assignee  or  mortgagee  of  the  tenement  or  of  the 
fixtures,  as  being  "  goods  in  the  possession  order  or  dis- 
position of  the  bankrupt  in  his  trade  or  business  by  the 
consent  and  permission  of  the  true  owner,  under  such  cir- 
cumstances that  he  is  the  reputed  owner  thereof"  ;  because 
the  possession  of  fixtures  by  the  tenant  is  not  as  of  goods 
Disclaimer  of  but  as  part  of  his  tenement  (i) . — The  disclaimer  of  a  lease 
by  the  trustee  in  bankruptcy  of  the  lessee  has  the  same 
effect  as  a  surrender  in  abandoning  the  tenant's  fixtures. 
It  takes  effect  from  the  date  of  the  appointment  of  the 
trustee,  and  puts  an  end  to  the  term  and  the  lease  from 
that  date,  thereby  excluding  the  trustee  from  all  claim  to 


Bankruptcy 
of  tenant. 


lease  in  bank 
ruptcy. 


(«)  Dunwffue  v.  JRiimsey,  2  H.  & 
C.  777  ;  33  L.  J.  Ex.  88,  ante. 

(/)  Fer  cur.  FooWs  Case,  1  Salk. 
368. 

(g)  SellawcU  v.  Eastwood,  6  Ex. 
311. 

(A)  &se  post,  p.  455. 


(i)  "Banki'uptcy  Act,  1883,"  46 
&  47  Vict.  c.  52,  s.  44  ;  Sorn  v. 
£akcr,  9  East,  215  ;  2  Smith,  L.  C. 
4th  ed.  ;  Fx  parte  Gaivan,  jRe  Bar- 
clay, 5  D.  M.  &  Gr.  403  ;  25  L.  J. 
B.  1 ;  Whitmore  t.  Empson,  23  Beav. 
313  ;  26  L.  J.  C.  364. 
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the  fixtures  removable  during  the  term;  and  notwithstand- 
ing an  express  proviso  in  the  lease  allowing  a  certain  time 
after  the  determination  thereof  for  their  removal  (k).  But 
by  the  Bankruptcy  Act,  1883,  46  &  47  Vict.  o.  52,  s.  55, 
"  a  trustee  shall  not  be  entitled  to  disclaim  a  lease  without 
the  leave  of  the  Court,  and  the  Court  may,  before  granting 
such  lease,  require  such  notices  to  be  given  to  persons  inte- 
rested, and  impose  such  terms  and  make  such  orders  with 
respect  to  fixtures,  tenant's  improvements,  and  other  matters 
arising  out  of  the  tenancy  as  the  Court  thinks  just." 

Fixtures,  or  the  right  to  remove  fixtures,  may  be  assigned  iFixtures 
or  reserved  separately  from  the  tenement  to  which  they  Bepju^tely 
are  annexed. — A  licence  given  by  a  landlord  to  an  out-  from  the  tene- 
going  tenant  to  leave  his  fixtures  on  the  demised  premises 
after  the  expiration  of  the  term,  with  the  view  of  selling 
them  to  an  incoming  tenant,  and  with  the  right  to  enter 
and  remove  them,  was  held  to  grant  an  interest  in  land,  and 
therefore  to  require  a  deed  under  seal  [1). — A  contract  by  Statute  of 
an  outgoing  tenant  with  the  landlord  or  with  an  incoming      ^"  ^' 
tenant  for  leaving  the  tenant's  fixtures  is  not  a  contract  or 
sale  of  an//  interest  in  land  within  the  fourth  section  of  the 
Statute  of  Frauds ;  nor  a  contract  for  the  sale  of  goods 
within  the   seventeenth  section ;    and  the  price   may  be 
recovered  as  due  "  for  fixtures  sold  and  delivered  "  without 
any  such  memorandum  or  note  in  writing  of  the  contract 
as  is  required  by  the  statute  {m). 

Fixtures  sold  and  assigned  separately  are  subject  to  the  Bills  of  Sale 
provisions  of  the  Bills  of  Sale  Acts,  1878,  1882  (41  &  42  ^''''• 
Vict.  c.  31,  45  &  46  Vict.  c.  43).    By  sects.  8,  9  of  the  Act, 
1882,  every  bill  of  sale  of  "personal  chattels"  is  declared 

(k)  JEx  parte  Stephens,  JRe  Lavies,  (1)  Eoffeyv.  Henderson,  17  Q.  B. 

L.  K.  7  C.  D.  127  ;  47  L.  J.  B.  22 ;  574  ;  21  L.  J.  Q.  B.  49. 

Mx  parte  Brooks,  Re  Soierts,  L.  R.  (m)  Sallen  v.  Sunder,  1  C.  M.  & 

10  C.  D.  100  ;  48  L.  J.  B.  22 ;  Ex  E.  266  ;   lee  \.  Gaskell,  L.  K.  1  Q. 

parte  Glegg,  Re  Latham,  L.  E.  19  B.  D.   700  ;   45  L.  J.  Q.  B.  640  ; 

C.  D.  7  ;  51  L.  J.  C.  367  ;  see  Ex  Lee  t.  Risdon,  7  Taunt.  188 ;  ante, 

parte  Dyke,  Re  Morrish,  L.  E.  22  p.  119. 
CD.  410;  52  L.  J.  C.  570. 
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Toid  unless  registered  within  seven  clear  days  after  the 
execution  thereof,  and  unless  it  truly  sets  forth  the  con- 
sideration for  which  it  is  given,  and  unless  made  in  accord- 
ance with  the  form  given  in  the  Schedule  to  the  Act.  By 
sect.  4  of  Act,  1878,  "  the  expression  '  personal  chattels ' 
shall  mean,  goods,  furniture,  and  other  articles  capable  of 
complete  transfer  by  delivery,  and  (when  separately  as- 
signed or  charged,)  fixtures ;  but  shall  not  include  chattel 
interests  in  real  estate,  nor  fixtures  (except  trade  machinery 
as  hereinafter  defined)  when  assigned  together  mth  a  free- 
hold or  leasehold  interest  in  any  land  or  building  to  which 
Trade  they  are  afiixed."     By  sect.  5,  "  trade  machinery  shall  for 

the  purposes  of  this  Act  be  deemed  to  be  personal  chattels," 
and  "trade  machinery  means  the  machinery  used  in  or 
attached  to  any  factory  or  workshop  ;  exclusive  of  the  fixed 
motive  powers,  such  as  water-wheels  and  steam-engines,  &c. ; 
and  exclusive  of  the  fixed  power  machinery,  such  as  shafts, 
wheels,  drums,  which  transmit  the  action  of  the  motive 
powers  to  the  other  machinery ;  and  exclusive  of  pipes  for 
steam,  gas,  and  water.  The  machinery  excluded  by  this 
section  from  the  definition  of  trade  machinery  shall  not  be 
deemed  to  be  personal  chattels  within  the  meaning  of  the 
Ac.t." — Consequently  assignment  of  the  excluded  machinery 
does  not  require  registration  under  the  Act  (n).  And  if 
assigned  together  with  other  personal  chattels  by  the  same 
deed  and  the  securities  can  be  separated,  the  deed  may  be 
valid  as  to  such  machinery,  though  void  under  the  Bills  of 
Sale  Acts  as  to  the  other  chattels  (o).  A  mortgage  of 
freeholds  or  leaseholds  impliedly  conveys  all  the  fixtures, 
unless  an  intention  to  the  contrary  is  expressed  in  the 
deed ;  and  an  express  conveyance  of  the  fixtures  excluded 
from  the  operation  of  the  above  section  was  held  not  to 
negative  the  implied  conveyance  of  all  other  fixtures  in- 
cluding trade  machinery  (p) .     A  mortgage  of  a  building 

(h)   Topham  v.  Greenside  Firelrick  310  ;  57  L.  J.  Q.  B.  263. 
Co.,  L.  R.  37  0.  D.  281;  57  L.  J.  (p)    Southport    Banlmg    Co.    v. 

C.  583.  Thompson,  L.  K.  37  0.  D.  64  ;  57 

(o)  Re  r,Hrdett,.'L.  R.  20  Q.  B.  D.  L.  J.  0.  114. 
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impliedly  conveys  the  irade  maclunery  affixed  to  it,  but 
prima  facie  gives  no  power  to  sever  the  fixtures  and  deal 
■with  them  as  personal  chattels,  and  therefore  is  not  a  Bill 
of  Sale ;  nor  is  it  construed  as  such  by  reason  of  an  express 
power  of  sale  in  general  terms  over  the  mortgaged  property 
or  any  part  thereof ;  but  i£  the  mortgagee  takes  a  special 
power  to  sell  the  trade  machinery  separately  he  must  regis- 
ter his  security  as  a  Bill  of  Sale  {q). — By  sect.  7,  "  No 
fixtures  shall  be  deemed  to  be  separately  assigned  or 
charged  by  reason  only  that  they  are  assigned  by  separate 
words,  or  that  power  is  given  to  sever  them  from  the  land 
or  building  to  which  they  are  affixed,  without  otherwise 
taking  possession  of  or  dealing  with  such  land  or  building; 
if  by  the  same  instrument  any  freehold  or  leasehold  interest 
in  the  land  or  building  to  which  such  fixtures  are  affixed,  is 
also  conveyed  or  assigned  to  the  same  person.  The  same 
rule  of  construction  shall  be  applied  to  all  deeds  or  instru- 
ments including  fixtures  executed  before  the  commencement 
of  this  Act." — Under  the  former  Bills  of  Sale  Act,  1854,  BiUs  of  Sale 
repealed  by  the  above  Act,  1878,  "tenant's  fixtures"  were  ^"^^  i^^*- 
held  to  be  within  the  Act,  whether  the  fixtures  were  as- 
signed separately  or  not ;  provided  the  assignee  acquired 
the  power  of  removing  them  and  deahng  with  them  as 
personal  chattels  (r). 

(?)  j?e  Fffto,  L.  E.  38  0.  D.  112;  8   Ch.    1072;    42  L.   J.    B.    102; 

57  L.  J.  C.  697.  JSx  parte  Moore's  Banking  Co.,  Re 

()■)  Eawiry  v.  Butlin,    L.    R.   8  Armytage,  L.  E.  14  C.  D.  379  ;  49 

Q.  B.  290 ;  42  L.  J.  Q.  B.  163 ;  L.  J.  B.  60. 
lEx  parte  Baglish,  Me  Wilde,  L.  E. 
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CHAPTER  IX. 
TITLE  DEEDS;  HEIELOOMS. 

Property  in  title  deeds — freehold — leasehold — mortgages — deed  box — 

larceny  of  deeds. 
Right  of  purchaser  to  deeds — lessee — mortgagee. 
Custody  of  deeds — as  between  tenant  for  life  and  reversioner — trustee  and 

cestui  que  trust — control  of  custody  by  Court — concurrent  interests 

in  same  deeds — sale  of  land  in  lots. 
Production  of  deeds  for  inspection — privilege  of  mortgagee— covenant  for 

production — production  under  Conveyancing  Act,  1881. 
Separate  property  in  deeds— deposit  of  deeds  as  security — lien  of  solicitor 

— adverse  possession  of  deeds. 
Heirlooms — chattels   settled   as   heirlooms — sale  of  heirlooms — Settled 

Land  Act. 


Property  in 
title  deeds. 


Freeholds. 


Leaseholds. 


Mortgages. 


Title  deeds  and  all  documents  of  title  are  regarded  in 
law  as  accessories  of  the  land  to  which  they  relate ;  and 
the  property  in  them  presumptively  follows  the  title  to  the 
land.  Accordingly,  deeds  and  documents  which  relate  to 
the  inheritance  of  land  pass  by  descent  to  the  heir  as 
incident  to  the  inheritance,  and  not  as  personal  chattels  to 
the  executor  or  administrator ;  and  they  pass  to  the  lord 
by  escheat  (a).  They  pass  to  the  heir  of  a  tenant  pui' 
autre  vie,  who  takes  as  special  occupant,  and  not  to  the 
administrator  (6). — Deeds  and  documents  that  relate  to 
leasehold  or  chattel  interests  in  land  pass  with  such 
interests  as  personal  estate  of  the  deceased  tenant. — Deeds 
of  mortgage  conveying  the  legal  estate  in  the  lands  pass 
with  the  title  to  the  land ;  but  title  deeds  merely  deposited 


(rt)  Shepp.  Touch.  469  ;  1  Co.  2a, 
Buckhursfs  case. 


(J)  Atkinson  v.  Baker,   4  T.  R. 
229. 
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as  security  for.  a  debt,  by  way  of  equitable  mortgage, 
pass  with  the  debt  to  the  assignee  or  executor  of-  the 
creditor  (c) . 

The  box  or  receptacle  appropriated  to  keeping  deeds  Deed  box. 
and  documents  of  title  is  regarded  in'  law  as  an  accessory 
of  the  deeds  and  passes  together  with  them.  "  The  charters 
and  the  box  are  become  one  entire  thing  ;  and  inasmuch  as 
the  charters  are  more  precious  than  the  box,  therefore  the 
heir  who  has  the  property  of  the  charters,  shall  have  the  box 
also,  and  not  the  executor."  But  "  if  there  be  any  money, 
plate,  or  any  other  such  like  thing  in  the  chest  also,  the 
executor  shall  have  that  thing  "  {d) . — Deeds  and  documents  Larceny  of 
of  title  are  not  properly  described  as  "  goods  and  chattels,"  ^^  ^' 
and  therefore  are  not  a  subject  of  the  crime  of  larceny,  or 
the  stealing  of  goods  and  chattels,  at  common  law ;  nor  is  the 
box  that  holds  them  (e).  It  is  now  provided  by  24  &  25 
Vict.  c.  96,  s.  28  (substituted  for  7  &  8  Geo.  IV.  c.  29, 
s.  23),  as  to  larceny  of  written  instruments  : — "  "Whosoever 
shall  steal  or  for  any  fraudulent  purpose  destroy,  cancel  or 
obliterate  or  conceal  the  whole  or  any  part  of  any  document 
of  title  to  lands  shall  be  guilty  of  felony,"  and  shall  be 
liable  to  the  punishment  therein  mentioned. 

Upon  a  sale  of  land  the  purchaser  is  presumptively  Right  of 
entitled  to  delivery  of  the  deeds  and  evidences  of  title;  titfe'deeTs." 
and  a  conveyance  of  the  land,  prima  facie,  passes  the 
property  in  such  documents,  without  express  mention  of 
them(/).  The  property  passes  upon  the  execution  of 
the  deed  of  conveyance ;  the  solicitor  or  agent  of  the 
vendor  thenceforth  holds  the  deeds,  if  in  his  possession,. 
for  the  purchaser  only ;  and  he  retains  no  Hen  for  charges 
against  the  vendor  (g).      If  the   deed  of  conveyance  is 

(c)  Slieppard's Touch.  469;  Wms.  lieer,  2  Str.  1135. 

Ex.   610,  4th  ed. ;   Se  Richardson,  (/)   Co.    Lit.   .6a  ;    Lord  Buck- 

Shillito  V.  Bolson,  L.  E.  30  C.  D.  hurst's  case,  1  Co.  1. 

396  ;  65  L.  J.  C.  741 ;  post,  p.  134.  {g)  Philips  v.  SoUnson,   4  Bing. 

W)   Plowden,    323;    Sheppard's  106  ;  iorrf  v.  JTar^ife,  3  Bing.  N.  C. 

Touch.  470;  Wms.  Ex.  610,  4th  ed.  680;  Pratl  v.  Vizard,  5  B.  &  Ad. 

(e)  3  Co.  Inst.  109  ;  Sex  t.  West-  808. 
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delivered  as  an  escrow  to  take  effect  upon  payment  of  the- 
purchase-money,  the  property  in  the  deeds  passes  con- 
ditionally upon  the  payment,  hut  upon  payment  becomes 
absolute  from  the  delivery  of  the  deed,  to  the  exclusion  of 
any  intermediate  dealings  with  them  {h).  The  purchaser; 
is  presumptively  entitled  to  delivery  of  all  deeds  and 
documents  relating  to  the  property  that  are  in  possession: 
of  the  vendor,  though  of  earlier  date  than  the  title  shewn 
and  accepted ;  but  a  covenant  to  produce  title  deeds 
extends  only  to  the  deeds  and  documents  which  are 
necessary  to  make  a  good  title  («') .  He  is  also  entitled  to 
have  all  the  deeds  that  are  material  to  the  title  correctly 
stamped.  A  deed  of  mortgage  which  was  paid  off  upon 
the  occasion  of  the  sale  must  be  delivered  to  the  purchaser 
stamped  for  the  full  amount  of  the  mortgage  at  the 
vendor's  expense,  because  it  would  not  otherwise  be  avail- 
able as  evidence  of  the  title  (/i) . 

Lessee.  A  lease  under  seal  is  usually  made  by  indentures  of 

lease  and  counterpart,  the  former  executed  by  the  lessor 
and  delivered  to  the  lessee,  who  at  the  same  time  executes 
and  delivers  the  counterpart  to  the  lessor.  The  prima  facie 
inference  is  that  the  property  in  the  indenture  of  lease 
belongs  to  the  lessee,  and  in  the  counterpart  to  the  lessor. 
Upon  determination  of  the  lease  by  lapse  of  time  or  by 
forfeiture,  the  lessor  acquires  no  right  to  a  retm-n  of 
the  indenture  of  lease ;  it  forms  no  part  of  his  title,  and 
remains  the  property  of  the  lessee.  An  assignment  or 
surrender  of  a  lease  would  prima  facie  carry  the  property 
in  the  indenture  of  lease  with  it ;  the  title  deed  going  with 
the  estate  in  the  land  {I). 

Mortgagee.  A  mortgagee  of  the  legal  estate  is  in  the  position  of  a 

purchaser,  as  regards  delivery  of  title  deeds ;  and  upon  the 
like  principle  a  mortgagee  on  being  paid  off  is  bound  to 

[h)    Hooper    t.     Eamsioitom,     6  (h)  He  Whitwg  andLoomes,'Li.'&, 

Taunt.  12.  17  0.  D.  10  ;  60  L.  J.  C.  463. 

(i)  Parr  t.  Zovegrove,    4   Drew.  {I)  Sail  v.  Ball,  3  M.  &  Gr.  242 ; 

182;  Cooper  T.  Emery,  1  Phill.  388.       Elworthy  v.  Sandford,  3  H.   &  C. 

330 ;  34  L.  J.  Ex.  42. 
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re-deliyei"  the  deeds.  After  discharge  of  the  mortgage  debt 
he  has  no  further  interest  in  the  land  and  no  right  to  keep 
anything  relating  to  it ;  he  cannot  claim  to  have  a  copy  of 
the  deed  of  mortgage,  or  of  the  reconveyance  to  the  mort- 
gagor, at  his  own  cost  or  the  cost  of  the  mortgagor  (ot). 
Upon  foreclosure  the  mortgagee,  becoming  absolute  owner, 
is  entitled  to  possession  of  all  deeds  relating  to  the  title  prior 
to  the  date  of  the  mortgage ;  but  he  is  not  entitled  to 
delivery  of  subsequent  deeds  relating  to  the  eqmty  of 
redemption  («). 

In  the  case  of  land  settled  upon  tenants  for  life  with  Custody  of 
remainders  over,  the  general  rule  is  that  the  legal  tenant  betWen 
for  life  in  possession  is  entitled  to  the  custody  of  the  title  tenant  for 
deeds  (o).     The  tenant  for  life  holds  the   deeds  for  the  versioner. 
benefit  of  all  persons  interested  in  the  title ;  all  of  whom 
are  jvimd  facie  entitled  to  production  and  inspection  of  the 
deeds  when  necessary  for  dealing  with  their  several  estates 
and  interests ;    but  the  Court  will  not  incidentally  deter- 
mine the  title  of  a  remainderman  in  a  suit  merely  for  the 
production  of  deeds,  and  will  refuse  production  until  the 
title  is  clear  (p).   A  tenant  for  life  can  create  no  permanent 
charge  or  lien  upon  the  deeds  that  will  be  available  against 
his  successor  ;  in  whom  the  custody  of  the  deeds  vests  im- 
mediately upon  the  death  of  the  tenant  for  life  (q).    A 
mortgagee  of  the  remainderman  is  in  the  same  position  as 
his  mortgagor  as  regards  custody  of  title  deeds  ;  therefore 
he  cannot  lose  priority  merely  by  reason  of  not  holding 
them  during  a,  prior  tenancy  for  life  (r). 

As  between  trustee  and  cestui  que  trust  it  is,  in  general.  Between 

trustee  and 
cestui  que 

Im)  Re  Wade  and  Thomas,  L.  E.  L.  J.  C.  562.  '™''" 

17  C.  D.  348;  50  L.  J.  0.  601.  [p)  Davis  v.   Dysart,    20  Bear. 

(»«)  Greene  v.    loster,  L.  K.    22  405 ;  24  L.  J.  C.  381 ;  Pennell  v. 

0.  D.  566  ;  52  L.  J.  0.  470.  Dysart,    27    Beav.    542  ;    Noel    v. 

(o)    Wehh  V.  Zymington,   1  Eden,  Ward,  1  Madd.  322. 
8 ;   Garner  y.  Sannyngton,  22  Beav.  (?)  JEaston  v.  London,   33  L.   J. 

627 ;  Allwood  v.  Heyioood,  1  H.  &  Ex.  34. 

C.  745  ;  32  L.  J.  Ex.  153 ;  Leathes  (»■)   Tourle  v.  Rand,  2  Bro.  0.  C. 

V.  Leathes,  L.  R.  5  C.  D.  221 ;  46  650 ;  Farrow  v.  Rees,  4  Beav.  18. 
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the  right  and  the  duty  of  the  trustee  in  whom  the  legal 
estate  is  vested  to  have  the  custody  of  the  deeds,  the  pos- 
session of  the  deeds  forming  no  part  of  the  beneficial  en- 
joyment of  which  the  cestui  que  trust  can  claim  to  have  the 
possession.  But  a  bare  trustee,  who  might  be  called  upon 
to  convey  the  legal  estate,  would  also  be  bound  to  deliver 
the  deeds  with  it  {s) .  "Where  the  equitable  estate  in  land 
is  settled  upon  tenants  for  life  and  in  remainder,  and  there 
are  no  special  trusts  in  the  settlement  requiring  the  trustees 
to  retain  possession  of  the  deeds,  the  Court  sanctions  the 
rule  of  legal  estates  which  entitles  the  tenant  for  life  to  the 
custody  of  the  deeds  ;  unless  the  tenant  for  life  was  him- 
self the  settlor,  for  in  that  case  by  holding  the  deeds  he 
would  be  enabled  to  make  a  good  title  in  fraud  of  the  first 
settlement,  and  the  trustee  would  be  responsible  for  the 
consequences  of  giving  them  to  him  {t).  The  cestui  que 
trust  has  a  right  to  production  and  inspection  and  to  have 
copies  of  the  trust  deeds  and  documents  at  his  own  ex- 
pense {ii)  ;  and  these  include  cases  and  opinions  of  counsel 
taken  by  the  trustee  for  guidance  in  the  administration  of 
the  trust,  the  costs  of  which  fall  upon  the  estate  as  being 
for  the  benefit  of  all  persons  interested.  But  a  mere 
claimant,  before  he  has  established  his  title,  has  no  such 
rights  (») . 
Control  of  T]jg  Court  exercises  equitable  control  over  the  custody 

custody.  of  title  deeds  for  the  benefit  of  all  parties  interested,  and 

if  circumstances  require  it,  may  order  them  to  be  brought 
into  Court;  as  where  the  safety  of  the  deeds  may  be 
endangered  by  leaving  them  in  the  custody  of  a  tenant  for 
life  or  other  person  entitled  to  the  legal  custody  («').  The 
mere  fact  that  there  is  no  relationship  between  the  tenant  for 


(5)  See  Dimcomfo  V.  Jfai/«-,  8  Ves.  N.    0.    386;  Se    Cowin,    Cowin   v. 

320:  Barclay    v.    CoUett,   4   Bing.  Gravett,  L.   E.  33  C.  T>.  179;  66 

N.  Q.  658.  L.  J.  C.  78. 

(t)  Langdale  t.  Briggs,   8  D.  M.  [v)    Wynne     v.     Sumberston,     27 

&  G.  391 ;  26  L.  J.  0.  40  ;  Evans  Beav.  421 ;  28  L.  J.  C.  281. 

T.  Bicknell,  6  Ves.  174.  (w)  Hardwicke,   .L.    C.    Icie   v. 

(u)  Ex  parte  Soldsivorth,  4  Bing.  Ivie,  1  Atk.  431. 
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life  and  reversioner  is  no  ground  for  interference  (*).  The 
Court  while  leaving  the  deeds  in  the  custody  of  the  tenant 
for  life  may  require  him  to  give  security  for  their  safe 
custody  and  for  their  production  when  reasonably  re- 
quired {y).  Where  the  property  is  being  administered  by 
the  Court  or  where  there  is  a  suit  pending  relating  to  the 
property  requiring  the  presence  of  the  deeds,  the  Court 
will  order  them  to  be  brought  into  Court,  or  otherwise 
disposed  of  as  most  convenient  for  the  purpose  (s). 

Where  two  or  more  persons  have  several  concurrent  Concurrent 
interests  in  the  same  deeds,  the  right  of  custody  is  said  to  game  deeds. 
be  ambulatory  ;  whoever  of  them  obtains  possession  in  fact 
(in  absence  of  force  or  fraud),  may  keep  it  agaiast  the 
others,  because  as  between  themselves,  each  has  an  equal 
right  to  the  possession.  Thus  in  the  case  of  joint  tenants 
each  is  equally  entitled  to  the  custody  of  the  title  deeds, 
though  on  the  death  of  one  the  survivor  would  be  entitled 
to  have  them.  So  one  of  tenants  in  common  in  possession 
of  the  deeds  can  retain  possession  as  against  a  co-tenant, 
who  can  show  no  better  title  to  hold  them  (a).  Neither 
of  the  persons  so  entitled  can  alone  recover  possession  of 
the  deeds  from  the  custody  of  a  thii'd  party,  though  the 
latter  has  no  interest  in  holding  them;  but  all  parties 
interested  must  join  in  suing  for  the  possession.  In  such 
case  the  Court  would  protect  the  interests  of  all  at  the  suit 
of  one  by  ordering  the  deeds  to  be  deposited  in  Court  for 
their  inspection  and  use  (b). — Where  land  held  under  one  Sale  of  land 
title  is  sold  in  lots,  the  general  rule,  in  the  absence  of  ™l°*^- 
special  conditions,  is  that  the  purchaser  of  the  lot  largest 
in  value,  or  the  purchaser  of  several  lots  to  the  largest 
amount,  is  to  have  the  custody  of  the  deeds.     So,  upon  the 

[x]  Leathes  v.  Leathes,  L.   E.  5  310. 

C.  D.  221;  46  L.  J.  C.  562,  dis-  (a)  1  Co.  la,  Buckhurst'' s  Case; 

senting  from  Warren  v.  Budall,  1  Yea  v.  Field,  2  T.  R.  708  ;  Foster 

J.  &  H.  1 ;  29  L.  J.  C.  543.  v.  Crabb,  12  C.  B.  136 ;  21  L.  J. 

(«/)  Jenner  v.  Morris,  L.  K.  1  Ch.  C.  P.  189. 

g03_  {b)   Wright  v.  Sobotham,  L.  K. 

(e)  Leathes    v.    Leathes,    supra;  33  C.  D.  106  ;  66  L.  J.  C.  791. 
Stanford  v.  Uoberts,  L.   II.  6  Ch. 

L.  .  K 
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sale  of  a  part  of  certain  land  reserving  the  rest  witliout 
any  stipulation  as  to  tlie  custody  of  the  deeds,  they  pre- 
sumptively go  with  the  part  that  is  largest  in  value  (c). 
The  custody  of  title  deeds,  under  such  circumstances,  may 
be  specially  provided  for  by  the  conditions  of  sale.  A 
condition  that  the  purchaser  of  "  the  largest  lot "  should 
have  the  title  deeds  was  construed  to  mean  the  lot  largest 
in  area,  without  regard  to  value  (d).  And  under  such 
condition  the  purchaser  of  the  largest  lot  is  entitled  to  the 
deeds  in  priority  to  a  purchaser  of  several  other  lots  of 
greater  aggregate  area  (e). 

Production  of  A  person  entitled  to  any  estate  or  interest  in  land 
inspection.  i^j  i^i  general,  entitled  to  the  production  of  the  title 
deeds  for  his  inspection  by  the  person  having  the 
custody  of  them ;  so  far  as  may  be  reasonably  necessary 
for  the  protection  and  disposal  of  his  estate  or  interest  (/). 
A  person  cannot  be  compelled  to  produce  his  own  title 
deeds,  as  such ;  but  if  the  same  deeds  show  estates  or 
interests  in  others  he  is  considered  as  holding  them  for 
their  benefit  as  well  as  his  own,  and  he  may  be  compelled 
to  produce  them.  Hence  in  an  action  for  the  recovery  of 
land,  the  plaintiff,  if  his  title  be  disputed,  may  compel  the 
defendant  to  produce  all  deeds  and  documents,  including 
his  own  title  deeds,  which  tend  to  prove  the  plaintiff's 
title  {g).  If  the  plaintiii's  title  is  not  disputed,  there  is  no 
ground  for  the  production  of  the  title  deeds  in  support  of 
it ;  so  if  the  only  plea  is  that  the  defendant  is  a  pur- 
chaser for  value  without  notice  of  the  plaintiff's  title, 
the  deeds  are  presumptively  not  relevant  to  the  issue,  which 
is  not  as  to  the  title,  but  as  to  notice  of  the  title  at  the  time 


(c)  Sugden,    V.   &   P.    11th   ed.  S33. 

456  ;  Dart,  V.  &  P.  3rd  ed.  94.  (r/)  Pickering  v.  Noijes,  1  B.  &  0. 

ifl)   Griffiths  T.  JSateharcl,  1  K.  &  262  ;   JSgretnont  Board  t.  Egremont 

J.  19  ;  23  L.  J.  C.  957.  Iron  Co.,  L.  B.  14  C.  D.  158 ;   49 

(e)  Scott  T.   Jaclcman,    21   Beav.  L.  J.   0.   623 ;    Lijell  t.  Kennedy, 

no.  L.  E.  8  Ap.  Ca.  217;  52  L.  J.  C. 

(/)  Fain  V.  Atjers,    2   S.    &   S.  385. 
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of  purcliase,  and  the  plaintiff  can  claim  production  only 
upon  the  special  ground  that  they  tend  to  disprove  the 
plea  (A).  Accordingly,  in  answer  to  the  application  for  the 
production  of  deeds  it  is  sufficient  for  the  defendant  to 
depose  that  they  relate  to  his  own  title  only,  and  contain 
nothing  tending  to  prove  the  plaintiff's  ;  it  is  not  necessary 
further  to  depose  that  they  contain  nothing  to  impeach  the 
defendant's  title,  because  the  plaintiff  can  only  recover 
upon  the  strength  of  his  own  title,  as  to  which  the  defects 
in  the  defendant's  title  are  irrelevant,  unless  they  also  tend 
to  prove  his  own  («j. 

By  a  rule  of  equity  a  mortgagee  was  privileged  from  Privilege  of 
the  production  of  the  title  deeds  of  the  mortgaged  estate  °  ° 
for  inspection  of  the  mortgagor,  except  upon  full  payment 
of  his  charge  {7c).  He  was  equally  privileged  against  any 
person  claiming  under  the  mortgagor,  or  claiming  any 
interest  in  the  equity  of  redemption  (/).  But  not  against 
persons  claiming  against  the  mortgagor  from  whom  he 
received  the  deeds ;  for  they  retain  the  same  right  of 
production  and  inspection  of  the  deeds  as  when  they  were 
in  the  hands  of  the  mortgagor  (»i).  This  rule  does  not 
extend  to  the  mortgage  deed  itself,  which  contains  the 
proviso  for  redem2otion,  and  therefore  is  as  much  the 
evidence  of  the  mortgagor's  title  to  redeem  as  it  is  of  the 
mortgagee's  estate  (n).  Exception  is  also  made  in  cases 
of  fraud  and  of  other  special  circumstances  (o). — The 
privilege  of  the  mortgagee  is  abolished  in  future  by  the 
Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  16, 
enacting  that   "  a  mortgagor,  as   long   as  his  right  to 

Ih)  JEmmerson  v.  Ind,  L.  E.   33  421 ;  Chichester  v.  Donegall,  L.  K.  5 

C.  D.  323  ;   55  L.  J.  0.  903  ;   see  Ch.  497  ;  39  L.  J.  C.  694. 

Bennett  t.  Glossop,  3  Hare,  578.  («()  Doe  d.  Morris  v.  Eoe,  1  M. 

(i)  Emmerson  v.  Ind,  supra  ;  Hor-  &W.  207. 

ton  T.  Bott,   2   H.  &  N.  249;    26  («)  Stuart,  V.-C,  P«!!cA  v.  TFard, 

L.J.  Ex.  267 ;  Bannalyne  v.  Leader,  L.  B.  1  Eq.  440  ;  see  Crisp  v.  Flatel, 

10  Sim.  230  ;   Smith  v.  Beaufort,  1  8  Beav.  62  ;  Broione  v.  Loekhart,  10 

Hare,  507.  Sim.  421. 

(i)   QUI  T.  Hyton,   7  Beav.   155  ;  (o)  Phillips  v.  Evans,  2  T.  &  0. 

Greenwoods.  EothioelljTSea.Y.  291.  647;   Kennedy  t.  Green,  6  Sim.  6; 

[1)  Browne  v.  Loclchart,  10  Sim.  Livesey  v.  Harding,  1  Beav.  343. 
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Covenant  to 
produce  title 
deeds. 


redeem  subsists,  shall  be  entitled  at  reasonable  times  on 
his  request  and  at  his  own  cost,  and  on  payment  of  the 
mortgagee's  costs  and  expenses,  to  inspect  and  make 
copies  or  extracts  from  the  documents  of  title  relating  to 
the  mortgaged  property  in  the  custody  or  power  of  the 
mortgagee.  This  section  applies  only  to  mortgages  made 
after  the  commencement  of  this  Act,  and  shall  have  effect 
notwithstanding  any  stipulation  to  the  contrary." 

A  purchaser  who  cannot  have  the  title  deeds  is  prima 
facie  entitled  to  attested  copies,  at  the  vendor's  expense, 
together  with  a  covenant  by  the  vendor  to  produce  the 
deeds  for  inspection  at  aU  reasonable  times  and  occasions 
at  the  expense  of  the  purchaser ;  the  attested  copies  not 
being  available  as  primary  evidence,  except  between  the 
parties  themselves  {q).  The  right  to  copies  and  the  cove- 
nant to  produce  extend  to  such  deeds  and  documents  only 
as  are  sufficient  to  show  a  good  title  and  which  cannot  be 
obtained  without  recourse  to  the  vendor;  they  do  not 
include  earlier  deeds,  nor  such  as  can  be  seen  upon  record 
or  otherwise,  as  bargains  and  sales  enrolled,  disentailing 
deeds.  Court  rolls,  wills  and  the  like  (r).  A  covenant  for 
further  assurance  includes  the  giving  a  covenant  when 
required  for  production  of  deeds  (s).  The  benefit  of  a 
covenant  for  production  of  title  deeds  runs  with  the 
purchased  land ;  and  the  burden  of  the  covenant  attaches 
to  land  reserved  by  the  vendor,  so  far  as  to  bind  all  pur- 
chasers of  the  land  and  deeds  through  him  or  taking  the 
deeds  with  notice  of  the  covenant  {t) . 

Under  the   Conveyancing  Act,   1881,   44  &  45  Yict. 

Conveyanciag  c.  41,  s.  9,  a  person  wlio  retains  possession  of  documents 

'        ■       may  give  to  another  "  an  acknowledgment  in  writing  of 

the  right  of  that  other  to  production  of  those  documents 

and  to  delivery  of  copies  thereof,"  also  "  an  undertaking 


Production, 
&c.  under 


(q)  Bare  v.  Tuclter,  6  Vea.  4G0 ; 
lioughton  v.  Jewell,  15  Vea.  176. 

(r)  Dare  v.  Tucker,  sicpra ;  Cooper 
V.  £mert/,  1  PhiU.  388. 


(s)  Fain  v.  Aycrs,  2  S.  &  S.  533. 

(t)  JSarclay  v.  Eaine,  1  S.  &  S. 

449.     Sugd.  V.  &  P.  480,  Uth  ed. 
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in  "writing  for  safe  custody  thereof  "  ;  and  such  acknow- 
ledgment and  undertaking  respectively  have  the  special 
effects  mentioned  in  the  Act  of  imposing  obligations  re- 
specting the  documents,  equivalent  for  the  most  part  to 
the  ordinary  covenants  for  the  production  and  custody  of 
title  deeds.  The  form  of  acknowledgment  and  under- 
taking are  given  in  the  schedule  to  the  Act. 

The  property  in  deeds  may  he  separated  from  the  land  Separate  pro- 
to  which  they  relate  by  the  absolute  owner  assigning  them  deeds, 
to  another  as  personal  chattels.  "  A  man  may  give  or 
grant  his  deeds,  i.  e.  the  parchment,  paper  and  wax,  to 
another  at  his  pleasure ;  and  the  grantee  may  keep  or 
cancel  them.  And  therefore  a  tenant  in  fee  simple  may 
give  or  grant  away  the  deeds  of  his  land  ;  and  the  heir 
hath  no  remedy.  But  a  tenant  in  tail  of  land  cannot,  as 
against  his  issue  or  those  in  reversion  or  remainder,  give 
or  grant  any  of  the  deeds  belonging  to  the  land  entailed, 
no  more  than  the  land  itself ;  he  may  give  them  during 
his  own  ownership"  (t«).  A  grant  of  "all  goods  and 
chattels"  wiU.  not  pass  title  deeds  {v).  So  "  if  a  man  have 
an  obligation  he  may  give  or  grant  it  away  and  so  sever 
the  debt  and  it,  i.  e.,  retain  the  debt,  while  he  has  given 
away  the  property  in  the  deed"  {iv).  Thus,  a  bond,  or  a 
debenture  of  a  company,  or  a  policy  of  insurance  may  be 
assigned  without  the  debt  or  contract  to  which  it  relates, 
by  reason  of  certain  formalities  or  conditions  required  to 
pass  the  latter  which  are  not  satisfied  by  the  mere  delivery 
of  the  deed.  "  In  which  cases  the  plaintiff  may  not  be 
able  to  recover  the  document  which  is  the  evidence  of  the 
debt,  while  the  person  who  holds  that  evidence  may  not  be 
able  to  recover  the  debt  itself"  («). 

Where  title  deeds  are  deposited  by  way  of  equitable 

{«()  Sheppard's  Touch,  by  Pres-  ton,  242. 
ton,  HI;  KelsacJc  v.  Kic!io!son,Cio.  (.r)  Cairns,   L.   C,   Eiimtnens  v. 

EUz.  496.  Mare,  L.  K.  1  Ex.  D.  1 69  ;  46  L.  J. 

(j))  Perkins,  s.  115.  Ex.  30  ;  Burton  t.  Gainer,  3  H.  & 

(w)  Sheppard's  Touch,  by  Pres-  N.  387 ;  27  L.  J.  Ex.  390. 
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Deposit  of 
deeds  as 
security. 


mortgage,  the  mortgagee  acquires  a  special  property  in  the 
deeds  to  hold  them  as  security  for  the  debt,  and  he  can 
assign  this  property  with  the  debt,  but  he  cannot  give  any 
greater  property  in  the  ■  deeds  than  he  has  himself,  and 
therefore  no  right  to  hold  the  deeds  apart  from  the  debt ; 
consequently  where  a  mortgagee  by  deposit  made  a  volun- 
tary gift  of  the  debt  and  delivered  the  deeds  to  the  donee, 
the  gift  of  the  debt  being  void  for  want  of  assignment  in 
writing,  it  was  held  that  no  property  passed  by  delivery  of 
the  deeds,  and  the  donee  could  not  retain  them  against 
the  administrator  of  the  donor  in  whom  the  mortgage  debt 
vested  («/).  A  mortgagee  by  deposit  of  deeds,  having  only 
an  equitable  charge  upon  the  land,  is  postponed  to  prior 
claimants,  according  to  the  general  rule  of  priority  in 
equity,  although  he  advanced  the  money  without  notice  of 
such  claims.  The  possession  of  the  deeds  gives  him  no  pre- 
ferential charge,  but  it  seems  that  he  cannot  be  deprived 
of  them  in  favour  of  a  prior  merely  equitable  claim  of 
which  he  had  no  notice ;  against  which  he  may  take 
whatever  advantage  may  be  derived  from  the  bare  pos- 
session of  the  deeds  (s).  A  pm'ohaser  or  mortgagee  of  the 
legal  estate  is  in  general  entitled  to  possession  of  the  deeds, 
and  may  recover  the  possession  from  an  equitable  mort- 
gagee ;  unless  he  originally  took  the  legal  title  with  notice 
of  the  charge,  or  unless  by  fraud  or  negligence  he  has 
assisted  or  acquiesced  in  the  creation  of  it  (a). 


Lien  of  soli- 
citor on 
deeds. 


A  solicitor  has  a  general  lien  for  professional  charges 
upon  all  the  deeds  and  documents  of  a  client  in  his  posses- 
sion. A  client  who  discharges  his  solicitor  without  satisfy- 
ing this  lien  cannot  compel  the  sohoitor  to  deliver  up  the 
deeds  or  to  produce  them  for  inspection ;  but  the  solicitor 
who  discharges  himself,  though  he  retains  the  hen,  may  be 


(v/)  Re  Richardson^  Shillito  v. 
Ilobson,  L.  R.  30  C.  D.  396  ;  55 
L.  J.  C.  741. 

(a)  Re  Morgan,  Pilgrem  T.  Fil- 
grem,  L.  R.  18  C.  D.  93 ;  50  L.  J.  0. 
654 ;   Scath  v.  Crealoclc,  L.   K.   10 


Ch.  22  ;  44  L.  J.  C.  157  ;  Manners 
V.  Mew,  L.  R.  29  0.  D.  725  ;  54 
L.  J.  0.  909. 

(o)  JSfeivton  v.  Beck,  3  H.  &  N. 
220  ;  27  L.  J.  Ex.  272  ;  Manners  v. 
Mew,  supra. 
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compelled  to  produce  the  deeds  (b) . — A  solicitor  retained 
to  make  a  mortgage  by  both  parties  cannot  retain  any 
prior  lien  against  the  mortgagor ;  his  duty  to  the  mort- 
gagee being  to  retain  possession  of  the  deeds  clear  of  all 
prior  incumbrances  (c) ;  nor  can  he  acquire  any  subsequent 
lien  against  the  mortgagor,  his  possession  of  the  deeds 
being  exclusively  that  of  the  mortgagee  {d).  On  the  other 
hand,  the  mortgagee's  solicitor  can  acquire  no  lien  as 
against  the  mortgagor,  who  is  entitled  to  redeem  the 
mortgage  and  recover  the  deeds  upon  paying  off  the  debt 
and  costs  (e).  So,  a  solicitor  who  takes,  a  mortgage  from 
his  client  holds  the  deeds  in  his  own  right  as  mortgagee ; 
and  cannot  claim  any  lien  beyond  the  mortgage  debt  and 
costs  (/).  A  solicitor  can  have  no  lien  beyond  the  interest 
which  his  chent  has  in  the  deeds  (g).  And  he  cannot 
refuse  to  produce  them  for  inspection  by  other  parties  who 
are  interested  in  the  same  deeds,  upon  proper  occasions  (/«). 
He  is  obliged  to  produce  the  deeds  in  suits  for  the  adminis- 
tration of  the  estate  of  his  client  (») ;  and  in  proceedings 
in  bankruptcy  or  liquidation  (A),  subject  to  his  lien. 

The  possession  of  title  deeds  is  always  presumed  to  be  in  Adverse  pos- 
accordance  with  the  title  to  the  land  and  on  behalf  of  the  ^eeds!^ 
owner,  until  it  is  shown  to  be  adverse.     Hence  if  the  land 
and  the  deeds  are  in  the  possession  of  the  same  person,  he 
holds  the  deeds  as  owner,  or  for  the  owner,  of  the  land ; 
and  a  claim  of  ownership  of  the  land  and  deeds  is  not 

(i)  Seslop  V.  Metcalfe,  3  M.  &  0.  (/)  Sheffield  v.  Eden,  L.  E.   10 

183  ;   Cane  v.  Martin,  2  Beav.  584  ;  C.  t).  291. 

lteFaithfuU,'L.'R.fi'Eq.Z25.  SeeiJe  (g)  Mollis  v.  Claridge,  i  Taunt. 

Wadsworth,  L.  R.   34  C.  D.  155  ;  307. 

56  L.  J.  C.  127.  (A)  Brassington  v.  Brassington,   1 

,    (c)  Ze  Nicholson,  Ex  parte  Quinn,  Sim.  &  Stu.  455;  SopcY.  Siddell, 

53  L.   J.   C.   302 ;    Re  Mason  and  20  Beav.  438 ;  24  L.  J.  C.  691. 

Taylor,  L.  K.   10  0.  D.   729  ;   48  (i)  Belaney  t.  Ffrench,  L.   JR.   8 

£.  J.  0.  193.  Ch.    918;    43   L.  J.    0.    312;    Ee 

■   (di  Ex  parte  Fuller,   L.   R.    16  Boughton,  L.  R.  23  C.  D.  169. 

C.  D.  617  ;  50  L.  J.  C.  448.  (A-)  Re  Toleman  and  England,  L.  R. 

(e)  Hollis  T.   Claridge,   4  Taunt.  13  0.  D.  885  ;  Re  Capital  Fire  Ins., 

807 ;   WakejieU  v.  Newlon,  6  Q.  B.  L.  E.  24  0.  D.  408  ;  63  L.  J.  C. 

276.  ,71. 
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barred,  as  to  the  deeds,  by  adverse  possession  for  any 
period  short  of  that  which  bars  a  claim  to  the  land  (m).  A 
separate  possession  of  the  deeds  is  also  held  presumptively 
on  behalf  of  the  title,  and  the  Statute  of  Limitations  does 
not  begin  to  run  against  the  claim  of  the  owner  of  the 
land  to  have  the  deeds,  until  an  adverse  possession  is  set 
up,  by  a  refusal  to  deliver  them  up  when  demanded  or  by 
the  exercise  of  some  other  act  of  ownership  over  them  (n). 


Heirlooms. 


Chattels 
settled  aa 
heirlooms. 


"Heirlooms"  in  ancient  times  were  chattels  which  by 
special  custom  of  an  estate  or  place  descended  to  the  heir 
with  the  inheritance ;  this  kind  of  heirloom  is  now  obso- 
lete (o).  A  horn  which  had  been  originally  delivered  with 
and  as  the  symbol  of  tenure  by  cornage  has  been  held  to 
pass  to  the  heir,  probably  as  an  evidence  of  title  {p).  The 
monuments  of  an  ancestor  in  a  church  or  churchyard, 
whether  fixed  or  movable,  are  said  to  be  heritable;  and 
the  heir  may  maintain  an  action  for  taking  or  defacing 
them  (g). 

"  Heirlooms "  in  modern  times  are  personal  chattels 
which  are  annexed  to  settled  land  by  limiting  them  for 
the  same  uses  and  estates,  so  as  to  pass  with  the  land  as 
far  as  the  rules  of  law  and  equity  permit.  If  the  land  is 
limited  in  strict  settlement,  that  is,  for  successive  estates 
for  life  with  remainders  in  tail,  chattels  settled  upon  the 
same  limitations  accompany  the  land  through  the  successive 
life  estates ;  but  as  soon  as  the  land  vests  in  a  tenant  in 
tail  in  possession,  the  chattels,  as  there  can  be  no  estate 
tail  in  such  property,  vest  in  that  tenant  absolutely  as 
part  of  his  personal  estate,  and  thus  become  disconnected 
with  the  land  (r).  In  order  to  prolong  as  far  as  possible 
the  annexation  of  the  chattels  to  the  land  it  is  usual  to 


(m)  Plant  V.  Cottercll,  5  H.  &  N. 
430;  29  L.  J.  Ex.  198. 

[n)  Spachnan  v.  Foster^  L.  E.  11 
Q.  B.  D.  99  ;  52  L.  J.  Q.  B.  418. 

(o)  Co.  Lit.  18  5,  185  i;  Wme. 
Exors.  606,  4th  ed. 

{p)  rnseij  V.  Piisey,  1  Vern.  273. 


(?)  Co.  Lit.  18  J;  Francesv.  Ley, 
Cro.  Jao.  367 ;  Spooner  v.  Brewster, 
3  Biug.  136. 

()■)  Foleij  T.  Burnell,  1  Bro.  C.  C. 
274 ;  Vaughan  v.  Burslem,  3  Bro. 
CO.  101;  CarvM.  LordErroU,  14 
Ves.  478. 
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insert  in  the  settlement  a  proviso  or  condition  that  the 
chattels  shall  not  vest  absolutely  in  any  tenant  in  tail 
unless  he  shall  attain  the  age  of  twenty- one  years ;  which 
is  effectual  until  a  tenant  in  tail  on  coming  of  age  acquires 
absolute  power  of  disposing  of  the  land  by  means  of 
barring  the  entail ;  beyond  this  point  it  is  not  possible  to 
preserve  the  settlement  of  the  land,  nor  can  the  disposal 
of  the  chattels  be  further  restricted  without  infringing  the 
rule  against  perpetuities  (s).  Chattels  may  be  thus  settled 
to  pass  as  heirlooms  by  expressed  terms  of  limitation,  or 
by  reference  to  the  expressed  limitations  of  the  land,  or 
simply  by  the  expression  that  they  shall  be  treated  as 
"  heirlooms "  to  pass  with  the  settled  land ;  with  the 
additional  provision,  if  required,  restraining  the  absolute 
vesting  imtil  the  age  of  twenty-one  (i!).  The  tenant  for 
life  upon  taking  possession  may  be  required  to  sign  an 
inventory  of  the  heirlooms,  but  cannot  be  required  to  give 
security,  unless  there  is  some  special  risk  in  his  possession 
of  them  {li). — Personal  chattels  may  be  settled  in  the  same 
manner  independently,  and  without  annexation  or  reference 
to  real  estate  {v).  But  a  bequest  of  a  silver  cup  "to  S.  and 
his  heirs  for  an  heirloom  "  was  construed  to  be  simply  an 
absolute  bequest  to  S. ;  so  that  S.  dying  in  the  lifetime 
of  the  testator,  it  lapsed  {iv) . — Where  a  settlement  has  Sale  of  heir- 
annexed  heirlooms  to  real  estate,  the  tenant  for  life  has  1°°™^- 
no  power  to  dispose  of  them  separately  from  the  estate, 
even  for  his  own  life ;  for  his  only  interest  is  to  have 
the.  possession  as  annexed  to  the  estate.  Hence  in 
the  case  of  a  testator  giving  certain  benefits  to  the  tenant 
for  life  of  a  settled  estate  having  heirlooms  annexed,  and 
by  the  same  will  bequeathing  the  heirlooms  of  that  estate 

(s)  Christie  v.  GosUnff,  L.  E.   1  &H.  40;  29  L.J.  C.  249;  Savile 

H.  L.  279  ;  35  L.  J.  C.  667  ;  Har-  v.  Scarborough,  1  Swanst.  537. 

rington  v.  Harrington,  L.  E.  5  H.  L.  («)  Temple  v.  Thring,  56  L.  J.  C. 

87  ;  40  L.  J.   C.   716 ;  Exmouth  v.  767. 

JPraed,  L.  E.  23  C.  D.  158  ;  52  L.  J.  {v)  Shelley  v.    Shelleij,   L.  E.   6 

C.  420 ;  Farkin  v.  Cresswell,  L.  E.  Eq.  640  ;  37  L.  J.  C.  357. 

24  C.  D.  102  ;  52  L.  J.  C.  798.  (w)  Me  Whorwood,  L.  E.  34  C.  D. 

(<)  Lord  ScarsdaU  v.  Curzon,  1  J.  446  ;  56  L.  J.  C.  340. 
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to  another  person,  it  was  held  that  the  tenant  for  life,  it 
claiming  the  benefits  under  the  will,  was  not  bound,  by  the 
doctrine  of  election,  to  make  any  compensation  for  the  heir- 
looms, which  he  could  not  assign  to  the  legatee  ;  and  that 
he  was  entitled  both  to  claim,  the  benefits  under  the  will  and 
to  retain  the  heirlooms  in  his  own  right  under  the  settle- 
ment («).  The  Court  has  no  original  jurisdiction  to  order 
a  sale  of  heirlooms  which  are  annexed  to  real  estate  in 
strict  settlement;  although  a  sale  would  be  beneficial  to 
all  parties  interested  (y).  But  where  charges  are  to  be 
raised  out  of  the  settled  estate  the  Court  can  authorise  a 
sale  of  heirlooms  in  preference  to  selling  the  land  (s). 
Settled  Land        The  Settled  Land  Act,  1882,  45  &  46  Yict.  c.  38, 

Act  .  . 

s.  37,  as  to  personal  chattels  settled  as  heirlooms  provides 
that  (1)  "  A  tenant  for  life  of  the  land  may  sell  the 
chattels  or  any  of  them ;  "  (2)  "  The  money  arising  by 
the  sale  shall  be  capital  money  arising  under  this  Act 
and  shall  be  dealt  with  as  other  capital  money  arising 
under  this  Act,  or  may  be  invested  in  the  purchase  of 
other  chattels  which  shall  be  settled  and  held  upon  the 
same  trusts  and  shall  devolve  in  the  same  manner  as  the 
chattels  sold;  "  (8)  "A  sale  or  purchase  of  chattels  under 
this  section  shall  not  be  made  without  an  order  of  the 
Court."  The  Court  will  not  authorise  the  sale  of  the 
settled  estate  by  the  tenant  for  life  under  the  Act  without 
providing  at  the  same  time  for  the  sale  of  the  heirlooms  («) . 
The  money  arising  from  the  sale  of  the  heirlooms  under  the 
above  section  may  be  applied  in  discharge  of  incimibrances 
upon  the  settled  land,  notwithstanding  that  the  heirlooms, 
if  remaining  unsold,  would  vest  absolutely  in  the  tenant 
in  tail  in  remainder  upon  attaining  twenty-one  (5). 

{x)  Me  Ckesliam,  L.  E.   31  C.  D.  711 ;  46  L.  J.  C.  174. 

466;  55  L.  J.  C.  401.  (a)  He  Brown's    Will,  L.  R.   27 

(y)  JD'Myncourt  v.  Gregory,  L.  E.  C.  D.  179  ;  53  L.  J.  C.  921. 

3  C.  D.  635;  45  L.  J.  C.  741.  '    (//)  Re  Marlborough's  Settlement, 

{z)  Fane  v.  Fane,  L.  E.  2  C.  D.  L.  E.  32  CD.  1  ;  55  L.  J.  C.  339. 
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OHAPTEE  X. 

INLAND   WATER 

Section  1. — Standing  Water. 

Property  in  standing  water — riparian  ownership. 

Water  percolating  below  the  surface — right  of  draining  off  water — 

draining  water   from   streams — draining  mines — subsidence  from 

draining — pollution  of  percolating  water. 
Water  artificially  collected — liability  for  escape  of  water — escape  by 

accident  or  superior  force — water  collected  in  houses. 
Extraordinary  floods. 

Inland  water  is  of  two  kinds,  having  different  conditions 
in  law  :  namely, — standing  water  or  water  not  flowing  in  a 
defined  course,  including  the  water  of  surface  lakes  and 
ponds,  and  the  water  diffused  and  percolating  in  the  soil 
below  the  surface; — and  running  loater,  including  rivers 
and  streams  flowing  in  a  defined  course,  whether  above  or 
below  the  surface.  Water  is  also  treated  differently  in  law 
according  as  it  is  found  in  or  upon  the  land  in  a  natural 
condition ;  or  collected  there  by  artificial  means.  These 
various  conditions  of  water  are  treated  severally  in  this 
chapter. 

Water  standing  upon  the  surface  of  land  in  lakes  or  Property  in 
■ponds  is  considered  as  part  of  the  land,  so  that  the  property  ^'''■f^^^s 
in  the  land  prima  facie  carries  with  it  the  property  in  the 
water.  Accordingly  a  conveyance  of  "land"  presump- 
tively passes  the  water  standing  upon  it;  but  the  term 
"  water "  is  not  alone  sufficient  to  convey  the  land  upon 
which  the  water  stands,  without  a  context  or  circumstances 
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Riparian 
ownership. 


showing  an  intention  to  convey  the  land  by  that  descrip- 
tion .(S). — If  there  is  only  one  riparian  owner,  whose  land 
surrounds  a  lake  of  water,  the  whole  presmnptively  belongs 
to  him  as  part  of  his  land.  If  there  are  several  riparian 
owners,  they  are  presumptively  entitled  to  those  parts  of 
the  lake  and  of  the  bed  of  the  lake  which  are  opposite  their 
respective  banks,  so  far  as  the  medium  filum  agues  ;  and  all 
beneficial  uses,  as  the  right  to  take  materials  from  the  bed 
of  the  lake,  the  rights  of  boating,  fishing,  and  shooting, 
presumptively  foUow  the  limits  thus  ascertained.  By  the 
law  of  Scotland,  a  distinction  is  made  as  to  those  rights 
over  the  surface  of  the  water  which  cannot  be  conveniently 
limited  and  enjoyed  in  severalty,  such  as  the  rights  of 
boating,  and  fishing,  and  fowling ;  and  all  riparian  owners 
are  presumptively  entitled  to  use  and  enjoy  these  rights  in 
common,  in  the  absence  of  title  to  the  contrary  (c) . 


Water  perco- 
lating below 
surface. 


Eight  of 
draining  c 
water. 


Water  percolating  below  the  surface  of  land  is  not  a 
subject  of  absolute  property  until  appropriated;  but  the 
owner  of  the  land  in  which  it  is  foimd  for  the  time  being 
may  appropriate  the  percolating  water  to  the  extent  that 
he  may  take  it  all  so  as  to  prevent  any  of  it  percolating 
into  the  land  of  his  neighbour.  "  This  percolating  water 
below  the  surface  is  therefore  a  common  reservoir  or 
source  in  which  nobody  has  any  property,  but  of  which 
everybody  has,  as  far  as  he  can,  the  right  of  appropriating 
the  whole"  {d). — The  owner  of  the  land  may  exercise  his 
right  of  appropriating  and  removing  the  water  percolating 
beneath  the  surface,  although  by  so  doing  he  drains  off  the 
water  from  the  adjacent  soil  and  lowers  or  exhausts  the 
natural  supply.  Accordingly,  where,  in  the  course  of 
mining  operations  carried  on  in  the  usual  manner  the 
water  was  pumped  from  the  soil,  and  thereby  aU  the  water 


(5)  Co.  Lit.  4a,};  ante,  p.  5. 

[c)  Mackenzie  v.  Bankes,  L.  E.  3 
Ap.  Ca.  1324;  as  to  ownership  of 
bed  of  stream,  see  post,  p.  153. 


{d)  Brett,  M.  R.  Ballard  v.  Tom- 
linson,  L.  R.  29  C.  D.  121 ;  64 
L.  J.  C.  456. 
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was  drained  out  of  a  ■well  in  the  adjacent  land,  it  was  lield 
that  the  owner  of  the  well  had  no  claim  to  compensation 
for  the  loss  of  water  (e) .  The  cases,  it  is  said,  affirm  this 
proposition :  "  that  the  disturbance  or  removal  of  the  soil 
in  a  man's  own  land,  though  it  is  the  means,  by  process  of 
natural  percolation,  of  drying  up  his  neighbour's  spring  or 
well,  does  not  constitute  the  invasion  of  a  legal  right,  and 
will  not  sustain  an  action ;  and  further,  that  it  makes  no 
difference  whether  the  damage  arise  by  the  water  perco- 
lating away,  so  that  it  ceases  to  flow  along  channels  through 
which  it  previously  found  its  way  to  the  spring  or  well,  or 
whether,  having  found  its  way  to  the  spring  or  well,  it 
ceases  to  be  retained  there"  (/). 

So  a  person  may  lawfully  drain  off  water  in  his  own  Draining 
land,  which  would  otherwise  have  percolated  into  and  ^reams"^"™ 
supplied  a  river  or  stream  of  water  running  in  a  defined 
course,  although  by  so  doing  he  materially  diminishes  the 
flow  of  water.  Accordingly  where  a  Local  Board  of 
Health  sunk  a  well  in  their  own  ground  and  pumped  up 
water  for  the  supply  of  a  town,  thereby  abstracting  the 
water  which  would  have  percolated  into  a  river ;  it  was 
held  that  the  mill  owners  on  the  river  had  no  remedy 
for  the  loss  of  the  water  {g) .  But  after  the  water  has  once 
percolated  into  a  defined  stream,  there  is  no  right  to  divert 
it  by  draining,  or  to  abstract  it  for  any  purpose  not  justi- 
fied by  the  legitimate  use  of  a  running  stream ;  and  the 
owner  of  adjacent  land  is  not  entitled  to  drain  his  land, 
either  above  or  below  the  surface  with  the  effect  of  draw- 
ing water  from  the  stream  (h).  A  spring  or  definite  source 
of  water  that  supplies  a  stream  is  considered  as  part  of  the 

(«)  Acton  V.  Blundell,  12  M.  &  710;  32  L.  J.  Q.  B.  105. 
W.  324.  (y)  Chasemore  v.  Richards,  7  H.  L. 

(/)  Fer  cur.  Ballacorkish  Mining  C.  S49  ;  29  L.  J.  Ex.  81 ;  over- 
Co.  V.  Harrison,  L.  K.  5  P.  C.  60 ;  ruling  on  this  point,  Dickinson  v. 
Mawstron  v.  Taylor,  11  Ex.  369  ;  25  Grand  Junction  Canal,  7  Ex.  282. 
L.  J.  Ex.  33 ;  Broadbent  v.  Rams-  [h)  Dickinson  v.  Grand  Junction 
bottom  11  Ex.  602;  25  L.  J.  Ex.  Canal,  supra;  Grand  Junction  Canal 
115 ;  New  River  Go.  v.  Johnson,  29  v.  Shugar,  L.  R.  6  Ch.  483 ;  post, 
Jj.  J.  M.  C.  93 ;  The  Queen  v.  p.  149. 
Metrop.  Board  of  Works,  3  B.  &  S. 
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stream  in  iHs  respect  (t).     "A  stream  of  water  in  law  is 
water  which  runs  in  a  defined  course,  so  as  to  be  capable 
of  diversion,  and  the  term  does  not  include  the  percolation 
of  water  below  ground  "  (Jc). 
nlnes^i  ^^®  Same  principle  applies  between  several  owners  of  the 

subsoU.  surface  and  substratum;  so  that  the  owner  of  miaes  or 

subsoil  is  not  in  general  responsible  to  the  owner  of  the 
surface  for  draining  off  the  surface  water ;  nor  is  he  liable 
to  make  compensation  for  the  abstraction  of  percolating 
water  which  would  otherwise  have  flowed  into,  or,  having 
flowed  into,  would  have  been  retained  in  the  wells  and 
springs  of  the  superjacent  land.  Upon  a  grant  or  reserva- 
tion of  mines  or  of  a  right  of  mining,  there  is  no  implied 
exception  of  the  water,  in  the  absence  of  special  agreement 
respecting  it  {I).  But  the  water  may  be  made  the  subject 
of  express  grant  or  agreement;  thus  where  land  was 
demised -to  a  lessee  "with  all  the  streams  of  water  that 
might  be  found,"  but  excepting  the  mines  and  minerals, 
and  the  right  of  working  them,  it  was  held  that  the  lessor 
was  precluded  from  afterwards  working  the  miues  in  a 
manner  to  affect  the  springs  and  sources  of  water  that 
supplied  the  streams  referred  to  in  the  demise,  for  that  the 
rights  of  the  parties  were  regulated  exclusively  by  the 
terms  of  the  deed  (;») .  So  in  general  if  a  grant  of  land  be 
made  for  a  special  pm'pose  that  requires  the  permanent 
use  of  the  water  contained  in  the  soil,  the  grantor  cannot 
afterwards  derogate  from  his  own  grant  by  draining  off 
the  water  so  as  to  render  the  land  less  fit  for  the  purpose 
in  question  («).  Where  land  was  conveyed  for  building 
purposes  subject  to  a  rent  reserved,  and  to  a  covenant  by 
the  grantee  to  build  sufiicient  houses  to  secure  the  rent ;  it 

(i)  Sudden  T.    Clution    Union,    I  [l)  JBallacorkish    Mining    Co.    v. 

H.  &N.  630;  26  L.J.  Ex.   146;  Harrison,   L.   R.    5   P.  C.  49;  43 

French  Seek  v.   Sugo,    L.   E.    10  L.  J.  P.  0.  19. 

Ap.  Ca.  336.  (m)    Whiteheads.  Parkes,  2  H.  & 

{k)  Jesael,  M.   E.   Taylor  v.  St.  N.  870 ;  27  L.  J.  Ex.  169. 

Helens,    L.    K.   6  C.   D.    273  ;   46  («)  Popplewell  y.  Sodkinson,   L. 

L.  J.  C.  861.  E.  4  Ex.  248 ;  38  L.  J.  Ex.  126. 
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was  held  that  there  was  no  implied   obligation  on  the 

grantor   not   to  drain  the  adjacent  land  which   he   had 

retained  also  for  building,  the  land  not  being  suitable  for 

building  without  draining ;  and  that  the  grantee  had  no 

remedy  against  him  for  so  doing,  although  his  own  land 

was  thereby  drained,  and  his  buildings   sank  and  were 

damaged  (o) . — Upon  the  same  principle  the  owner  of  land  Subsidence  of 

is  not  responsible,  if,  by  draining  his  own  land  in  the  ordi-  ^aining!^ 

nary  and  proper  com'se  of  cultivation-  or  mining,  he  causes 

a  subsidence  in  the  adjacent  land.     "Although  there  is  no 

doubt  that  a  man  has  no  right  to  withdraw   from   his 

neighbour  the  support  of  adjacent  soil,  there  is  nothing  at 

common  law  to  prevent  his  draining  that  soil  if  for  any 

reason  it  becomes   necessary  or   convenient  for  him  to 

do  so" {p). 

The  owner  of  land  may  pollute  the  water  percolating  in  Pollution  of 
his  own  soil,  by  discharging  sewage  or  other  noxious  matter  ^^^°j.'^  ™^ 
into  it  (subject  to  public  sanitary  regulations),  provided 
he  keeps  such  pollution  within  his  own  boundaries,  and 
does  not  suffer  it  to  percolate  into  the  adjacent  land  to  the 
nuisance  of  the  owner.  Where  the  owner  of  land  dis- 
charged sewage  into  a  well  upon  his  property,  and  the 
adjacent  owner  by  drawing  water  from  a  well  upon  his 
own  land  caused  the  polluted  water  to  flow  into  his  well ; 
it  was  held  that  the  former  was  responsible  for  the  pollu- 
tion, because  it  was  caused  by  the  natural  percolation  of 
the  water  (q). 

The  collection  of  water  upon  land  in  an  artificial  manner  Water  arti- 
is  attended  with  special  obligations  towards  the  owners  of  igXZ 
adjacent  lands.     Where  a  person  constructed  a  reservoir 
for  storing  water  for  the  use  of  a  mill,  and  the  water 
escaped  through  some  unknown  channels  into  his  neigh- 

(o)  FopplewellY.  SodJdnson,supra.  Si/.  Co.,  10  H.  L.  C.  333;  32  L.J. 

(p)  Fer  eur.,  Fopplewell  r.  Sod-  C.  402. 
Unson,  li.  B.  4  Ex.  248  ;   38  L.  J.  (?)  Ballard  v.   Tomlinsbn,  L.  E. 

Ex.  126;    Elliot  v.  JSforth  Eastern  29  C.  D.  115;  54  L.;J.  C.  454. 
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bour's  mine,  he  was  held  responsible  for  the  damage  done 
Liabmtyfor  by  it ;  upon  the  general  principle,  "that  the  person  who, 
water.  for  his  own  purposes,  brings  on  his  land  and  collects  and 

keeps  there  anything  likely  to  do  mischief  if  it  escapes, 
must  keep  it  in  at  his  peril ;  and  if  he  does  not  do  so,  is 
prima  facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape  "(r).  So  it  is  laid  down 
that,  "  if  any  one  by  artificial  erection  on  his  own  land 
causes  water,  even  though  arising  from  natural  rainfall  only, 
to  pass  into  his  neighbour's  lands,  and  thus  substantially 
to  interfere  with  his  enjoyment,  he  will  be  liable  to  an 
action  («)."  Upon  this  principle  the  occupier  of  land  was 
held  liable  for  the  damage  caused  by  an  artificial  mound 
of  earth  raised  against  the  adjoining  wall,  the  dampness 
from  which  soaked  through  the  wall  into  the  adjoining 
house ;  and  he  was  restrained  by  injunction  from  continu- 
ing the  nuisance  {t) .  So  in  mining,  if  the  owner  in  course 
of  working  collects  or  diverts  water,  in  greater  quantity  or 
in  a  different  manner  than  would  occur  in  the  natural  pro- 
cess of  percolation  through  the  soil,  and  discharges  or 
allows  it  to  discharge  into  a  lower  mine,  he  is  responsible 
for  the  consequences  {u) .  But  if  in  the  usual  and  proper 
mode  of  working  a  mine  and  removal  of  the  minerals,  the 
water  by  the  mere  process  of  natural  percolation  discharges 
itself  into  the  lower  mine,  the  owner  of  the  latter  has  no 
cause  of  complaint  {v) .  And  in  general  a  person  may  col- 
lect and  use  the  water  in  his  own  land,  without  incurring 
any  liability,  provided  in  fact  it  ultimately  reaches  the 
adjacent  land  in  the  same  way,  and  in  no  greater  quantity 

(f)  Rylanda  t.  Fletcher,  L.  R.  3  man  v.  North  Eastern  My.,  supra. 
H.  L.   330;    37  L.  J.   Ex.    161;  (w)  Bairdv.  Williamson,  15  C.B. 

Evans  v.  Manchester,    ^c.   Ry.,   57  N.  S.  376 ;    33  L.  J.  C.  P.  101 ; 

L.  J.  C.   153;  Snow  v.  Whitehead,  Fletchers.  Smith,  L.  E.  2  Ap.  Ca. 

L.  E.  27  C.  T>.  588;  53  L.  J.  C.  781 ;  S.  C.  mm.  Smith  v.  Musgrave, 

885.  47  L.  J.  Ex.  4  ;   Crompton  v.  Zea, 

(s)  Per  cur.  Siirdman  v.   North  L.  E.  19  Eq.   115;  44  L.  J.  C.  69. 
Eastern  Ey.,  L.  E.  3  C.  P.  B.  173  ;  {v)  Smith  v.    Kenrick,    7   C.   B. 

47  L.  J.  C.  P.  368.  564 ;    Wilson  v.    Waddell,  L.  E.  2 

(t)  Broder  t.  Saillard,  L.  E.    2  Ap.  Ca.  96. 
C.  D.  692  ;  45  L.  J.  0.  414  ;  Hurd- 
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than  before.  "  The  merely  obtaining  a  temporary  control 
over  the  water  does  not  impose  on  the  owner  of  the  land 
the  obligation  of  keeping  it,  nor  prevent  him  from  restor- 
ing it  to  the  strata  from  whence  it  came,  unless  he  makes 
it  flow  differently  "  (to). 

If  water  collected  upon  land  be  discharged  over  the  Escape  by 
adjacent  land  by  some  accident  or  superior  agency  over  superior""^ 
which  the  owner  has  no  control,  he  would  not  be  liable  for  force, 
the  consequences ;  as  was  held  in  the  case  of  a  reservoir  of 
water  being  destroyed  and  washed  away  by  an  extra- 
ordinary storm  of  rain,  which  could  not  reasonably  have 
been  anticipated,  although  if  it  had  been  anticipated,  the 
effect  might  have  been  prevented ;  for  an  extraordinary 
storm  like  an  earthquake,  might  be  called  an  act  of  God 
or  vis  major,  meaning  thereby  some  event  that  it  was 
practically  impossible  to  anticipate  or  to  resist.  "  The 
ordinary  rule  of  law  is  that  when  the  law  creates  a  duty 
and  the  party  is  disabled  from  performing  it  without  any 
default  of  his  own,  by  the  act  of  Grod,  the  law  will  excuse 
him  ;  but  when  a  party  by  his  own  contract  creates  a 
duty,  he  is  bound  to  make  it  good  notwithstanding  any 
accident  by  inevitable  necessity"  (a;).  Where  a  dock 
company  were  empowered  to  cut  thi'ough  the  bank  of  a 
tidal  river  for  the  purpose  of  drawing  the  water  through 
an  artificial  channel,  it  was  held  that  they  were  bound  to 
keep  the  retaining  wall  of  their  works  at  the  regulation 
height  of  the  river  bank ;  and  that  they  were  liable  for 
the  damage  caused  by  an  overflow  of  water  through  the 
defective  height  of  their  wall;  but  that  they  were  not 
chargeable  with  the  excess  of  damage  due  to  an  extraordi- 
nary tide  which  rose  above  the  regulation  height  (y) .  And 
where  a  reservoir  was  overflowed  by  the  irruption  of  water 
from  the  emptying  of  an  adjoining  reservoir,  the  owner 

(w)  Brett,  L.  J.  West  Cumberland  L.  R.  2  Ex.  D.  1 ;  46  L.  J.  Ex.  187. 
Iron  Co.  V.  Kenyon,  L.  R.  11  C.  D.  [y)  Ni'.ro- Phosphate  Co.  v.  London 

788  ;  48  L.  J.  0.  793.  and  St.  K.  Docks  Co.,  L.  E.  9  C.  D. 

[x)  Per  cur.  Nichols  v.  Marsland,  503. 
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was  held  not  to  be  liable  for  the  damage ;  for  that  it 
was  caused  by  the  act  of  a  stranger,  which  he  could  not 
anticipate  or  control  (s). — So  if  the  act  done  is  ordered  or 
authorized  by  Act  of  ParUament  and  done  properly  and 
without  negligence,  there  is  no  liability  for  damage  caused 
by  it,  except  as  may  be  provided  for  in  the  Act  («). 

Where  several  tenants  occupy  parts  of  the  same  house  in 
which  water  is  collected  or  laid  on  for  the  benefit  of  all,  they 
are  presumed,  as  between  themselves,  to  share  in  common 
all  risk  of  escape  of  the  water  arising  from  the  construc- 
tion or  failure  of  the  cistern  or  pipes.  There  is  no  mutual 
obligation  beyond  that  of  taking  reasonable  care  in  the  use 
of  the  water ;  nor  any  liability  to  one  another  except  for 
negligence  (b).  Nor  has  the  landlord  any  greater  liability 
to  the  tenants,  in  respect  of  the  water  collected  in  the 
house  for  the  benefit  of  all,  unless  he  has  contracted  with 
them  for  its  safety ;  and  an  escape  of  water  by  the  .bursting 
of  a  pipe  was  held  not  to  be  a  breach  of  the  covenant  of 
the  landlord  for  quiet  enjoyment  (c). — Where  the  water 
from  the  roof  of  a  house  was  collected  in  a  cistern  upon  an 
upper  storey,  and  the  water  escaped  through  a  hole  in  the 
cistern  made  by  a  rat,  and  damaged  the  goods  upon  the 
ground  floor;  it  was  held  that  the  owner  of  the  house, 
who  had  let  off  the  ground  floor,  retaining  the  upper  part 
of  the  house  in  his  own  occupation,  was  not  liable  ■  for  the 
damage  done  ;  for  that  "  the  accident  was  due  to  vis  major 
as  much  as  if  a  flash  of  lightning  or  a  hurricane  had 
caused  the  rent "  (d) . 


Extraordi- 
nary floods. 


In  the  case  of  an  extraordinary  flood  of  water,  every 
man  has  the  right  of  defending  his  own  property,  although 


(z)  Box  V.  Jubb,  L.  E.  4  Ex.  D. 
76  ;  48  L.  J.  Ex.  417. 

(a)  Bixon  v.  Metrop,  Board,  L.  K. 
7  Q.  B.  D.  418;  50  L.  J.  Q.  B. 
77'2  ;  Eraiis  v.  Manchester,  ^-c.  St/. 
bTL.  J.  C.  153. 

(b)  Garstairs  t.  Taylor,  L.  R.  6 
Ex.  217  ;  40  L.  J.  Ex.  129  ;  Moss  v. 
Fcdden,   L.    R.   7  Q.    B.   661;    41 


L.  J.   Q.  B.   270;    see 
Woodward,  L.  R.  6  Q.  B.  D.  318; 
50  L.  J.  Q.  B.  231. 

(c)  Anderson  v.  Oppenlieimer,  49 
L.  J.  Q.  B.  708  ;  L.  R.  5  Q.  B.  I). 
002. 

[d)  Garstairs  v.  Taylor,  L.  R.  6 
Ex.  217;  40L.  J.  Ex.  129. 
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in  doing  so  he  turns  the  water  on  to  the  property  of  another. 
Accordingly,  the  proprietors  of  a  canal  were  held  to  be 
justified  in  excluding  flood  water,  not  produced  by  any 
feeder  of  their  own  canal,  which  consequently  flowed  over 
the  adjacent  land  of  others.  And  it  seems  that  even  in 
the  case  of  a  natural  watercourse  the  riparian  proprietor  is 
entitled  to  protect  himself  by  keeping  off  extraordinary 
floods  (e) .  Moods  of  ordinary  recurrence  cannot  be  di- 
verted from  their  usual  and  ordinary  course  to  the  injury 
of  others.  "  At  common  law  landholders  would  have  the 
right  to  raise  the  banks  of  a  river  or  brook  from  time  to 
time,  as  it  became  necessary,  upon  their  own  lands,  so  as 
to  confine  the  fiood  water  within  the  banks  and  to  prevent" 
it  from  overflowing  their  own  lands ;  with  this  restriction, 
that  they  did  not  thereby  occasion  any  injury  to  the  lands 
or  property  of  other  persons"  (/).  After  flood  water  has 
flnally  settled  upon  land,  and  no  longer  threatens  a  com- 
mon danger,  the  owner  of  that  land  must  bear  the  loss  and 
has  no  further  right  to  discharge  the  water  upon  the  land 
of  others.  Where  a  flood  brought  down  water  which 
lodged  against  the  embankment  of  a  railway  and  threatened 
to  destroy  it,  it  was  held  that  the  company  were  not 
entitled  to  protect  the  embankment  by  cutting  trenches 
through  it  and  letting  off  the  water  on  to  the  adjacent 
land  (g). 

(e)  NieldY.  London  %  N.  W.  Sy.,  (ff)   WhalUij    v.    Lancashire    Ey. 

L.  R.  10  Ex.  4  ;  44  L.  J.  Ex.  15.  Co.,  L.  R.  13  Q.  B.  D.  131 ;   53  L.  J. 

(/)   Fer    cur.    Trafford   t.    TJie  Q.  B.  285. 
King,  8  Bing.  211. 
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CHAPTBE  X.— continued. 
Section  2. — Eunning  Water. 

Property  in  natural  streams — remedies  of  riparian  owner — streams 
below  the  surface. 

Eights  of  ordinary  use  by  riparian  owners— diverting  water  for  extra- 
ordinary use. 

Rights  acquired  iu  excess  of  riparian  rights — rights  acquired  by  non- 
riparian  owners. 

Property  in  bed  of  stream — change  of  bed — encroachment  on  bed. 

Public  navigable  river — riparian  rights  upon  navigable  river — obstruc- 
tions to  navigation — change  of  course — private  navigable  river — 
towing  path. 


Property  iu 

natural 

streams. 


Water  running  in  a  natural  stream  is  not  a  subject  of 
absolute  property.  A  riparian  land  owner  is  entitled  on 
the  one  hand  to  have  the  water  flow,  but  he  is  obliged  on 
the  other  hand  to  receive  it  and  to  let  it  flow,  in  its  natural 
state ;  as  expressed  in  the  maxim  "  aqua  currit  et  debet 
currere  tit  currere  solehat" ;  and  he  has  only  a  limited 
right  to  use  the  water  as  it  flows  (a).  The  rights  of  the 
riparian  owner  in  the  stream  are  a  natural  incident  of  his 
property  in  the  land ;  and  they  pass  by  a  conveyance  of 
the  land  without  express  mention.  Where  the  owner  of 
land  containing  a  spring  and  stream  of  water  sold  and 
conveyed  the  lower  part  of  the  land  through  which  the 
stream  flowed,  it  was  held  that  the  purchaser  acquired  the 
right  to  the  flow  of  the  stream  and  the  vendor  retained  no 
right  to  divert  it  at  the  source,  although  there  was  no 
mention   of   the   water   in   the   deed    of    conveyance  (6). 


(a)  Fer  cur.  Wood  v.  Waud,  3  Ex. 
775 ;  Emirey  v.  Owen,  6  Ex.  353  ; 
Dickinson  v.  Grand  Junction  Canal, 
7  Ex.   299 ;   Medway-  Nav.   Co.   v. 


Romney,  9  C.  B.  N.  S.  575. 

(b)  Canham  v.  Msk,   2  C.   &  J. 
126. 
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— Accordingly  it  is  held  that  where  a  natural  stream  is 
diverted  or  taken  for  some  public  undertaking  under  the 
compulsory  powers  of  the  Lands  Clauses  Act,  1845,  the 
claim  for  compensation  to  be  made  under  the  Act  is  not 
for  land  or  property  taken,  but  for  "  injuriously  affecting" 
land  by  depriving  it  of  the  use  of  the  stream  (c). 

A    riparian   owner   can   maintain   an   action    for    any  Remedies  of 
sensible  interference  with  the  stream  in  its  natural  course,  "P^"'^^ 

'  owner. 

which  prevents  the  flow  to  his  land,  or  diminishes  the 
quantity,  or  obstructs  the  discharge ;  unless  it  can  be 
justified  as  a  legitimate  use  of  the  water  by  another  riparian 
owner.  In  such  action  he  is  entitled  to,  at  least,  nominal 
damages,  and  he  can  recover  full  damages  for  loss  actually 
sustained  by  being  deprived  of  the  use  that  he  in  fact 
makes  of  the  water  for  any  lawful  purpose  (d).  He  may 
further  claim  an  injunction  to  restrain  such  interference 
in  the  future,  although  the  damage  hitherto  has  been  only 
nominal  (e). 

Water  running  in  a  natural  stream  below  the  sm-face  of  Streams 
the  land  is  subject  to  the  same  rules  of  law  as  water  surface, 
running  on  the  surface,  so  far  as  the  different  circumstances 
permit.  "  The  owner  of  the  soil  under  which  the  stream 
flowed  could  maintain  an  action  for  the  diversion  of  it,  if 
it  took  place  under  such  circumstances  as  would  have 
enabled  him  to  recover  if  the  stream  had  been  wholly 
above  ground"  (/). 

A  riparian  owner  has  the  right  of  taking  and  consuming  -Rights  of 
water  from  a  natural  stream  for  the  ordinary  use  of  his  o'^'^^^^^'y  ^^'•'• 

(c)  8  &  9  Vict.  c.  18,  8.  68;  Bush  {e)   Mellish,    L.    J.,    Chwes    v. 

V  Trowbridge  Waterworks  Co., Zi.R.  Staffordshire  Potteries  Co.,  L.  R.  8 
lO  Ch.  459  ;  44  L-  J-  C.  235  ;  Stone  Ch.  142  ;  42  L.  J.  C.  107  ;  Fenning- 

V  Yeovil  L  R.  1  C.  P.  D.  691 ;  45  ton  v.  Frinsop  Sail  Coal  Co.,  L.  R.  5 
L.  J.  C.  'p.  657.  C.  D.  769  ;  46  L.  J.  C.  773. 

(d)  Fercur.  Ormerodv.  Todmorden  (/)  Fer  cur.  Fic/cinson  y.  Grand 
Mill  Co.  L.  R.  11  Q.  B.  D.  159;  Junction  Canal,  7  Ex.  301;  Parke, 
62  L  J 'q  B  iib;  KensitY.  Great  B.,  Broadbent  v.  Eamsbotham,  11 
Eastern  Ry.,  L.  B.  27  C.  D.  130;  Ex.  602;  25  L.  J.  Ex.  121. 

54  L.  J.  C.  22. 


150 


USES  AND  PROFITS  OF  LAND. 


Diverting 
■water  for  ex- 
traordinary 
use. 


tenement ;  he  may  take  the  water  for  domestic  use,  as  for 
drinking,  washing,  and  the  like  purposes;  also  he  may 
take  water  for  watering  cattle.  The  extent  of  his  right  is 
limited  in  general  by  what  is  reasonable  under  the  circum- 
stances, regard  being  had  to  the  similar  rights  of  all  other 
riparian  owners.  A  riparian  owner  is  entitled  to  take  and 
consume  sufficient  water  for  ordinary  domestic  purposes, 
of  washing  and  drinking,  whatever  quantity  of  water  may 
be  thereby  exhausted  (^).  A  railway  company,  as  ripa- 
rian owners,  may  take  the  water  in  reasonable  quantities 
for  supplying  locomotive  engines  and  other  requirements 
of  a  railway  station ;  leaving  sufficient  for  all  other  uses 
of  the  stream  {h) .  But  a  railway  company  was  restrained 
from  taking  the  water  of  a  river  for  the  use  of  a  large 
station  in  quantities  which  in  the  judgment  of  the  con- 
servators of  the  river  impeded  the  navigation  [i). — A  ripa- 
rian owner  is  not  entitled  to  take  water  for  purposes  not 
connected  with  his  own  land ;  as  in  the  case  of  a  water- 
works company  taking  the  water  of  a  stream  for  the  supply 
of  a  neighbouring  town  {h),  or  riparian  owners  taking 
water  for  the  supply  of  a  county  lunatic  asylum  [l). 

A  riparian  owner  may  divert  the  water  of  a  stream  for 
extraordinary  uses,  provided  he  returns  it  to  the  natural 
stream  before  it  leaves  his  land,  not  materially  diminished 
in  quantity,  or  affected  in  quality,  or  delayed  in  delivery, 
to  the  sensible  injury  of  the  other  riparian  owners.  He 
may  thus  divert  and  use  the  water  for  irrigating  the  land, 
or  for  working  a  mill  or  factory  {nij.     Nor  does  the  diver- 


{(/)  Cairns,  L.  C,  Swindon  VateV' 
works  V.  Wilts  Canal,  L.  E.  7  H.  L. 
704.  See  Roberts  v.  Richards,  50 
L.  J.  C.  297 ;  Norhury  v.  Kitchin, 
9  Jur.  N.  S.  132  ;  3  Fost.  &  P.  292. 

(A)  Sandioich  v.  Great  If.  Ry.  Co., 
L.  R.  10  C.  D.  707;  49  L.  J.  C.  225. 

(i)  Att.-Gen.  v.  Great  Jiastcrn 
Ry.,  L.  R.  6  Ch.  572. 

(Ic)  Suindon  Waterworlcs  Co.  v. 
Wilts  ^-  Berks  Canal,  L.  K.  7  H.  L. 
697;  45  L.  J.  0.  638. 


{1}  Medway  Co.  v.  Romney,  9  0.  B. 
N.  S.  575. 

(m)  Embrey  v.  Owen,  6  Ex.  353  ; 
Sampson  v.  Soddinott,  1  C.  B.  N.  S. 
590 ;  26  L.  J.  C.  P.  148  ;  Eensit  v. 
Great  Eastern  Ry.,  L.  R.  27  C.  D. 
122  ;  54  L.  J.  C.  19  ;  L.  Blaokbnm, 
Orr-Eioiny  v.  Colqnhoun,  L.  R.  2 
Ap.  Ca.  856  ;  Cairns,  L.  C,  Swindon 
Waterworks  Co.  v.  Wilts  ^-  Berks 
Canal,  L.  R.  7  H.  L.  704. 
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sion  and  use  of  the  water  on  his  own  land  disentitle  him 
from  discharging  it  as  before,  provided  he  does  not  alter 
the  mode  of  discharge,  or  increase  the  obligation  of  the 
other  riparian  o^wners  in  receiving  it  (m). — The  rights  of 
a  riparian  owner  are  summarily  stated  as  follows :  "  By 
the  general  law  applicable  to  rimning  streams,  every  ripa- 
rian proprietor  has  a  right  to  what  may  be  called  the 
ordinary  use  of  water  flowing  past  his  land ;  for  instance, 
to  the  reasonable  use  of  water  for  domestic  purposes  and 
for  his  cattle,  and  this  without  regard  to  the  effect  which 
such  use  may  have  in  case  of  a  deficiency  upon  proprietors 
lower  down  the  stream.  But,  further,  he  has  a  right  to 
the  use  of  it  for  any  purpose,  or  what  may  be  deemed  the 
extraordinary  use  of  it,  provided  he  does  not  thereby  in- 
terfere with  the  rights  of  other  proprietors,  either  above 
or  below  him.  Subject  to  this  condition  he  may  dam  up 
a  stream  for  the  purpose  of  a  mill,  or  divert  the  water  for 
the  purpose  of  irrigation.  But  he  has  no  right  to  inter- 
cept the  regular  flow  of  the  stream,  if  he  thereby  interferes 
with  the  lawful  use  of  the  water  by  other  proprietors  and 
inflicts  upon  them  a  sensible  injury"  (o). 

A  riparian  owner  may  acquire  rights  in  excess  of  his  Eights  ao- 
natural  riparian  rights,  by  grant  or  jDrescription.     He  may  l™^*"^  ™ 
thus  acquire  the  right  to  divert  the  stream  wholly  or  in  natural 
part  from  some  or  all  of  the  lower  riparian  owners,  and  "^ 
appropriate  the  water  to  his  ovrai  use.     "  The  general  rule 
of  law  is  that  every  man  has  a  right  to  have  the  flow  of 
water  in  his  own  land  without  diminution  or  alteration. 
But  an  adverse  right  may  exist  founded  on  the  occupation 
of  another.     And  though  the  stream  be  either  diminished 
in  quantity  or  even  corrupted  in  quality,  yet  if  the  ocou- 

(n)   West  Cumberland  Steel  Co.  v.       by  the  Court  in  Nuttall  v.  Brace- 
L.  R.   11  C.  p.   782  ;   48       well,  L.  E.  2  Ex.  1 ;  36  L.  J.  Ex.  4 ; 


L.    J.    0.    793  ;    Frechette    y.    St.  and  in  Sandwich  v.  Great  Northern 

Byacinthe  Co.,  L.  E.  9  Ap.  Ca.  170  Ry.,  L.  E.  10  C.  D.  712;  49  L.  J.  0. 

(«)  L.  Kingsdown,  Miner  v.  Oil-  227. 
mour,  12  Moore  P.  C.  156,  adopted 
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pation  of  the  party  so  taking  or  using  it  have  existed  for 
so  long  time  as  may  raise  the  presumption  of  a  grant, 
the  other  party  whose  land  is  below  must  take  the  stream 
subject  to  such  adverse  right  "  {p).  But  such  occupation 
and  use  of  the  water  in  excess  of  riparian  rights  has  no 
operation  against  other  riparian  owners,  unless  it  obstructs 
or  interferes  with  the  actual  exercise  of  their  rights  in  a 
manner  to  raise  a  presumption  of  a  grant ;  for  the  other 
riparian  owners,  though  they  may  grant  away  or  release 
their  rights,  do  not  lose  them  by  mere  non-exercise,  and 
they  may  abstain  or  begin  to  exercise  them  whenever  they 
please  {q) .  A  riparian  owner  who  thus  acquired  the  right 
of  diverting  the  stream  adversely  to  other  riparian  owners 
becomes  absolute  owner  of  the  water  ]3ro  tanto  and  may 
appropriate  it  to  any  new  use ;  and  in  an  action  for 
obstructing  the  natural  stream  he  may  claim  damages  in 
respect  of  the  extended  use  of  the  water,  "  for  it  is  the 
necessary  effect  of  every  appropriation  of  running  wat^  to 
a  new  and  more  beneficial  use  that  a  wrongful  diversion  or 
abstraction  entails  a  larger  measure  of  liability  "  (r). 

The  rights  of  a  riparian  owner  as  such,  are  so  insepa- 
rately  incident  to  the  possession  of  the  land  that  they 
cannot  be  granted  to  a  non-riparian  owner  separately  from 
the  land,  so  as  to  give  the  grantee  any  rights  of  taking 
water  as  against  other  riparian  owners ;  such  a  grant 
would  be  valid  only  against  the  grantor  himself  («).  But 
where  a  riparian  owner  has  diverted  the  stream  through  an 
artificial  watercourse  for  working  a  mill  or  other  extra- 
ordinary use  (which  he  is  entitled  to  do  subject  to  the  rights 
of  other  riparian  owners  as  to  the  return  of  the  water,)  he 
may  grant  and  convey  the  mill  and  watercotirse  to  another, 
who  wiU  thereby  acquire  a  position  similar  to  that  of  a 


{p)  EUenborough,  C.  J.  Beaky 
V.  Shaw,  6  East,  214;  Leach,  V.-C, 
Wright  v.  Soward,  1  S.  &  S.  190. 

(j)  Sampson  v.  Bodd'mott,  1  C.  B. 
N.  S.  611  ;  Eolerts  v.  Richards,  60 
L.  J.  0.  297. 


(r)  EoVcer  v.  Porritt,  L.  E.  10 
Ex.  59  ;  44  L.  J.  Ex.  52. 

(s)  Stochport  WaterworksY.  Fatter, 
3  H.  &  0.  300 ;  Ormerod  v.  Tod- 
mordm  Mill  Co.,  L.  K.  11  Q.  B.  D. 
155;  52  L.J.  Q.  B.  445. 
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riparian  owner  -with  tlie  same  rights  (^).  And  a  non- 
riparian  owner  wlio  can  obtain  access  to  the  stream  by 
means  of  a  pipe  or  watercourse  through  riparian  land  may 
draw  water  from  the  stream  and  use  it,  provided  that  he 
returns  it  to  the  stream  in  the  same  place,  quantity  and 
condition  so  as  not  sensibly  to  interfere  with  the  rights  of 
any  of  the  riparian  owners ;  though  he  may  have  none  of 
the  rights  of  a  riparian  owner  entitling  him  as  against  them 
to  complain  of  an  interference  with  the  stream  {u) . 

The  property  in  the  bed  of  an  inland  river  or  natural  Property  in 
stream  presumptively  belongs  to  the  owner  of  the  banks 
through  which  it  flows.  Where  the  property  in  the 
opposite  banks  is  in  different  persons,  each  of  them  is 
presumptively  the  separate  owner  of  the  bed  of  the  stream 
on  his  side,  usque  ad  medium  filum  aquce[v).  This  pre- 
sumption of  ownership  may  be  displaced  by  evidence  of 
exclusive  ownership  of  the  whole  bed  of  the  river  in  the 
owner  of  one  of  the  banks ;  and  acts  of  ownership  in  other 
parts  of  the  bed  of  the  river  similarly  situated,  of  such  a 
kind  as  to  raise  a  reasonable  inference  of  one  ownership 
of  the  whole,  are  admissible  evidence  («•) .  In  a  case  where 
the  land  in  question  was  originally  manorial  land,  and  the 
fishery  of  the  river  had  from  time  immemorial  been  let  to 
tenants  as  a  separate  tenement  distinct  from  the  riparian 
land,  the  tenants  of  which  had  never  exercised  any  right 
of  fishing  or  other  proprietary  rights  in  the  river,  it  was 
held  that  the  presumption  of  ownership  of  the  bed  of  the 
river  in  the  riparian  grantees  was  rebutted  {x).  A  like 
presumption  applies  in  the  construction  of  conveyances. 

(«)  Nuttall  V.  Bracewell,  L.  K.  2  Q.  B.  445. 

Ex.   1 ;    36  L.  J.  Ex.   1 ;   Swindon  [v)  Hale,  Be  Jur.  Maris,  Hargr. 

Waterworks  Co.  v.  Wilts  and  Berks  Tracts,  pp.  5,  12;  Bicketty.  Morris, 

Canal,  L.  K.  7  H.  L.  697  ;  45  L.  J.  L.  K.  1  So.  Ap.  47. 

C  638.  («")  Jones  v.  Williams,  2  M.  &  Vf. 

(«)  Kensit  v.  Great  Eastern  My.,  326. 

L   E    27  C.  D.  122  ;  64  L.  J.  C.  [x)  Devonshire  v.  Fattinson,  L.  E. 

19-   OrmerodY.  TodmordenMill  Co.,  20  Q.  B.  D.  263;  67  L.  J.  Q.  B. 

L.'e.  U  Q.  B.  D.  156;  52  L.  J.  189. 
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Wtere  the  land  conveyed  is  described  as  bounded  by  a 
river,  the  presumptive  construction  is  that  the  bed  of  the 
river  to  the  middle  line  passes  with  the  land ;  and  this 
presumption  prevails  although  the  land  is  described  by 
reference  to  a  map  in  which  it  is  marked  or  coloured  ex- 
clusively of  the  river,  and  although  it  is  further  described 
by  measurement  excluding  the  river.  The  presumption 
may  be  rebutted  by  circumstances  showing  a  contrary 
intention  at  the  time  of  the  conveyance,  but  not  by  sub- 
sequent circumstances  (2/).  It  is  said  that  the  riparian 
rights  in  a  stream  are  not  a  mere  incident  of  the  property 
in  the  bed,  but  attach  also  to  a  riparian  owner  who  has 
no  property  in  the  bed  of  the  stream  ;  and  that  "  the  water 
may  be  lawfully  appropriated  by  every  one  having  a  right 
of  access  to  it.  It  is  of  course  necessary  for  the  existence 
of  a  riparian  right  that  the  land  should  be  in  contact  with 
the  flow  of  the  stream,  but  lateral  contact  is  as  good,  jure 
naturce,  as  vei'tical "  (s).  But  the  right  to  take  water  from 
a  stream  flovnng  over  a  bed  which  is  exclusively  the  pro- 
perty of  another  seems  rather  to  be  an  acquired  easement 
than  a  natural  incident  of  the  property  in  the  bank  (a) . 
Change  of  If  the  banks  of  an  inland  stream  change   by  imper- 

ceptible detrition  or  accretion  the  property  in  the  bed  and 
the  rights  of  riparian  owners  change  with  the  course  of  the 
stream ;  but  if  the  change  be  made  perceptibly  then  the 
ownership  of  the  soU  remains  according  to  the  former 
bounds  (6).  Accordingly  the  right  of  fishing  which  is  pre- 
sumptively incident  to  riparian  property  ad  medium  filum 
aquce  shifts  with  the  medium  filum  upon  a  gradual  accretion 
to  one  of  the  banks  (c) ;  and  an  exclusive  right  of  fishery 
over  the  whole  bed  of  a  river  shifts  in  the  same  way  {d). 
"  The  law  is  based  upon  the  impossibihty  of  identifying 

(i/)  Miehlethioait  v.  Newlay  Bridge  (J)  Hale,  I)e  J.  Maris,   Hargr. 

Co.,  L.  R.  33  C.  D.  133.  Tracts,  p.  6. 

(z)    L.   Seltorne,    Lyon  v.  Fish-  (c)  ZetlandY.  Glover Incorp.  Perth, 

mmigers'  Co.,  L.  E,.  1  Ap.  Ca.  683.        L.  R.  2  So.  Ap.  70. 

(a)  ^nspost,  p.  226.  {d)  Foster  v.    Wright,   L.   K.   4 

C.  P.  D.  438  ;  49  L.  J.  0.  P.  97. 
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from  day  to  day  small  additions  to  or  subtractions  from 
land  caused  by  the  constant  action  of  running  water." 
Hence  the  title  to  land  so  gradually  and  imperceptibly  ac- 
quired is  not  defeated  merely  by  proof  of  the  ancient 
boundaries  (e) .  Where  a  river  had  receded  from  the  ancient 
bank  and  left  some  pieces  of  dry  land,  ■which  the  owner  of 
the  opposite  bank  and  river  bed  claimed  as  against  the 
owner  of  the  adjacent  land ;  and  upon  which  he  had  con- 
tinually exercised  exclusive  acts  of  ownership  ;  it  was  held 
that  the  direct  evidence  of  ownership  precluded  any  pre- 
sumption arising  from  the  mode  of  accretion,  whether 
gradual  or  sudden,  and  that  the  process  of  change  was 
therefore  immaterial  (/). — If  a  stream  changes  its  course 
not  by  gradual  alteration  of  the  bed,  but  .by  abandoning 
the  old  bed  and  flowing  in  another  direction,  the  private 
rights  of  riparian  owners  and  others  La  the  original  stream 
are  lost ;  and  they  acquire  no  similar  rights  in  the  new 
course  of  the  water  (g) . 

The  owner  of  the  bed  of  a  stream  is  not  entitled  to  use  Encroaoli- 
it  for  any  purpose  that  will  interfere  with  the  natural  ^^^  °^  ^  ' 
course  of  the  stream  injuriously  to  the  riparian  owners. 
Any  building  or  work  extending  into  the  stream  is  prima 
facie  an  encroachment  upon  their  right,  and  is  a  cause  of 
action  in  respect  of  the  possible  consequences  upon  the 
course  of  the  stream,  without  the  necessity  of  proving  any 
damage  in  fact  caused  by  it,  or  any  particular  probable 
damage ;'  the  omcs  being  laid  upon  the  person  making  it 
of  showing  that  it  is  not  in  fact  an  encroachment  and 
that  it  cannot  have  any  perceptible  effect  upon  the 
stream  (/^). — A  riparian  owner  may  build  a  wharf  or  bul- 
wark for  protection  of  his  own  bank  provided  he  does  not 
encroach  upon  the  bed  of  the  stream  or  alter  the  direction 
of  the  current  injuriously  to  others  («) .     And  it  is  said : 

(e)  Foster  v.  Wright,  supra.  So.  Ap.   47 ;    L.   Blackburn,    Orr- 

(/)  Ford  T.   Lacey,    7  H.  &  N.  Swing  v.  Colquhoun,  L.  R.  2  Ap. 

151  •  30  L   J   Ex   351.  Ca.    853;    Att.-Gen.   v.    Lonsdale, 

(g)  Carlisle  T.  Graham,  L.  R.  4  L.  R.  7  Eq.  377  ;  38  L.  J.  0.  335, 

Ex.  361 ;  38  L.  J.  Ex.  226.  post,  p.  166. 

(/i)  Hickclt  V.   Morris,    L.  R.    1  (i)  Chelmsford,  L.  C,  J?icfe«  v. 
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"  that  scouring  and  cleansing  of  a  river  bed,  so  as  to  keep 
the  stream  in  its  accustomed  course  and  at  its  accustomed 
level,  is  not  only  permissible  in  but  obligatory  upon  a 
riparian  owner ;"  but  "  that  a  substantial  interference 
•with  the  bed  of  a  stream,  so  as  to  increase  or  diminish  the 
flow  of  water  to  the  detriment  of  other  riparian  owners,  is 
actionable  in  itself  "  (k). 


Public  navi- 
gable rivers. 


Eiparian 
rigbta  in 
navigable 


A  public  right  of  navigation  upon  inland  rivers  and 
streams  is  analogous  to  the  right  of  highways  upon  land. 
It  is  established,  in  general,  by  public  use,  which  also 
defines  the  limits  and  nature  and  extent  of  the  naviga- 
tion (/).  The  right  of  navigation  on  a  lake  is  subject  to 
the  like  principles  (m) .  Tidal  rivers  are  prima  facie  public 
for  the  purpose  of  navigation  by  common  law  (w). 

Where  the  public  have  rights  of  navigation,  the  rights 
of  owners  of  the  soil  and  of  riparian  owners  are  subordi- 
nate to  the  rights  of  the  public,  as  well  as  to  those  of  the 
other  riparian  owners  as  above  stated.  The  owner  of  the 
bed  of  the  river  cannot  make  any  building  or  erection  in 
any  part  of  the  bed  of  the  river,  to  the  obstruction  of 
navigation  (o) .  A  riparian  owner  on  a  navigable  river 
cannot  in  exercise  of  riparian  rights  appropriate  water  to 
an  extent  prejudicial  to  the  navigation  {p).  A  riparian 
owner  upon  a  navigable  river  has  the  right  of  access  to  his 
own  land,  and  of  mooring  vessels  in  the  river  adjoining 
his  land,  and  keeping  them  there  a  reasonable  time  for  the 
purpose  of  loading  and  unloading  {q) .  But  he  has  not  the 
further  right  in  aid  of  access  to  his  land  and  of  landing 


Morris,  L.  E.  1  So.  Ap.  56  ;  Att.- 
Gen.  V.  Lonsdale,  supra;  Duke  of 
Sutherland  v.  Soss,  L.  R.  3  Ap.  Ca. 
736. 

(k)  Per  cur.  Rhodes  v.  Airedale 
Commiss.,  L.  R.  1  C.  P.  D.  392; 
45  L.  J.  C.  P.  341. 

[1)  Hale,  De  J.  Maris,  c.  3  ; 
Orr-Eicing  v.  Colqiihoim,  L.  R.  2 
Ap.  Ca.  839 ;  Sell  v.  Queiec,  L.  R. 
5  Ap.  Ca.  93;  49  L.  J.  P.  C.  1. 

(m)  Marshall  v.   Vlleswater  Kav. 


Co.,  L.  R.  7  Q.  B.  167;  41  L.  J. 
Q.  B.  41. 

(n)  Post,  p.  162. 

(o)  Att.-Gen.  v.  Lonsdale,  L.  R. 
7  Eq.  377  ;  38  L.  J.  C.  335  ;  Orr- 
Eicing  v.  Colquhoun,  L.  R.  2  Ap. 
Ca.  839  ;  Att.-Gen.  v.  Terry,  L.  R. 
9  Ch.  423. 

(jo)  Att.-Gen.  v.  Great  BaMern 
By.,  L.  R.  6  Ch.  572. 

(j)  Marshall  v.  Ulleswater  Nav. 
Co.,  L.  R.  7  Q.  B.  166;  41  L.  J. 
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goods,  to  erect  a  wharf  upon  the  bed  of  the  river,  or  any- 
thing obstructive  of  the  navigation;  and  a  wharf  set  forward 
three  feet  in  the  bed  of  a  navigable  river  sixty  feet  broad 
was  held  to  be  an  obstruction  that  must  be  removed  (r). 
This  right  of  access  to  riparian  land,  and  of  mooring 
vessels  for  the  use  of  the  land  gives  a  special  value  to  land 
upon  a  navigable  river,  independently  of  the  public  right 
of  navigation;  by  loss  of  which  the  land  may  be  "  injuri- 
ously affected,"  and  the  owner  entitled  to  compensation 
under  the  Lands  Clauses  Act,  in  the  event  of  the  na- 
vigation being  compulsorily  obstructed  under  statutory 
powers  (s). 

An  obstruction  to  navigation,  like  an  obstruction  on  a  Obstruction 

1  •    1  1     .  .  1  T    1  to  navigatioii 

highway,  as  being  a  nuisance,  may  be  removed  by  any 
person  actually  obstructed  in  the  use  of  the  navigation ;  it  is 
also  ground  for  an  indictment  on  the  part  of  the  pubhc ; 
a  private  individual  cannot  maintain  an  action  to  recover 
compensation  for  the  inconvenience  caused  to  him  merely 
as  one  of  the  public,  bat  he  may  maintain  an  action  for 
the  recovery  of  special  damage  caused  either  to  his  person 
or  his  property  {t). 

If  a  public  navigable  river  changes  its  course  by  reced-  Change  in 
ing  from  one  channel  and  flowing  through  another,  the 
public  right  of  navigation  continues  over  the  new  course ; 
but  subject  to  antecedent  private  rights  in  the  new  course 
which  may  be  obstructive  to  the  navigation  (n).  Thus  a 
fishing  weir  legally  existing  in  a  navigable  river  does  not 
become  removable  as  a  nuisance  to  the  navigation  by  reason 
of  the  ancient  navigable  channel  becoming  choked  up  and 
impassable  (f).      Private  rights  incident  to   the   river   in 

Q.  B.  41;   Original  Eartlepool  Coll.  49   L.  J.  P.  C.   1;  A.-G.   Straits 

T.   Oibb,  L.  K.   i)   C.  D.   713;    46  Settlements^.  fFemj/s,  L.  R.  13  Ap. 

Xi.  J.  C.  311 ;  seepost,  p.  497.  Ca.  192  ;  57  L.  J.  P.  C.  62. 

(r)  Att.-Gen.  v.  Terry,  L.  E.   9  {t)  Hale,  B.  J.  Maris,  o.  3  ;  per 

Ch.    423 ;    Marshall  v.    Ulleswater  cur.    Colchester  T.   Broolce,  7  Q.   B. 

Nav.  Co.,  supra.  377  ;  Bell  v.  Quebec,  supra. 

U)  Lyon  v.  Fishmonger's  Co.,  L.  («)  Per  cur.   Carlisle  v.  Graham, 

E.lAp.Ca.  662;  44  L.J.  0.747-  ^      o     .   t._    q<!,  .    ,ct     tt._ 
Meirop.  Board  v.  McCarthy,  L.  R 
7  H.  L.  243  ;  43  L.  J.  C.  P.  385 
Bell  v.  Quebec,  L.  R.  5  Ap.  Oa.  84 


course. 


L.  R.  4  Ex.   361 ;    38  L.  J.  Ex. 

226. 

[v)    Williams  v.    Tfilcox,  8  A.   & 
E.  314. 
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the  old  channel,  as  a  right  of  fishery,  do  not  pass  to  the 
river  in  the  new  channel ;  but  upon  a  gradual  and  insen- 
sible change  in  the  course  of  a  river,  all  rights  public  and 
private  pass  with  it  (w). 

Private  navi-       An  inland  river  may  be  navigable,  without  being  public. 

g  e  river.  ,( j^  ^^^  person  at  his  own  charge  makes  his  own  private 
stream  to  be  passable  for  boats  or  barges,  either  by  making 
of  locks  or  cuts,  or  drawing  together  other  streams,  yet  this 
seems  not  to  make  \i  juris  ptiblici,  and  he  may  apply  it  to  his 
OAvn  private  use.  For  it  is  not  hereby  made  to  be  juris  puhlici 
unless  it  were  done  at  a  common  charge,  or  by  a  public 
authority,  or. that  by  long  continuance  of  time  it  hath  been 
freely  devoted  to  a  public  use.  So  likewise  if  he  purchaseth 
the  King's  charter  to  take  a  reasonable  toll  for  the  passage 
of  the  King's  subjects  and  puts  it  in  use,  these  seem  to  be 
devoting  it  to  the  common  use  "  [x). 

Towing  Tlie  public  right  of  navigation  does  not,  necessarily  or 

presumptively,  include  the  right  to  use  the  banks  of  the 
river  for  towing.  But  a  towing  path  may  be  estab- 
lished by  custom  or  by  grant,  or,  as  frequently  happens, 
by  act  of  parliament  passed  for  the  regulation  of  the 
navigation.  A  towing  path  is  a  public  easement  or  high- 
way, restricted  to  the  purpose  of  towing  and  navigating 
vessels  on  the  river,  and  independent  of  the  property  in 
the  soil  {y) .  An  authority  which  provides  and  maintains 
the  towing  path  of  a  navigable  river,  and  takes  toU  for 
its  use  is  presumptively  bound  to  repair  it,  and  is  respon- 
sible for  damage  caused  by  the  want  of  repair.  Thus 
a  river  conservancy  board  were  held  responsible  for  the 
loss  of  horses  that  fell  into  the  river  while  towing  a  barge, 
through  the  bank  giving  way  (z). 

(jo)  Ante,  p.  154.  Torkshire  Ey.,  IE.  &  E.  347;  28 

[x)  Hale,  De  J.  Maris,   Hargr.  L.  J.  Q.  B.  118;  Lee  Conservancy  y. 

Tracts,  p.  9.    ^ee  post,  p.  162.  Biitton,  L.  R.  6  Ap.  Ca.  685  ;  51 

{y)  Ball  V.  Herbert,  3  T.  K.  253  ;  L.  J.  C.  17,  post,  p.  485. 

Bayley,  J.,  The  KingY.  Severn  Ry.,  (z)  Winch  v.  Thames  Conservancy, 

2  B.  &  Aid.  648  ;  Badger  v.  South  L.  R.  9  0.  P.  378 ;  43  L.  J.  0.  P.  167. 
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CHAPTER  XI. 
SEA  AND  TIDAL  WATERS,  SEA  SHOEE. 

The  sovereignty  of  the  sea — Admiralty  jurisdiction — The  Territorial 

"Waters  Act — civil  jurisdiction  of  the  Admiralty. 
Arm  of  sea — tidal  rivers — right  of  navigation. 
Property  of  Crown  in  sea  shore — grants  of  sea  shore — limits  of  sea  shore 

— jurisdiction  over  sea  shore — public  rights  over  sea  shore. 
Prerogative  rights  and  duties— protection  of  sea  shores — commissioners 

of  sewers — sea  walls. 
Ports — prerogative  of  Crown — statutory  authority — port  dues. 
Wreck  of  the  sea — prerogative  of  Crown — franchise  of  wreck — Keceivers 

of  Wreck. 

A  claim  of  sovereignty  was  formerly  made  on  behalf  of  Sovereigntyof 
the  Crown  of  England  over  all  the  narrow  seas,  that  is,  the 
channels  of  sea  surrounding  the  British  Isles ;  but  it  is 
now  generally  admitted  that  the  open  sea  beyond  low 
water  mark  is  not  within  the  realm,  except  for  certain 
purposes  of  statutory  regulation ;  therefore  it  is  not  within 
the  jurisdiction  of  the  common  law,  and  is  not  the  subject 
of  property  in  the  Crown  or  in  a  subject  («). 

The  Admiralty  Court  in  early  times  exercised  juris-  Jurisdiction 
diction  over  subjects  of  the  realm  in  respect  of  offences  °  "'"'^  ^' 
committed  upon  the  high  seas,  beyond  the  territorial 
jurisdiction  of  the  common  law.  The  boundary  between 
the  jurisdiction  of  the  common  law  upon  land  and  the 
Admiralty  Court  upon  the  high  seas  was  the  line  of  water 
according  to  the  state  of  the  tide,  the  sea  shore  between 

(a)  Hale,  De  J.  Maris,  o.  i,  oiling  conia,  L.  R.   2   C.  P.  D.  173  ;  46 

Selden's  Mare  Clausiun  ;  The  Queen  L.  J.  0.  P.  363  ;  Blackpool  Fier  Co. 

Y.  Keyn,  L.  K.  2  Ex.  D.  175  ;  46  v.  Fylde  Union,  46  L.  J.  M.  C.  189. 
L.  J.  M.  C.  17  ;  Barris  v.  Fran- 
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high  and  low  water  marks  being  alternately  within  each 
jurisdiction  (6).  The  Admiralty  Court  proceeded  according 
to  the  civil  law ;  hut  by  various  statutes  passed  from  time 
to  time  offences  committed  upon  the  high  seas  vnthin  the 
Admiralty  jurisdiction  were  tried  and  determined  ac- 
cording to  the  course  of  the  common  law  as  if  they  had 
been  committed  upon  land.  By  4  &  5  Will.  IV.  c.  36, 
s.  22,  all  such  offences  were  made  triable  at  the  Central 
Criminal  Court  created  by  that  statute ;  and  by  7  &  8  Vict, 
c.  2,  s.  1,  they  may  now  be  tried  at  assizes.  Admiralty 
jurisdiction  over  offences  upon  the  high  seas  applies  to 
British  subjects,  and  to  foreigners  being  on  board  British 
ships  ;  and  it  applies  to  British  ships  in  a  foreign  port  or 
estuary  or  tidal  river.  But  it  has  no  application  to 
foreigners  in  foreign  ships,  even  for  offences  against 
the  person  or  property  of  British  subjects  beyond  the 
limits  of  British  territorial  jurisdiction  (c). — The  terri- 
torial Kmit  of  jurisdiction  over  foreigners  on  foreign  ships 
Territorial  is  now  regulated  by  "  The  Territorial  Waters  Jurisdiction 
^etion'Act"  ^c*'  1878,"  41  &  42  Vict.  c.  73.  After  reciting  that 
"  whereas  the  rightful  jurisdiction  of  Her  Majesty,  her 
heirs  and  successors,  extends  and  has  always  extended  over 
the  open  seas  adjacent  to  the  coasts  of  Her  Majesty's 
dominions  to  such  a  distance  as  is  necessary  for  the 
defence  and  security  of  such  dominions ;  "  "  and  whereas 
all  offences  committed  on  the  open  sea  within  a  certain 
distance  of  the  coasts,  by  whomsoever  committed  should 
be  dealt  with  according  to  law ;"  it  enacts,  sect.  2,  that 
"  an  offence  committed  by  a  person,  whether  he  is,  or  is 
not,  a  subject  of  Her  Majesty,  on  the  open  sea  within  the 
territorial  waters  of  Her  Majesty's  dominions,  is  an 
offence  within  the  jurisdiction  of  the  Admiral,  although  it 
may  have  been  committed  on  board  or  by  means  of  a 

(t)  3  Co.   Inst.   113;    Constable's  (c)  The  Queen  v.  Xeijn,  L.  B.  2 

Case,  5  Co.  107*;  Cookburn,  C.  J.,  Ex.  D.   63  ;  46  L.  J.  M.  17  ;   The 

Queen  v.  Ket/n,  L.  R.  2  Ex.  X>.  168;  Queen  v.    Can;   L.  E.   10  Q.  B.  D. 

see  Sarris  v.  The  Franconia,  L.  K.  76  ;  62  L.  J.  M.  12. 
2  C.  P.  D.  173. 
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foreign  sHp."  The  Act  proceeds  to  regulate  the  trial  of 
the  offender ;  and  by  the  interpretation  clause,  sect.  7, 
enacts  that  "  for  the  purpose  of  any  offence  declared  hy 
this  Act  to  he  within  the  juiisdiction  of  the  Admiral, 
any  part  of  the  open  sea  within  one  marine  league  of  the  • 
coast  measured  from  low  water  mark  shall  be  deemed  to 
be  within  the  territorial  waters  of  Her  Majesty's  do- 
minions." 

The  Com-t  of  Admiralty  has  also  civil  jurisdiction,  which  Civil  jurisdio- 
is  exercised  in  rem  by  seizing  and  detaining  a  ship  until  miralty. 
security  is  given  to  abide  the  event  of  proceedings,  in  all 
causes  of  maritime  injuries  caused  by  such  ship  upon  the 
sea  and  out  of  the  jurisdiction  of  the  common  law.  The 
original  jurisdiction  of  the  Admiralty  has  been  largely 
extended  by  statutes,  so  as  to  include,  speaking  generally, 
all  causes  relating  to  shipping  and  maritime  aif airs ;  such 
as  wages  of  seamen,  necessaries,  possession,  damage,  sal- 
vage, prize  of  war,  and  other  like  matters.  And  by  the 
Admiralty  Court  Act,  1861,  s.  35,  the  jurisdiction  may  be 
exercised  either  by  proceedings  in  rem  or  by  proceedings 
in  personam  (cl) . 

An  arm  of  the  sea  is  treated  in  law  as  part  of  the  terri-  Arm  of  sea. 
tory  which  encloses  it.  An  arm  of  the  sea,  it  is  said,  "  lies 
within  the  fauces  terrce,  where  a  man  may  reasonably  dis- 
cern between  shore  and  shore"  (e).  The  property  in  an 
arm  of  the  sea  is  presumptively  in  the  Crown ;  but  it  may 
be  in  a  subject  either  by  title  of  a  Crown  grant,  or  by  pre- 
scription which  implies  an  original  grant  and  is  proved  by 
evidence  of  long  possession  and  acts  of  ownership  (/). 

Tidal  rivers  are  treated  in  law  as  arms  of  the  sea  as  Tidal  rivers. 

{d)  3  &  4  Vict.  c.  65  ;  Admiralty  The  Queen  v.  Cunningham,  28  L.  J. 

Court  Act,    1861,   24  Vict.   o.  10  ;  M.  66  ;  Conception  Bay  ia  New- 

The  Comity  Courts  Admiralty  Ju-  foundland,  Direct  U.  S.  Cable  Co.  v. 

risdiotion  Act,  31  &  32  Vict.  c.  71 ;  Anglo-American  Tel.   Co.,  L.  R.  2 

The  Merchant  Shipping  Act,  1854,  Ap.  Ca.  394  ;  the  Eiver  and  Gulf  of 

17  &  18  Vict.  c.  104,  8.  527.  St.  Lawrence,  Birrell  v.  Dryer,  L. 

(e)  Hale,    De  J.   Maris,    c.    iv.  K.  9  Ap.  Ca.  347. 
See    as    to   the    Bristol    Channel,  (/)  Hale,  De  J.  Maris,  o.  iv,  v. 

L.  M 
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regards  the  property  in  them,  which  is  presumptively  in 
the  Crown  as  far  as  the  tide  flows;  though  it  may  be  in 
a  subject  by  grant  from  the  Crown  {g).  There  is  no 
analogous  presumptive  title  in  the  Crown  to  non-tidal  and 
inland  waters,  however  large  (h).  A  non-tidal  river  and 
a  river  above  the  flow  of  the  tide  is  prima  facie  the  private 
property  of  the  riparian  owners,  as  regards  the  bed  of  the 
river  and  such  rights  as  may  be  had  in  the  water  (i).  A 
"  tidal  river"  extends  as  far  as  the  water  actually  flows 
and  reflows  regularly,  and  not  where  the  water  merely 
rises  and  falls  by  reason  of  being  dammed  back  by  the 
tide ;  nor  where  the  water  flows  on  occasion  of  an  unusual 
high  tide  or  other  exceptional  cii'cumstances  (y) .  "The 
river  Thames  above  Kingston  and  the  Severn  above 
Tewkesbury  though  there  they  are  public  rivers,  (?'.  e.  for 
navigation)  yet  are  not  arras  of  the  sea.  But  although  the 
water  be  fresh  at  high  water,  yet  the  denomination  of  an 
arm  of  the  sea  continues,  if  it  flow  and  reflow,  as  in  the 
Thames  above  the  bridge"  (k).  Havens,  rivers,  creeks 
and  other  places  where  the  tide  flows  are  included  within 
the  body  of  the  adjoining  county,  and  therefore  within 
the  jurisdiction  of  the  sheriff  and  coroner  and  other  ofiicers 
of  the  common  law  (/) . 
Right  of  na-  Tidal  rivers  are  2^'>'>ind  facie  public  for  the  purposes  of 
navigation  {in) .  Non-tidal  rivers,  though  prima  facie  private 
property,  may  be  subject  to  a  public  right  of  navigation  (m). 
The  right  of  navigation  in  a  tidal  river  includes  "aU 
such  rights  upon  the  water  as,  with  relation  to  the  circum- 

[g)  Hale,  Be  J.  Maris,  c.  iv ;  per  [k)  Hale,    De  J.   Maris,    Harg. 

cur.  Williams -v.  Wilcox,  8  A.  &  E.  Tracts,   12;  Home  t.  Mackenzie,  6 

333;  Gann-v.  Whitstable,   H  H.  L.  CI.  &  P.  628. 

C.  192  ;  35  L.  J".  0.  P.  29  ;  Att.-G.  {I)  3  Co.  Inst.  113  ;  4  Co.  Inst. 
T.  Lonsdale,  L.  E.  7  Eq.  388  ;  38  135  ;  VcHJiasen  v.  Ormsley,  3  T.  B; 
L.  J.  C.  335.  315  ;     The    Queen  v.    Cunningham, 

(h)  Sristow  v.  Cormiean,  L.  E.  3  Bell,  C.  C.  72 ;  28  L.  J.  M.  66. 

Ap.  Ca.  641.  (»j)  Miles  v.  Hose,  6  Taunt.  705  ; 

(i)  Pearce  v.  Scotclier,  L.  E.  9  Q.  per  cur.  Colchester  v.  Brooke,  7  Q.  B. 

B.  D.  162  ;  ante,  p.  153.  373. 

(j)  Meece  v.  Miller,  L.  E.  8  Q.  B.  (n)  Pearce  v.   Scotcher,    L.   E.   9 

D.  620  ;  61  L.- J.  M.  64.  Q.  B.  D.  162.    See  ante,  p.  158. 
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stances  of  each,  river,  are  necessary  for  the  full  and  con- 
venient passage  of  vessels  and  boats  along  the  channel ;  " 
therefore  in  a  river  in  -which  at  ebb  tide  the  vessels 
navigating  cannot  float,  it  includes  the  right  of  grounding 
upon  the  bed  of  the  river  and  there  resting  until  the  tide 
serves  for  continuing  the  navigation  (o).  It  also  includes 
the  right  of  anchoring  in  the  bed  of  the  river,  whenever 
necessary  for  navigation  (p).  "The  right  of  soil  in  arms 
of  the  sea  and  public  navigable  rivers,  which  the  Crown 
prima  facie  has  independently  of  any  ownership  in  the 
adjoining  lands,  must  in  all  cases  be  considered  as  subject 
to  the  public  right  of  passage ;  and  any  grantee  of  the 
Crown  must  take  subject  to  such  right"  (g).  The  Crown 
has  jurisdiction  "  to  reform  and  punish  nuisances  in  all 
rivers,  whether  fresh  or  salt,  that  are  a  common  passage, 
not  only  for  ships  and  greater  vessels  but  also  for  smaller 
as  barges  or  boats"  (r). — A  tidal  navigable  river  is  not  a 
part  of  the  sea  within  the  meaning  of  the  Act,- 4  8  Geo.  III. 
c.  75,  providing  for  the  bmial  of  dead  bodies  cast  on  shore 
from  the  sea  (s). 

The  sea  shore,  as  well  of  the  open  sea  as  of  arms  of  the  Property  of 
sea  and  of  tidal  rivers,  between  high  and  low  water  marks,  is  ggaXjre 
prima  facie  the  property  of  the  Crown ;  but  it  may  be  the 
private  property  of  a  subject,  by  title  of  grant  or  of 
■prescription  (i5).  The  property  in  the  sea  shore  includes 
the  minerals  under  it ;  and  it  seems  that  minerals  under 
the  open  sea  adjacent  to  the  shore  below  low  water  mark 
are  vested  in  the  Crown  {u). — The  power  of  the  Crown  to  Crown  grants. 

(o)  Colchester  y.  Brooke,   7  Q.  B.  v.  Ward,  4  A.  &  E.  384;  AU.-G. 

339.  V.  Terry,  L.  E.  9  Ch.  423. 

(p)  Ganny.  Whitstaile,  11  H.Ij.  (s)    JVoolwieh    Churchwardens    v. 

C.  192  ;  35  L.  J.  C.  P.  29.  Robertson,  L.  E.  6  Q.  B.  D.  654  ; 

{q)  Per  cur.   Colchester  v.  Brooke,  60  L.  J.  M.  87. 
7  Q.  B.  374  ;  Gannv.  TVhitstahle,  11  (t)  Hale,  De  J.  Maris,  c.  fi. 

H»  L    0.  192  ;  35  L.  J.  C.  P.  29.  (u)  Mayor  of   Penryn  t.   Sohi, 

{r)  Hale,    Be  J.    Maris,    Harg.  L.  E.  2  Ex.  D.  328  ;  46  L.  J.  Ex. 

Tracts,    8;    per    cur.    Williams  v.  b^Q;  Alt. -G.y.  Chambers,  iD.'M.. 

Wilcox,  8  A.  &  E.  333 ;  Tlie  King  &  G.  206  ;  23  L.  J.  0.  662. 
V.  Mussell,  6  B.  &  C.  566  ;  The  King 

m2 


164 


USES  AND  PROFITS  OF  LAND. 


Grranta  of  sea 
shore. 


Limits  of  sea 
shore. 


alienate  Grown  lands,  including  the  sea  shore,  was  restricted 
by  the  statute  1  Anne,  c.  7  (repealed  by  the  Statute  Law 
Eevision  Act,  1867)  to  leases  for  a  term  of  thirty-one  years 
or  three  lives.  This  statute  was  practically  superseded  by 
the  statute  10  Geo.  IV.  c.  50,  which  empowered  the  Com- 
missioners of  Woods  and  Forests  to  seU  Crown  lands  of 
all  kinds.  And  by  29  &  30  Yict.  c.  62,  the  powers  of  the 
Commissioners  of  Woods  and  Forests,  as  regards  the  fore- 
shores of  the  United  Kingdom,  were  transferred  to  the 
Board  of  Trade. 

"The  sea  shore  may  not  only  belong  to  a  subject  ia 
gross,  but  it  may  be  parcel  of  a  manor,"  and  "  de  facto  it 
many  times  is  so ;  and  perchance  it  is  parcel  of  all  such 
manors  as  by  prescription  have  royal  fish  or  wrecks  of  the 
sea  within  their  manor ;  for  these  are  perquisites  that 
happen  between  the  high  water  and  low  water  mark.  He 
therefore  that  hath  wreck  of  the  sea  or  royal  fish  by  pre- 
scription infra  manerium,  it  is  a  great  presumption  that  the 
shore  is  part  of  the  manor,  as  otherwise  he  could  not  have 
them  "  (v).  A  grant  of  a  manor  "  with  wreck  of  the  sea," 
though  not  in  terms  conveying  the  sea  shore,  may  be 
sufficiently  explained  by  evidence  of  possession  and  owner- 
ship to  show  that  the  sea  shore  was  included  as  parcel  of 
the  manor  {w).  And  in  general  an  ancient  grant  of 
a  manor  described  by  name  without  describing  the 
boundaries  may  be  construed  by  evidence  of  modern 
possession  and  usage  as  including  the  sea  shore  [x) . 

The  sea  shore  to  which  the  presumptive  title  of  the 
Crown  or  of  a  grantee  of  the  Crown  extends  is  bounded  by 
the  line  of  "  ordinary"  high  tides  ;  which  is  defined  to  be 
"  the  line  of  the  medium  high  tide  between  the  springs 
and  the  neaps,"  ascertained  by  taking  the  average  of  these 
medium  tides  during  the  year;  because  all  land  below 
that  line  is  more  often  than  not  covered  at  high  water, 


(v)  Hale,  De  J.  Maris,  Hargr. 
Tracts,  27. 

{iv)  Att.-G.  V.  Jones,  2  H.  &  C. 
347  ;  33  L.  J.  Ex.  249. 

(x)  Beaufort    v.  Swaiiscu,  3   Ex. 


413;  Sastinffs  v.  Ivall,  L.  R.  19 
Eq.  581;  Zord  Advocate  \.  Blantyre, 
L.  R.  4  Ap.  Ca.  770  ■,_lord  Advo- 
cate V.  Young,  L.  E..  12  Ap.  Ca. 
544. 
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and  therefore  not  capable  of  ordinary  occupation  {y) 
The  land  above  the  ordinary  high  water  mark  as  above 
defined  and  which  is  only  covered  by  the  high  spring  tides 
presumptively  belongs  to  the  owner  of  the  adjacent 
land  (s).  If  the  line  of  high  tides  recedes  or  advances 
gradually  and  imperceptibly,  the  property  of  the  Crown 
shifts  with  it ;  being  defined  by  the  land  between  the  high 
and  low  water  marks  for  the  time  being.  Hence  "the 
Crown  by  a  grant  of  the  sea  shore  would  convey,  not  that 
which  at  the  time  of  the  grant  is  between  high  and  low 
water  marks,  but  that  which  from  time  to  time  shall  be 
between  those  two  termini"  [a).  A  conveyance  from  a 
grantee  under  the  Crown  of  "  all  those  sea-grounds, 
shores,  and  fisheries,"  described  as  extending  from  high  to 
low  water  mark,  and  as  containing  an  estimated  acreage, 
was  construed  to  pass  so  much  of  the  shore  as  from  time 
to  time  lay  between  high  and  low  water  marks,  including 
gradual  accretions  as  accessory  to  the  principal  {b).  On 
the  other  hand,  "  lands  from  which  the  sea  is  gradually 
and  imperceptibly  removed  by  the  alluvion  of  soil, 
becomes  the  property  of  the  person  to  whose  land  it  is 
attached,  although  it  has  been  the  fundus  maris,  and  as 
such  the  property  of  the  king  "(c). 

The  sea  shore  between  high  and  low  water  marks  is  part  jurisdiction 
of  the  adjoining  county,  as  regards  the  jurisdiction  of  the  over  sea  shore, 
common  law  [d).  It  is  prinid  facie  extra-parochial,  but 
it  may  be  within  a  parish,  and  it  lies  upon  a  parish 
claiming  it  to  prove  that  it  is  so,  the  usual  evidence  of 
which  is  perambulations  of  the  bounds,  common  reputa- 
tion, known  metes  and  divisions,  and  the  like  (e).     Accord- 

(y)  Att.-G.  T.  Chambers,  i  D.  M.  485. 

&  Gr.  206  ;  23  L.  J.  C.  662.  (c)  Giffordy.  Yarboroiigh,  5  Bing. 

(z)  £owe  f.   Govett,  3  B.  &  Ad.  165  ;   The  King  v.  Yarhorough,  3  B. 

863  ;  Maddock  v.  Wallasey  Board,  55  &  C.  91 ;  Hale,  He  J.  Maris,  Hargr. 

L.  J.  Q.  B.  267.  Tracts,  14. 

(a)  Per  car.  Seratton  v.  Brown,  4  [d)  Embleton  v.  Broion,   30  L.  J. 

B.  &  C.  498  ;  Re  Mull  and Selby  Ey.,  M.  1 ;   3  E.  &  E.  234. 

5  M.  &  W.  327.  (e)  Hale,   Se  J.  Maris,    Hargr. 

(S)  Seratton  v.  Brown,  4  B.  &  C.  Tracts,  27. 
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ingly,  the  part  of  a  pier  extending  into  the  sea  between 
high  and  low  water  marks  was  held  to  be  extra-parochial, 
in  the  absence  of  evidence  to  the  contrary  {d).  It  is  now 
provided  by  31  &  32  Yiot.  c.  122,  "The  Poor  Law 
Amendment  Act,  1868,"  s.  27,  that  "for  all  civil  parochial 
purposes,  every  accretion  from  the  sea,  whether  natural  or 
artificial,  and  the  part  of  the  sea  shore  to  the  low  water 
mark,  and  the  bank  of  every  river  to  the  middle  of  the 
stream,  not  included  within  the  boundaries  of  any  parish, 
shall  be  annexed  to  and  incorporated  with  the  parish  to 
which  such  accretion,  part,  or  bank  adjoins  in  proportion 
to  the  extent  of  the  common  boundary."  This  enactment 
was  held  not  to  extend  to  part  of  a  pier  built  upon  piles  in 
the  sea  below  low  water  mark ;  because  that  part  of  the 
pier  is  not  within  the  realm,  and  therefore  not  rateable  (e) . 
Public  rights        The  pubKc  have  no  general  rights  over  the  sea  shore  of 

over  sea  shore.  ,  ,«  j,  ni-  t         t      ^  ■ 

je   to   and  fro,  or   oi    embarking    or  disembarking 


persons  or  goods,  or  of  passing  over  the  sea  shore  for  the 
purpose  of  bathing  in  the  sea  (/).  They  may  acquire 
special  rights  of  way  and  other  similar  rights,  by  custom 
or  dedication,  in  the  same  manner  and  to  the  same  extent 
as  over  private  property  in  general ;  and  there  may  be  a 
public  right  of  way  from  one  place  to  another  over  the  sea 
shore,  varying  in  direction  according  to  the  state  of  the 
tide  ((/).  An  owner  of  land  adjoining  the  sea  shore  may 
acquire  a  special  right  of  using  the  shore  as  access  to  the 
sea  iji).  "  For  the  purpose  of  the  king's  subjects  gettiag 
upon  the  sea  to  exercise  their  unquestionable  rights  of 
commerce  intercourse  and  fishing  there  are  the  ports  of  the 
kingdom  established  from  time  to  time  by  the  king's  pre- 
rogative" it). 

{d)  The  Queen  v.  Musson,  8  E.  &  55  L.  J.  Q.  B.  267. 

B.  900  ;  27  L.  J.  M.  100.  (A)  Att.-G.  Straits  Settlement  v. 

(«)  mackpool  Pier  Co.    v.    Fylde  Wemyss,  L.  R.  13  Ap.  Ca.  192;  57 

Union,  46  L.  J.  M.  189.  L.  J.  P.  0.  62 ;  ante,  p.  157. 

(/)  lllundell  V.  Catterall,   5  B.  &  (i)  Holroyd,  J.  Bhmdell  v.   Cat- 

Ald.  268.  terall,   5  B.   &  Aid.   29i  ;  post,  p. 

{g)  Maddoclc  v.    Wallasey  Board,  169. 
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Ghrants  of  sea  sliore  by  the  Crown  are  taken  to  be  subject  Prerogative 
to  the  prerogative  rights  and  duties  vested  in  the  Crown  i-ftigs  ^^ 
for  the  benefit  of  the  public ;  and  they  are  subject  to  all 
rights  which  may  be  created  by  Act  of  Parliament  in  the 
interests  of  the  public,  with  or  vdthout  compensation  for 
private  damage  caused  by  their  exercise  {j). — It  is  a  pre-  Protection  of 
rogative  right  and  duty  of  the  Crown  to  protect  the  realm  ^'^^  ^  ™®' 
from  waste  of  the  sea  by  maintaining  unimpaired  the  sea 
shore  as  the  natural  defence,  and  by  providing  sea  walls 
and  other  artificial  defences  where  necessary.     This  prero-  Commis-    - 
gative  office  of  the  Crown  has  been  regulated  from  time  to  gg^ers. 
time  by  the  Statutes  of  Sewers,  under  which  commissioners 
of  sewers  are  appointed  for  the  purpose  of  executing  it  (/«) . 
Hence  a  grantee  of  sea  shorej  though  prima  facie  entitled 
to  exercise  all  rights  of  ownership,  may  be  restrained  from 
any  act  that  would  impair  the  efliciency  of  the  shore  as  the 
natural  defence  against  the  sea,  such  as  excessive  digging 
and  removing  of  shingle  ;  and  a  landowner  whose  property 
is  threatened  or  injured  by  such  act,  may  claim  an  injunc- 
tion and  damages  (l) .     So  if  a  riparian  owner  outs  through 
the  natural  protecting  bank  of  a  tidal  river,  or  an  artificial 
wall  erected  by  the  Crown  or  the  commissioners  of  sewers, 
he  is  liable  for  damage  done  by  an  overflow  of  water  into 
adjacent  land  [m). 

There  is  no  obligation  at  common  law  upon  an  owner  of  Sea  -walls, 
land  fronting  the  sea  to  maintain  a  sea  wall  for  the  benefit 
of  the  other  frontagers ;  beyond  the  above-mentioned  obli- 
gation to. abstain  from  any  act  injmious  to  the  rights  and 
duties  of  the  Crown  and  of  commissioners  of  sewers  in  that 

(j)  Att.-G.  V.  Tomline,!^.  E.  U  c.  133. 
C.  D.  58  ;  49  L.  J.  C.  377  ;  JBlantyre  (I)  Att.-G.  v.  Tomline,  L.  R.  14 

V.  Clyde  Navigation,  L.  R.  6  Ap.  Ca.  C.  D.  58  ;  49  L.  J.  0.  377. 
273.  (m)   West  NorfolJe  Farmers^  Co.  v. 

(i)  Case  of  the  Isle  of  Ely,  10  Co.  ArcMale,  L.  E.  16  Q.  B.  D.  764  ; 

141 ;  per  our.  Hudson  v.  Tabor,  L.  R.  55  L.  J.  Q.  B.  230  ;  Nitro-Fhosphate 

2  Q.   B.   D.   293  ;  46  L.  J.  Q.  B.  Co.  y.  London  Docks,  L.  R.  9  0.  D. 

463  ;    see  the  statutes  6  Hen.   VI.  503  ;    cited   ante,    p.    145  ;    as    to 

c.   5  •   23  Hen.  VIII.  c.   5  ;    3  &  4  damages,  see  Bust  v.  Victoria  Dock 

Will.'  IV.  c.   22  ;    and  the    Land  Co.,  L.  R.  36  0.  D.  113. 
Drainage  Act,  1861,  24  &  25  Vicf. 
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behalf.  But  a  frontager  may  be  subject  to  suob  an  obli- 
gation by  prescription  or  custom;  and  he  may  be  com- 
pelled to  perform  it  by  the  other  frontagers  as  well  as  by 
the  commissioners  of  sewers  («) .  The  prescriptive  liability 
depends  in  general  upon  usage ;  and  it  may  be  proved  by 
evidence  of  former  repairs  done  by  the  frontager  and  his 
predecessors  in  title  under  similar  circumstances.  But  no 
obligation  can  be  inferred  from  the  mere  fact  that  he  has 
voluntarily,  and  without  any  claim  or  order  made  agaiast 
him,  maiatained  and  repaired  a  wall  for  the  protection  of 
his  own  land;  though  it  has  also  served  to  protect  the 
land  of  the  other  frontagers  (o) .  Proof  of  liability  for 
ordinary  repairs  is  not  sufficient  to  charge  a  frontager  with 
the  damage  caused  by  an  extraordinary  tide  or  storm,  that 
could  not  reasonably  be  anticipated ;  the  liability  would, 
in  general,  be  discharged  by  keeping  the  sea  wall  in  suffi- 
cient repair  to  withstand  all  ordinary  tides  and  storms  [p). 
So,  between  tenant  for  life  or  for  years  and  reversioner  "it 
is  waste  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  that 
by  default  of  the  tenant  the  land  is  drowned  and  becomes 
unprofitable ;  but  if  the  land  is  drowned  by  the  extra- 
ordinary violence  of  the  sea  without  his  fault,  it  is  no 
waste"  (g). — A  frontager  has  the  right  of  erecting  a  sea 
wall  or  such  other  work  as  may  be  necessary  for  the  pro- 
tection of  his  own  land,  although  the  effect  may  be  injurious 
to  the  land  of  others.  Upon  this  principle  it  was  held 
that  commissioners  of  sewers  appointed  for  a  certain  level 
might  erect  works  for  the  protection  of  their  level,  though 
the  sea  was  thereby  diverted  with  greater  violence  against 
the  adjoiaing  land ;  and  that  they  could  not  be  compelled 
either  to  protect  the  latter,  or  to  make  compensation  (r). 


(«)  KeighUifs  Case,  10  Co.  139  ;  Ap.  Ca.  449;  53  L.  J.  M.  113. 

The  Kincj  v.  Essex,  1  B.  &  C.  477.  (?)  Co.  Lit.  53  4;  KeigJiUifs  Case, 

(o)  midson  Y.  Taior,  L.  R.  2  Q.  10  Co.  139  b  ;  ante,  pp.  18,  92. 

B.  D.  290;  46  L.  J.  Q-  B.  463.  (r)  The  King  v.  Commiss.  of  Fag- 

(p)  The  King  v.  Essex,  1  B.  &  C.  ham,  8  B.  &  C.  355. 
477  ;  The  Queens.  Fobbing,  L.  R.  11 
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"  Ports  are  not  merely  geographical  expressions,  they  Ports, 
are  places  appointed  for  persons  and  merchandises  to  pass 
into  and  out  of  the  realm ;  and  at  such  places  only  is  it 
lawful  for  ships  to  load  and  discharge  cargo.  Their  limits 
and  hounds  are  necessarily  defined  by  the  authority  which 
creates  them,  and  the  area  embraced  within  those  limits 
constitutes  the  port"  (s).  The  term  is  also  used  for  fiscal 
purposes  as  the  place  of  taking  custom  duties  imposed  by 
Act  of  Parliament,  the  limits  being  fixed  by  the  Act ; 
these  limits  may  be  different  from  those  of  the  legal  port 
within  wliich  port  dues  may  be  chargeable.  The  hmits  of 
the  port  or  district  for  pilotage  purposes  may  also  be 
different,  as  fixed  by  other  statutes  {(). — The  term  "port" 
is  also  used  in  a  popular  or  commercial  sense  in  charter- 
parties,  pohcies  of  insurance,  and  other  commercial  docu- 
ments relating  to  shipping.  In  this  sense  it  refers  to 
foreign  as  well  as  Enghsh  ports,  and  receives  a  construc- 
tion, not  limited  to  the  strict  legal  definition  of  a  public 
port,  but  according  with  the  intention  of  the  parties  appa- 
rent in  the  document  in  question  with  reference  to  the 
circumstances  («). 

It  was  formerly  a  prerogative  of  the  Crown  to  appoint  Franchise  of 
ports ;  also  to  grant  ports  to  be  held  as  franchises  by  ^°  ' 
subjects  ((■).  The  Crown  might  create  a  port  and  grant 
the  franchise  in  the  land  of  a  subject,  so  as  to  render  it 
lawful  to  the  pubhc  to  use  it  as  a  port ;  but  the  Crown 
could  not  grant  the  right  of  landing  and  unloading  goods 
without  the  consent  of  the  owner  of  the  land.  And  the 
owner  of  land  is  entitled  to  make  charges  for  such  use  of 
his  land  in  connection  with  a  port,  without  any  title  to 
the  port  as  a  franchise  (w). — "  Ports  are  also  acquirable  by 

(s)  Per  cur.  Nicholson  Y.  Williams,  15  Q.  B.  D.  580. 

L.  K.  6  Q-  B.  641  ;   40  L.  J.  M.  (i>)  Hale,  De  J.  Maris,  Part  II., 

Igg.  where  a  catalogue  of  then  existing 

(t)  Brett,  M.  E.   Garston  Co.  v.  ports,  with  their  members,  is  given. 

Sickle,  L.   E.   15  Q.  B.  D.  587  ;  Hargrave's  Tracts,  p.  48. 

Nicholson  y.  Williams,  supra.  (w)  Hale,   De  Fort,  Hargr.  Tr. 

{u)  Garston  Co.  v.  Sickie,  L.  R.  73,  76  ;  Bayley,  J.  Blundell  v.  Cat- 
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prescription,  -without  any  other  formality  appearing,  though 
presumed ;  ex  diuturnitate  temporis  omnia  prcesumuntur  rite 
acta"  (x).  And  a  grant  of  a  port  within  time  of  legal 
memory  may  he  presumed  from  long  possession  and  the 
taking  of  dues,  though  the  deed  or  charter,  which  should 
be  matter  of  record,  cannot  be  directly  proved  (y). 

"  No  subject  may  institute  or  erect  a  common  port  with- 
out the  charter  of  the  king,  or  a  lawful  prescription."  The 
use  of  any  place,  not  being  a  lawfully  appointed  port,  for 
the  arrival  and  unloading  of  ships  is  a  disturbance  of  the 
franchise.  "  Tet  further  it  seems  that  a  subject  cannot, 
neither  could  by  law  at  any  time  after  customs  were  settled, 
amve  with  customable  goods  and  ships  of  his  own  at 
his  own  land;  for  this  were  to  defeat  the  king  of  his 
duty."  "  But  any  man  might  briag  and  unlade  his  own 
private  goods  which  are  not  customable  upon  his  own 
land ;  for  this  was  no  accroachment  of  a  port  at  common 
law."  And  "  in  case  of  necessity,  either  of  stress  of 
weather,  assault  of  pirates,  or  want  of  provisions,  any  ship 
might  put  into  any  creek  or  haven ;  all  places  are  as  to 
that  purpose  and  end  ports"  (c). 

The  prerogative  right  of  ports  is  now  superseded  by 
statutory  authority.  The  statute  9  &  10  Vict.  c.  102, 
repealed  and  re-enacted  by  "  The  Customs  Consolidation  Act, 
1853,"  16  &  17  Yict.  c.  107,  and  by  "The  Customs  Conso- 
lidation Act,  1876,"  39  &  40  Yict.  o.  36,  vested  the  appoiut- 
ment  of  ports  in  the  Commissioners  of  the  Treasury.  By 
the  last  mentioned  Act,  s.  11,  "  The  Commissioners  of  the 
Treasury  may,  by  their  warrant,  appoint  any  port,  sub- 
port,  haven  or  creek  in  the  United  Kingdom  or  ia  the 
Channel  Islands,  and  declare  the  limits  thereof,  and 
appoint  proper  places  within  the  same  to  be  legal  quays 
for  the  ladiag  and  unlading  of  goods,  and  declare  the 
bounds   and  extent  of  any  such   quays,  and   annul  the 


terall,  5  B.  &  Aid.  309  ;   Xvetey  y. 
Warren,  5  Q.  B.  773. 

{x)  Hale,  He  Fort,  Hargr.  Tracts, 
54. 


lp)_ffu!lv.  Horner,  Cowp.  102. 
(z)  Hale,  De  Port,  Hargr.  Tracts, 
51,  53. 
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limits  of  any  port,  abeady  appointed  or  to  be  hereafter  set 
out  and  appointed,  and  declare  the  same  to  be  no  longer 
a  port,  or  alter  or  vary  .the  names,  bounds  and  limits 
thereof."  It  is  further  provided,  "  that  any  port  so 
appointed  shall  be  deemed  to  be  a  port  withia  the  meaning 
and  for  the  purposes  of  any  other  public  Act  for  the  pro- 
tection of  the  ports,  harbours,  shores  and  navigable  rivers 
of  the  United  Kingdom  or  any  part  thereof  "  {a). 

There  is  commonly  incident  to  public  ports  the  right  to  Port  dues, 
take  tolls  or  duties  for  the  use  of  the  port,  as  for  anchorage, 
wharfage  and  the  like ;  v^hich  cannot  be  taken  without  a 
lawful  title  by  charter  or  prescription  (b) .  The  right  to 
take  dues  may  be  proved  by  long  usage,  though  the  grant 
was  withia  tune  of  legal  memory  and  the  charter,  which 
ought  to  be  matter  of  record,  cannot  be  produced  (c). 
For  the  validity  of  tolls  some  consideration  is  necessary ; 
but  "  the  mere  creation  of  the  port,  with  the  consequent 
right  in  all  subjects  to  use  the  range  within  the  limits  as 
a  port,  to  bring  their  ships  there  for  safety,  and  to  trade 
there,  and  unload  customable  goods  would  be  consideration 
sufficient  in  law  to  support  the  grant  of  the  duties"  (d). 
There  may  be  other  considerations  incident  to  the  franchise 
of  a  port,  as  the  obligation  of  repairing,  clearing  and 
maiataining  the  port ;  of  furnishing  capstans,  cranes, 
wharfs,  warehouses  and  other  conveniences  for  harbom-ing 
and  lading  and  unlading  ships ;  and  of  measuring  or  pro- 
viding the  means  of  measuring  goods  imported.  The  non- 
performance of  these  obligations  may  render  the  owner 
liable  to  proceediags  agaiast  him;  but  it  is  no  answer 
to  a  demand  of  port-dues,  unless  they  are  claimed  as 
charges  for  specific  services  (e). 

(a)  Nicholson  v.  Williams,  L.  E.  Mayor  of  Mxeter^.  Warren,  5  Q.  B. 

6  as.  632;  40  L.  J.  M.  159.  800. 

{b)  Hale,  De  Port,  Hargr.  Tracts,  (e)  Fer  cur.  Mayor  of  JlxeUr  v. 

51    74  Warren,  5  Q.  B.   800 ;    Jenkins  t. 

(c)  kiillY.  Sorner,  Cowp.  102.  Baney,  2  C.  M.  &  E.  393  ;  Hale, 

(d)  Mansfield,  C.  J.,  Yarmouth  v.  He  Portihis,  o.  vi,  Hargr.  Tracts, 
Eaton,    3    Burr.     1406  ;    per    cur.  76. 
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"Wreck  of  the  Wreck  of  tlie  sea,  as  to  the  property  therein,  is  of  two 
kinds  :  namely,  goods  oast  upon  the  land  or  sea  shore ;  and 
goods  found  in  the  sea.  Goods  cast  upon  the  shore  by 
shipwreck  (which  is  the  strict  legal  meaning  of  the  term 
wreck),  are  within  the  jurisdiction  of  common  law,  and 

Prerogative  of  hy  prerogative  right  belong  to  the  Crown.  Goods  cast 
upon  the  shore  which  are  not  legally  wreck,  may  be 
taken  by  the  Crown,  subject  to  the  owner  claiming  them 
within  a  year  and  a  day  (e) .  Wreck  found  in  the  sea  is 
described  by  the  legal  terms  of  jetsam,  flotsam  and  lagan, 
meaning  respectively  goods  cast  into  the  sea,  goods  float- 
ing, and  goods  fastened  to  a  buoy  for  recovery.  This 
kind  of  wreck,  if  found  in  the  sea  between  high  and  low 
water  mark,  or. in  any  haven,  port,  creek,  or  arm  of  the 
sea,  or  tidal  river,  which  belongs  to  the  Crown,  also  prima 
/rtc'/e  belongs  to  the  Crown;  but  subject  to  the  claim  of 
the  owner  of  the  goods  if  he  can  be  known,  and  subject  to 
the  payment  of  salvage  to  him  who  recovers  the  wreck. 
Wreck  found  in  the  open  sea  beyond  the  limits  of  the 
prerogative  of  the  Crown  becomes  the  property  of  the 
taker,  subject  to  the  rights  of  the  original  owner  if  he  can 
be  ascertained ;  in  which  case  the  taker  becomes  entitled 
only  to  be  paid  for  salvage  (/) . — The  prerogative  right  of 
the  Crown  to  take  wreck  of  the  sea,  both  wreck  cast  on 
land  and  floating  wreck,  may  be  granted  to  a  subject  to 
be  held  as  a  franchise  ;  and  it  may  be  vested  in  a  subject 
by  prescription,  or  as  appurtenant  to  a  manor.  But  the 
term  "  wreck  of  the  sea"  is  construed  strictly  to  pass  such 
goods  only  as  are  cast  on  land  by  the  sea,  and  not  to 
include  floating  wreck  {g) . 

By  the  Merchant  Shipping  Act,  1854,  17   &  18  Vict. 
e.  104,  s.  439,  "  The  Board  of  Trade  shall  throughout  the 


^Franchise  of 
wreck. 


Receivers  of 
wreck. 


(«)  Stat.  West.  3  Ed.  I.  c.  iv,  de- 
claratory of  common  land,  2  Co. 
Inst.  166 ;  Stat.  Prerog.  Met/is,  c. 
xiii,  Statutes,  Revised  ed.,  p.  132; 
Hale,  He  J.  Maris,  Hargr.  Tracts, 
37  ;  Constable's  Case,  6  Co.  106. 


(/)  Hale,  Be  J.  Maris,  Hargr. 
Tracts,  41  ;  5  Co.  107,  108,  Con- 
stable's Case. 

(g)  Hale,  Be  J.  Maris,  Hargr. 
Tracts,  41 ;  Constable's  Case,  5  Co. 
106. 
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United  Kingdom  have  the  general  superintendence  of  all 
matters  relating  to  wreok,"  and  it  is  empowered  to  appoint 
certain  officers  to  be  "  receivers  of  wreak,"  to  perform  .the 
duties  prescribed  in  the  Act'relating  to  the  receiving  and 
disposal  of  wreck.  By  s.  474,  "  The  Board  of  Trade 
shall  have  power,  with  the  consent  of  the  Treasury,  for 
and  on  behalf  of  her  Majesty,  to  purchase  all  such  rights 
to  wreok  as  may  be  possessed  by  any  person  or  body  cor- 
porate, other  than  her  Majesty"  ;  and  for  the  purpose  of 
facilitating  such  purchases,  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1815,  are  incorporated.  By 
the  interpretation  clause,  s.  2,  "  in  the  construction  and 
for  the  purposes  of  this  Act,  the  term  'wreck'  shall  in- 
clude jetsam,  flotsam,  lagan,  and  derelict,  found  ia  or  on 
the  shores  of  the  sea  or  any  tidal  water." 
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CHAPTEE  XII. 

INLAND  AND  SEA  FISHEEIES. 

Fishery  in  inland  ■waters — non-tidal  rivers. 

Kshery  in  land  of  another — several  iishery — free  fishery  and  common 

of  fishery — qualified  fishery. 
Kshery  in  the  open  sea — Sea  Fisheries  Acts. 
Fishery  in  arms  of  the  sea  and  tidal  waters — Crown  grants  of  fishery — 

prescriptive  fishery — non-tidal  waters. 
Fishing  weirs^in  uavigahle  rivers — in  private  rivers. 
Koyal  fish — salmon — oysters  and  shell  fish. 


Fishery  in 
inland  waters 


Non-tidal 
rivers. 


The  riglit  of  fisTn'ng  in  inland  water  whicli  is  private 
'  property,  as  a  lake  or  pond,  is  an  ordinary  iacident  of  the 
ownership  of  the  land  and  water.  It  is  sometimes  called 
a  "  several  fishery,"  hut  only  in  the  same  sense  that  the 
ownership  of  the  land  is  a  "  several"  ownership,  and  not  as 
being  a  separate  subject  of  property  («).  Hence  the 
possession  and  exercise  of  a  several  or  exclusive  right  of 
fishing,  in  the  absence  of  other  evidence  respecting  the 
title,  is  referable  to  the  ownership  of  the  land,  and  affords 
presumptive  evidence  of  a  title  in  fee  (5).  And  the  term 
"fishery"  in  a  deed  of  conveyance,  as  descriptive  of  the 
property  conveyed,  may  pass  the  land  itself  covered  with 
water,  if  apparently  used  with  that  intention  (c). 

The  right  of  fishing  in  non-tidal  rivers  and  inland 
streams  is  presumptively  in  the  riparian  owners  ad  medium 
filum  aqucE.  If  one  person  be  the  owner  of  both  banks,  he 
has  the  entire  fishiag  to  the  extent  of  his  land  in  length. 

(«)  Fer  cur.  Bolford  v.  Bailey,  13      B.  &  C.  875  ;  post,  p.  176. 
Q.  B.  444.  (c)  Marshall  v.    Xllleswater  Nav., 

(i)  Dulce  of  Somerset  v.  Fogwell,  5  '     3  B.  &  S.  732  ;  32  L.  J.  Q.  B.  139. 
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It  is  presumptiYely  an  incident  of  the  property  in  the  hank 
and  hed  of  the  river  (d).  But  the  exercise  of  an  exclusive 
right  of  fishery  in  a  river  is  prima  fade  evidence  of  pro- 
perty in  the  hed  of  the  river,  and  may  he  sufficient  in 
connection  with  the  circumstances  to  rehut  the  presump- 
tive right  of  the  riparian  owners  (e).  If  a  river  changes 
its  course  gradually  and  insensihly,  the  houndaries  of  the 
riparian  property,  together  with  the  incidental  rights  of 
fishing,  change  with  it ;  but  if  it  changes  its  course  sud- 
denly, or  if  it  abandons  the  old  course  and  takes  a  new 
one,  the  property  in  the  soil  is  not  changed,  and  the  right 
of  fishing  does  not  pass  to  the  new  course  (/). — Tidal  Tidal  rivers, 
rivers  are  treated  as  arms  of  the  sea,  the  property  in  which 
is  presumptively  in  the  Crown ;  and  although  the  water  be 
fresh  at  high  water,  if  it  flow  and  reflow  with  the  tide,  it 
follows  the  rule  of  tidal  waters  [g). 

The  right  of  fishing  in  water  which  for  all  other  uses  is  Kshery  in 
the  property  of  another,  is  a  right  of  the  nature  of  a  2yrofit  ai^ther. 
a  prendre.     Such  right  is  an  incorporeal   tenement  and 
hereditament ;  it  passes  by  deed  of  grant ;    an  action  of 
trespass  lies  for  an  injury  to  it ;    and  an  action  of  eject- 
ment lies  for  its  recovery.     It  may  be  claimed  by  grant  or 
prescription,  but  not  by  custom  (/«). — A  "  several  fishery  "  Several 
is  a  right  of  fishing  in  the  land  of  another,  exclusively  of       ^^' 
the  owner  himself  and  of  aU.  other  persons.     The  term  is 
used  to  describe  the  fishing  as  a  separate  subject  of  pro- 
perty, in  distinction  to  fishery  as  the  ordinary  incident  of 
property  in  the  land  and  water.     "  A  several  fishery  is  a 
right  to  take  fish  in  alieno  solo,  and  to  exclude  the  owner  of 
the  soil  from  the  right  to  take  fish  himself  "  [i).     A  "  sole 

{cl)  Hale,  De  Mre  Maris,  ch.  i,  (h)  Aslihurst,    J.,    The  King  v. 

Hargr.  Tracts,  5  ;  mite,  p.  153.  Old  Alresford,  \  T.  K.  361  ;  Somerset 

(e)  Devonshire  v.  Pattinson,  L.  R.  v.  Foijwell,  5  B.  &  0.  875;  Holford 

20  Q.  B.  D.  263  ;  57  L.  J.   Q.  B.  v.  Bailey,    13  Q.  B.   426  ;  NeiU  v. 

189.  Devonshire,  L.   E,.  8  Ap.  Ca.  135, 

{/)  Ante,  p.  154.  post,  pp.  330,  562. 

(r?)  Hale,  De  Jure  Maris,  Hargi.  (J)  Coleridge,    C.   J.,   Foster    v. 

Tracts,  12,  post,  p.  178.  Wriffht,  L.  E.  4  0.  P.  D.  449  ;  49 

L.  J.  C.  P.  100. 
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and  exclusive  fishery "  is  an  equivalent  description  of  a 
"  several  fishery."  "  These  words  contain  a  description  of 
precisely  the  same  right  as  is  ordinarily  expressed  by  the 
term  '  several  fishery,'  that  is,  the  right  of  fishing  exclusive 
of  all  others  in  a  particular  place  "  (/).  The  exercise  of  a 
several  and  exclusive  fishery,  as  an  act  of  ownership,  is 
presumptive  evidence  of  a  title  to  the  soil ;  but  this  is  true 
only  "  where  the  terms  of  the  grant  are  unknown  ;  and 
where  they  appear  and  are  such  as  convey  an  incorporeal 
hereditament  only,  the  presumption  is  destroyed "  (/c) . 
"  If  a  man  be  seized  of  a  river  and  by  deed  do  grant 
separaUm  j^iscariam  in  the  same,  the  soil  doth  not  pass,  nor 
the  water,  for  the  grantor  may  take  water  there  ;  and  if 
the  river  become  dry  he  may  take  the  benefit  of  the  soil ; 
for  there  passed  to  the  grantee  but  a  particular  right.  For 
the  same  reason,  if  a  man  grant  aqiiam  suani  the  soil  shall 
not  pass,  but  the  pischary  within  the  water  passeth  there- 
Free  fishery,  with  "  (I). — A  right  of  fishing  in  the  land  of  another  in 
common  with  the  owner,  or  in  common  with  others  to 
whom  similar  rights  are  granted,  is  called  a  "  free  fishery," 
or  liberty  of  fishing ;  and  relatively  to  others  having  the 
Common  of  like  right,  it  is  called  a  "  common  of  fishery."  "A  man 
may  prescribe  to  have  separalem  piscariam  in  such  a  water 
and  the  owner  of  the  soil  shall  not  fish  there  ;  but  if  he 
claim  to  have  comnnmiam  piscarioe  or  liberain  piscariam,  the 
owner  of  the  soil  shall  fish  there  "  (ot).  "  In  order  to  con- 
stitute a  '  several  fishery '  it  is  requisite  that  the  party 
claiming  it  should  so  far  have  the  right  of  fishing  inde- 
pendent of  all  others,  as  that  no  person  should  have  a  co- 
extensive right  with  him ;  for  where  any  person  has  such 
eo-extensive  right,  there  is  only  a  'free  fishery '"(w). — 


(j)  Solford  V.  Bailey,  13  Q.  B. 
446. 

(Ic)  Dulce  of  Somerset  v.  Fogwell, 
5  B.  &  C.  886  ;  Devonshire  v.  Pat- 
tinson,  L.  E.  20  Q.  B.  D.  263  ;  57 
L.  J.  Q.  B.  189. 

(O  Co.  Lit.  4  I ;  Grove,  J.,  Salt- 


ash  T.  Ooodinan,  Xi.  R.  5  C.  P.  D. 
440;  49  L.  J.  C.  P.  570. 

(m)  Co.  Lit.  122  a;  Hargrave'a 
note,  ib. ;  Smith  v.  Kemp,  2  Salk. 
637  ;  4  Mod.  186. 

(«)  Mansfield,  C.  J.,  Sei/mour  v. 
Courtcnay,  5  Burr.  2817. 


CHAP.  Xll.    INLAND  AND  SEA  FESHEIUES.  177 

The  grant  of  a  fishery  may  also  be  qualified  or  restricted  Qualified 
to  a  particular  kind  of  fish,  as  a  fishery  for  oysters ;  or  a    ^  ^^^' 
grant  may  be  made  of  the  floating  fish,  reserving  the 
oysters  (o).     A  fishery  may  also  be  restricted  as  to  the 
particular  mode  of  fishing  {p). 

Fishing  in  the  open  sea  is  common  to  all  persons  of  all  Fisheries  in 
nations,  subject  to  international  treaties,  and  subject  to  the 
regulations  of  each  state  over  its  own  territorial  waters. 
By  "The  Sea  Fisheries  Act,  1868,"  31  &  32  Yict.  c.  45,  Sea  Fisheries 
statutory  effect  is  given  to  a  convention  between  the  sove- 
reigns of    the  United  Kingdom  and  France  relative  to 
fisheries  in  the  seas  between  those  countries,  which  is  set 
out  in  a  schedule  to  the  Act.     By  this  convention  it  is 
agreed.  Article  I.,  that  "  British  fishermen  shall  enjoy  the 
exclusive  right  of    fishery  within  the  distance  of    three 
miles  from  low  water  mark  along  the  whole  extent  of  the 
coasts  of  the  British  Islands  ;"  and  French  fishermen  shall 
enjoy  the  like  exclusive  right  of  fishery  within  the  same 
distance  along  the  coast  of  France.      "  The  distance  of 
three  miles  fixed  as  the  general  limit  for  the  exclusive  right 
of  fishery  shall,  with  respect  to  bays,  the  mouths  of  which 
do  not  exceed  ten  miles  in  width,  be  measm-ed  from  a 
straight  line  drawn  from  headland  to  headland."     By 
"  The  Sea  Fisheries  Act,  1883,"  46  &  47  Yict.  c.  22,  statu- 
tory effect  is  given  to  an  international  convention  regulat- 
ing the  fisheries  in  the  North  Sea,  in  similar  terms.     The 
convention  is  made  between  the  sovereigns  of  the  United 
Kingdom,  Germany,  Belgium,  Denmark,  France,  and  the 
Netherlands,  and  by  Article  I.  applies  to  the  subjects  of 
the  contracting  parties.     By  Article  II.,  "  The  fishermen 
of  each  coimtry  shall  enjoy  the  exclusive  right  of  fishery 
within  the  distance  of  three  miles  from  low  water  mark 
along  the  whole  extent  of  the  coasts  of  their  respective 

(o)  Sogers  v.  Allen,  1  Camp.  312  ;  (p)  The  King  v.  Ellis,  1  M.  &  S, 

jOKrv.  Courtenay,  5  Burr.  2817.       652. 
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countries,  as  well  as  of  tlie  dependent  islands  and  banks. 
As  regards  hays,  the  distance  of  three  miles  shall  be  mea- 
sured from  a  straight  line  drawn  across  the  bay,  in  the 
part  nearest  the  entrance,  at  the  first  point  where  the  width 
does  not  exceed  ten  miles."  Article  IV.  fixes  the  limits 
of  the  North  Sea  for  the  pm-pose  of  the  convention. 

Fisheries  in  The  right  of  fishing  in  arms  of  the  sea  and  in  tidal  rivers 

sea  and  tidal    is  prima  facie  common  to  all  subjects  of  the  realm  (o).     The 
waters.  public  right,  extends  with  the  tide  to  high  water ;  and  it 

seems  that  it  includes  a  general  right  of  taking  fish  found 
upon  the  sea  shore  when  the  tide  is  out,  and  of  going  upon 
the  shore  for  that  purpose  {p) . 
Crown  grants  In  early  times  the  Crown,  in  whom  the  territorial  pro- 
'^^^'  perty  in  arms  of  the  sea  and  tidal  rivers  was  vested  at 
common  law,  claimed  and  exercised  the  right  of  granting 
the  franchise  or  liberty  of  fishing  therein  to  private  grantees, 
to  the  exclusion  of  the  general  public,  until  restrained  by 
the  Great  Charter  and  the  subsequent  renewals  thereof. 
By  the  Charter  of  John,  c.  47,  it  was  declared  that  all 
waters  should  be  open  that  had  been  closed  by  that  King 
himself.  And  by  the  subsequent  Charters  9  Henry  III. 
c.  16,  and  25  Edw.  I.  o.  16,  it  was  provided  that  "  No 
rivers  shall  be  defended  from  henceforth,  but  such  as  were  in 
defence  in  the  time  of  King  Hemy  II.,  by  the  same  places 
and  the  same  bounds  as  they  were  wont  to  be  in  his  time." 
Consequently  it  is  now  held  that  any  private  fishery  claimed 
in  arms  of  the  sea  or  in  tidal  waters  must  be  founded  upon 
a  Crown  grant  that  can  be  proved,  or  at  least  presumed,  to 
have  been  made  not  later  than  the  reign  of  Henry  II.  {q). 
If  the  grant  of  a  fishery  made  before  that  date  has  since 
reverted  to  the  Crown,  by  forfeiture  or  otherwise,  it  is  not 

(o)  Hale,  Be  Jure  Maris,  u.   iv  ;  [q)  Blackst.  Tracts,  Mag.  Cart. ; 

jp(7;i«rf(c)-'s  r«se,  1  Mod.  105;  Ward  2  Blaokst.   Com.   39;    see  Somerset 

v.  Crcswell,  Willes,  265.  v.  Fur/iceU,  5  B.  &  C.  876  ;  Malcolm- 

{p)  Bagott  T.  Orr,  2  B.  &  P.  472  ;  sm  v.    O'Dea,   10  H.  L.   C.   S93  ; 

but  see  Bavley,  J.,  Blundelly.  Cat-  Carlisle y.  Graham, 1j.  B.  4  Ex.  361: 

terall,  5  B."  &  Aid.  307.  38  L.  J.  Ex.  226. 
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thereby  merged  or  extingTiished ;  it  continues  to  exist  as 
a  distinct  franchise  that  may  validly  he  re-granted  (r). 
And  a  nominal  surrender  to  the  Crown  for  the  purpose  of 
a  modern  re-grant  does  not  destroy  the  right  (s).  Hence 
it  appears  that  "  the  Crown  can  grant  a  several  fishery  in 
such  waters  since  Ifagna  CJiarta,  if  that  fishery  existed 
before  Magna  Charta."  And  "if  the  Crown's  patent  pur- 
ports to  grant  a  several  fishery,  and  the  grant  is  followed 
by  sufficient  user  of  it  as  such,  that  is  always  held  sufii- 
cient  evidence  that  the  fishery  existed  before  Magna 
Charta"  {t). — A  Crown  grant  thus  legahsed  may  be  a 
"several  fishery"  strictly  so  called,  that  is,  exclusive  of 
all  other  persons ;  or  it  may  be  a  "  fi'ee  fishery,"  that  is, 
a  mere  liberty  of  fishing,  exclusive  of  the  public  in  general 
but  not  exclusive  of  any  other  grantees  to  whom  the  like 
liberty  may  be  given ;  in  relation  to  whom  it  becomes  a 
"  common  of  fishery"  {u).  And  it  is  said  that  "  the  King 
may  grant  fishing  in  some  known  precinct  that  hath  known 
bounds,  though  within  the  main  sea,"  as  an  exclusive  right 
of  fishing  between  high  and  low  water  marks  of  the  open 
sea  {-d)  .  A  crown  grant  may  be  made  to  a  body  corpo- 
rate ;  or  to  a  section  of  the  public,  as  the  inhabitants  of  a 
borough,  provided  the  terms  of  the  grant  expressly  or 
impliedly  incorporate  them,  so  as  to  enable  them  to  hold 
the  franchise  in  a  corporate  capacity  (w) . 

A  claim  to  a  several  fishery  or  to  a  free  fishery  in  arms  of  Prescriptive 
the  sea  and  tidal  rivers  may  also  be  supported  by  prescrip-       ^'■^' 
tion;  and   immemorial   enjoyinent  of   a   several   or   free 
fishery  is  presumed  to  have  had  the  legal  origin  of  a  valid 

(r)   Colchester  v.  Broolce,  7  Q.  B.  O'Dot,  lOH.  L.  C.  593;  a«fe,  p.  175. 

339  ;  Mrthiimierland  v.  Soughton,  (y)  Hale,  De  J.  Maris,  supra  ;  see 

L.  E.  6  Ex.  127  ;   39  L.  J.  Ex.  66.  EmbUton  v.  Brown,  3  E.  &  B.  234  ; 

(«)  Mayor  of  Saltash  t.  Goodman,  30  L.  J.  M.  1. 

supra.  (w)  Saliash  v.   Goodman,  L.  E.  7 

(i)  L.  Blackburn,  Neill  t.  Devon-  C.    U.    106  ;    60  L.  J.  C.  P.  508  ; 

shire,  L.  E.  8  Ap.  Ca.  180.  Goodman  v.  Saltash,  L.   E.  7  Ap. 

{ii)  Hale,  i)e/.ifam,c.v,Hargr.  Ca.  633;  52  L.  J.  Q.  B.  193;  Re 

Tracts,  17  ;   Case  of  Banne  Fishery,  Free  Fishers  of  Faversham,  57  L.  J. 

Sir  J.  Davies,  55;   Malcolmson  ^.  C.  187.     See^osi;,  p.  565. 
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grant  from  the  Crown,  upon  the  principle  of  presuming 
everything  to  be  rightfully  done  in  favour  of  an  established 
usage  («).  Accordingly  the  grant  may  be  presumed  to 
have  been  made  subject  to  exceptive  rights  or  conditions 
in  favour  of  the  public  or  of  certain  classes  of  the  public, 
in  accordance  with  the  evidence  of  prescriptive  enjoy- 
ment («/) ;  but  such  presumption  cannot  be  made  to  displace 
a  title  to  an  absolute  several  fishery  founded  upon 
documents  and  possession,  and  in  such  case  exceptive  enjoy- 
ments wiU  be  presumed  to  have  been  either  with  licence 
or  by  sufferance  (s) .  A  several  fishery  may  also  be  claimed 
as  prescriptively  apprntenant  to  a  manor  (a).  But  the 
general  presumption  is  against  a  several  fishery  and  in 
favour  of  the  public ;  therefore  if  the  claimant  prosecutes 
for  unlawful  fishing  and  his  claim  is  disputed  a  question 
of  title  arises  sufiicient  to  oust  the  summary  jurisdiction 
of  justices  {b). 
Non-tidal  The  public  in  general  have  no  right  of  fishing  in  non- 

tidal  waters  and  rivers ;  for  such  waters,  with  the  fisheries 
therein,  are  presumptively  private  property;  nor  can  any 
public  right  of  fishing  in  non-tidal  waters  be  acquired  by 
custom,  such  right  being  a  profit  a  2]}-endre  in  alieno  solo 
which  cannot  be  founded  on  custom  (c).  Nor  has  the 
Crown  any  prerogative  right  of  fishing  in  a  non-tidal 
river,  the  property  of  a  subject,  nor  of  granting  a  franchise 
of  fishery  in  such  river  to  a  subject  ((f). — A  public  right  of 
navigation  in  a  navigable  non-tidal  river  is  limited  to  the 
purposes  of  navigation  and  does  not  carry  with  it  any 
right  of  fishing  (e) . 

(x)  Hale,  De  J.  Maris,    Hargr.  (e)  Lloyd  v.  Jones,   6  C.  B.   81 ; 

Tracts,  18,  19;    Carter  v.  Mureot,  i  £  land  v.  lipsconibe,  24  L.  J.  Q.  E. 

Burr.  2162;   Mannall  v.  Fisher,   5-  155,  n.  ;  Hudson^.  Macrae,  4  B.  & 

C.  B.   N.   S.   856  ;    Malcolmson  v.  S.  585  ;  33  L.  J.  M.  65  ;  Margreaves 

O'Dea,'  10  H.  L.  C.  573.  v.  Diddams,  L.  R.   10  Q.  B.  682 ; 

(y)  Goodman  v.  Saltash,  L.  E.  7  44  L.  J.  M.  178  ;  ante,  p.  162  ;  see 

Ap.  Ca.  640  ;  52  L.  J.  Q.  B.  193.  post,  p.  562. 

iz)  Weill  V.  Dv/ce  of  Devonshire,  (d)  Deronshirev.  Paiiinson,  L.'R. 

L.  E,.  8  Ap.  Ca.  135.  20  Q.  B.  D.  263;  57  L.  J.  Q.  B. 

{a)  Sogers  y.  Allen,  1  Camp.  309.  189. 

(6)   The   Queen  v.  Stimpson,   4  B.  (e)  Eeece  v.  Miller,  L.  E.  8  Q.  B. 

&  S.  301 ;  32  L.  J.  M.  208.  D.  626 ;  51  L.  J.  M.  64 ;  Fearce  v. 
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The  Crown  also  in  early  times  exercised  a  prerogative  Fishing 
right  of  erecting  weirs  or  dams  for  fishing  in  arms  of  the 
sea  and  tidal  rivers,  which  are  Crown  property,  to  the  ex- 
elusion  of  puhlic  rights  of  fishing  and  of  navigation  ;  and 
of  granting  such  weirs,  which  are  part  of  the  soil  itself, 
in  private  ownership  to  individuals  or  corporate  bodies. 
But  by  the  Charter  of  25  Ed.  I.  c.  23,  confirming  the  Public  navi- 
Magna  Charta  of  John,  it  was  enacted  that  "All  weirs  g^ble  rivers, 
from  henceforth  shall  be  utterly  put  down  by  Thames  and 
Medway,  and  through  all-  England,  except  by  the  sea 
coast."  This  statute  being  general  in  its  terms  would 
prima  facie  apply  to  all  rivers  public  or  private,  but  the 
generality  of  the  statute  was  held  to  be  restrained  by  later 
statutes  to  public  navigable  rivers  only  (/) .  And  by  the 
statute  25  Ed.  III.  st.  4,  e.  4,  reciting  that  the  common  pas- 
sage of  ships  and  boats  in  the  great  rivers  of  England  is 
often  disturbed  by  the  levying  of  weirs  to  the  damage  of 
the  people,  provided  that  "all  such  weirs  which  were  levied 
and  set  up  in  the  time  of  Edward  I.  and  after,  till  now, 
in  such  rivers,  whereby  the  said  ships  and  boats  shall  be 
disturbed,  shall  be  put  out  and  utterly  pulled  down  without 
being  renewed."  This  and  subsequent  statutes  in  similar 
terms,  1  Hen.  IV.  c.  12,  4  Hen.  lY.  o.  11,  12  Ed.  IV.  c.  7, 
have  been  recently  repealed  by  the  Statute  Law  Revision 
Act,  1863,  but  with  express  saving  of  past  operations  and 
existing  rights.  This  statute,  in  expressly  restricting  the 
operation  to  weirs  set  up  in  the  time  of  Edward  I.  and  after, 
was  construed  as  impliedly  legalising  all  weirs  set  up  before 
that  time,  notwithstanding  that  they  obstructed  the  chan^ 
nels  of  public  navigable  rivers,  whatever  doubt  there  might 
be  as  to  the  original  authority  of   the  Crown  to  grant 


Scotcher,  L.  E.   9   Q.   B.  D.  162 ;  Burr.     2164,     tliat    in    navigable 

Sarc/reaves  v.  Siddams,    L.  E.    10  rivers  the  iishery  is  public,  applies 

Q.  B.  582  ;  44  L.  J.  M.  178  ;  Leeon-  to  tidal  rivers  only. 
Jield  V.  Lonsdale,  L.  E.  6  0.  P.  665.  (/)  Callis  on  Sewers,  p.  259,  cited 

The  dictum  in  the  oases  of  Warren  in  Molle  v.  Whyte,  L.  E.  3  Q.  B.  300  ; 

V.  Matthews,  6  Mod.   73  ;    1   Salk.  Leeonjield  v.  Lonsdale,  L.  E.  5  0.  P. 

357,    and  in   Carter  v.   Mureot,  4  657 ;  39  L.  J.  C.  P.  305. 
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them  (g).  Accordingly  it  is  stated  as  law  that  "  a  subject 
may  have  weirs,  fishing  places,  &c.,  which  are  the  very  soil 
itself,  by  usage,  either  in  gross  or  as  parcel  of  or  appurte- 
nant to  manors ;  and  this  not  only  in  navigable  rivers  and 
arms  of  the  sea,  but  in  creeks,  ports  and  havens,  and  in 
certain  known  limits  in  the  open  sea  contiguous  to  the 
shore  "  (h).  So  it  was  held  that  a  fishing  weir  in  a  public 
navigable  river,  presumptively  granted  by  the  Crown  before 
the  reign  of  Edward  I.,  was  legal,  though  the  weir  occupied 
part  of  the  navigable  channel  ;•  and  that  it  did  not  become 
illegal  by  the  river  changing  its  coiu'se  so  that  the  whole 
navigable  channel  was  obstructed  (i) . 
Weirs  in  In  private  rivers,  that  is  to  say,  inland  non-tidal  rivers, 

whether  navigable  or  not,  the  right  to  erect  weirs  and 
dams,  whether  for  fishing  or  for  other  purposes,  with  the 
effect  of  penning  back  or  diverting  the  water,  may  be 
acqiiu'ed  against  other  riparian  proprietors  by  grant  or  by 
prescription  or  other  title  applicable  to  such  rights ;  but  no 
such  right  can  be  acquired  against  a  public  right  of  navi- 
gation (i).  By  the  Salmon  Fishery  Act,  1861,  24  &  25 
Vict.  c.  109,  s.  12,  for  the  protection  of  the  Salmon  Kshery, 
the  use  of  fishing  weirs  for  catching  salmon  was  prohibited 
generally  "  except  such  fishing  weirs  as  are  lawfully  in  use 
at  the  time  of  passing  of  the  Act  by  virtue  of  a  grant  or 
charter  or  immemorial  usage ; "  and  the  use  of  the  excepted 
weirs  is  restricted  by  special  regulations  (/«). 

Koyal  fish.  ]By  the  statute  Prerogativa  Regis,  17  Ed.  II.  c.  11,  which 

is  declaratory  of  the  common  law,  "  the  king  shall  have 
whales  and  sturgeons  taken  in  the  sea  or  elsewhere  within 
the  realm,  except  in  certain  places  privileged  by  the  king." 
"  Royal  fish  are  so  called  because  of  common  right  such 

{g)    Chester    Mill    Case,     10    Co.  3U. 
137  b  ;    Williams  v.  Wilcox,  8  A.  &  (/)  Sollev.  Whyte,  L.  R.  3  Q.  B. 

E.  314.  286  ;  37  L.  J.  Q.  B.  105  ;  Leconjkld 

(h)  Hale,   Be  J.  Marls,  Hargr.  v.  Lonsdale,  L.  R.  5  C.  P.  657  ;   39 

Tracts,  18.  L.  J.  C.  P.  305  ;  ante,  p.  151. 

(i)   JFilliams  v.  Wilcox,  8  A.  &  E.  (/c)  Leconfield  v.  Lonsdale,  supra. 
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fish,  if  taken  within  the  seas  parcel  of  the  dominion  and 
Crown  of  England  or  in  any  creeks  or  arms  thereof,  belong 
to  the  Crown;  but  if  taken  in  the  wide  sea  or  out  of  the 
precinct  of  the  seas  belonging  to  the  Crown,  they  belong 
to  the  taker.     The  kinds  of  these  royal  fish  seem  to  be  but 
three,  viz.,  sturgeon,  porpoise,  and  whale."     "  A  subject 
may  have  this  franchise  or  royal  perquisite,  by  grant  and 
by  prescription,  within  the  shore  between  the  high  water 
and  low  water  mark,  or  in  a  certain  distinct  district  of  the 
sea,  or  in  a  port  or  creek  or  arm  of  the  sea ;  and  this  may 
be  had  in   gross,  or  as  appurtenant  to'  a  manor"  (/). — 
Salmon  are  not  distinguished  from  other  fish  as  regards  Salmon, 
the  property  or   right  of  taking;    except  that  numerous 
Acts  of  Parliament  have  been  passed  from  time  to  time 
for  the  special  preservation  of  salmon,  and  for  the  regula- 
tion of  the  fishery.     By  the  law  of  Scotland  the  right  of 
salmon  fishing   in  all   rivers  and   in  the  sea   round   the 
coasts  belongs  to  the  Crown  jure  coronce ;  except  so  far  as 
it  has  been  granted  by  the  Crown  to  subjects.     And  it  lies 
upon  those  who  maintain  the  right  as  against  the  Crovm.  to 
show  their  title  by  an  express  or  constructive  grant  of  the 
salmon  fishery  (in). — The  publLo  right  of  fishing  in  the  sea  Oysters  ai 
and  tidal  waters  includes  the  taking  of  oysters  and  shell  ^  ^     ^  ' 
fish,  subject  to  the  statutes  passed  for  the  regulation  of  the 
fishery  («).     It  also  includes  the  taking  of  fish  found  upon 
the  sea  shore  between  high  and  low  water  upon  the  ebbing 
of  the  tide ;  at  least,  where  they  can  be  taken  without 
trespassing.      But  it  seems  there   is  no  similar  right  to 
take   fish   shells,   which   in   some   places   are   a   valuable 
commodity  (o) . 

(l)  The  Statutes,  Revised  Ed.  p.  [m)  GammelVs  Case,  3  Macq.  419  ; 

132  ;  Hale,   Be  J.   Maris,  Hargr.  McDonall  v.  Lord  Advocate,  L.  K. 

Tracts,  43; -tfiZi^maj/T.Pu^e^,  Times,  2  So.   Ap.  432;  Lord  Advocate  v. 

10  Nov.  1883,  in-whicli  caseavrhale  Lovat,  L.  R.  5  Ap.  Ca.  273. 

caught  in  the  river  Crouch,  within  («)  Mayor  of  Maldon  v.  Woolvet, 

the  manor  of  Burnham,  was  sue-  12  A.  &  E.  13. 

cessfully  claimed  by   the   lord  of  (o)  Bagott  v.  Orr,  2  B.  &  P.  472. 
the  manor. 


(     184    ) 


PART  II. 

USES  AND  PEOPITS  IN  LAND  OP  ANOTHEE. 

Ohaptek  I.  Basements. 

II.  Profits  a  prendre. 

III.  Eents. 

IV.  Public  uses  of  land 


(    185     ) 


INTEODUCTION. 

It  has  been  already  noticed  in  the  Introduction  to  the  Eights  in  land 
former  Part  of  this  work  that  some  uses  and  profits  of  °*  another. 
land  may  be  appropriated  separately  from  the  general 
ownership.  They  may  be  held  by  one  person,  while  the 
land  which  supplies  them,  for  all  other  uses  and  profits, 
belongs  concurrently  to  another  persoiC;  whose  general 
rights  of  ownership  are  necessarily  to  a  corresponding 
extent  diminished  or  restricted.  Rights  of  this  kind 
are  here  designated  as  rights  of  use  and  profit  in  the  land 
of  another,  adopting  the  phrase  jura  in  re  aliena  of  the 
Roman  law ;  which  also  designated  them  by  the  term 
servitutes,  in  reference  to  the  land  subjected  to  them. 

These  are  incorporeal  rights,  because  the  owner  has  not  Incorporeal 
possession  of  the  land  which  is  the  corporeal  subject  of  "^  ^" 
property,  but  only  the  use  of  it  for  certain  purposes,  or 
some  profit  derived  from  it,  whilst  it  remains  in  the  posses- 
sion of  another.  Being  incorporeal  they  are  incapable, 
technically  speaking,  of  entry,  seisin,  disseisin  or  Kvery; 
they  do  not  lie  in  tenure,  and  therefore  do  not  admit  of 
reservation  of  rent  or  service,  or  of  distress  (a).  Also, 
being  incapable  of  livery,  they  are  said  at  common  law  to 
lie  in  grant,  that  is  to  say,  they  pass  by  deed  only,  whether 
for  an  estate  in  fee  or  for  life  or  for  years ;  except  that 
when  appendant  or  appurtenant  to  land  they  pass  by  any 
conveyance  that  is  sufficient  to  pass  the  land  to  which  they 
are  appended  ib).  The  chief  importance  of  this  distraction 
has  been  taken  away  by  the  statute  8  &  9  Yict.  c.  106, 
reqiiiring  a  feoffment  with  livery  to  be  evidenced  by  deed; 

(«)  Co.  Lit.  9  a,  b;  U2  a  ;  181  ».      (S)  Co.  Lit.  49  « ;  121  ^ ;  172  a. 
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Easements. 


Profits  a 
prendre. 


Kents. 


Conditions  of 
legality. 


and  enacting  that  "  all  corporeal  tenements  and  heredita- 
ments shall  be  deemed  to  lie  in  grant  as  well  as  in 
livery." 

liightsof  thiskindare  distinguished  as  being  Easements  or 
rights  of  mere  use,  and  Profits  to  be  taken  or  rendered  out 
of  the  land.  The  former  consist  in  the  O'wner  of  certain 
land  being  entitled  to  have  some  specific  use  of  the  land  of 
another  for  the  more  convenient  use  of  his  own  land,  but 
without  taking  any  material  profit  out  of  it ;  as  a  right  of 
way,  or  a  right  of  access  of  light,  or  a  right  to  use  a  water- 
course. Accordingly  an  easement  is  defined  to  be  "a 
pri's'ilege  that  one  neighbour  hath  of  another  without 
profit;  as  a  way  or  a  drain  through  his  land,  or  such 
like"  (c). — The  latter  or  profitable  kind  of  rights  include 
rights  of  taking  some  material  profit  from  land  of 
another,  as  the  right  of  pasturing  cattle,  of  taking  wood  or 
turf  or  fuel,  or  of  taking  minerals  or  part  of  the  soil; 
and  rights  of  receiving  a  profit  out  of  land  to  be  rendered 
by  the  tenant  in  money  or  kind,  as  rent.  The  profits  to 
be  taken  by  the  person  himself  are  said,  in  the  language 
of  the  common  law,  to  lie  in  prender,  and  are  called  profits 
a  prendre ;  and  profits  to  be  received  at  the  hand  of  the 
tenant  are  said  to  lie  in  render  (d) . 

It  is  a  necessary  condition  of  a  claim  or  right  over  land 
of  another  that  it  be  strictly  defined  and  limited.  Uncer- 
tainty of  description  or  extent  renders  the  claim  void.  On 
the  other  hand,  general  ownership  of  land,  as  regards  the 
uses  and  profits,  is  iadefinite  and  unlimited,  including 
every  mode  in  which  the  land  can  be  lawfully  used  or 
employed.  Accordingly  it  is  said,  "  Serviius  or  easement 
gives  a  power  of  applying  the  subject  to  exactly  deter- 
mined purposes.  Property  or  dominion  gives  the  power  of 
applying  it  to  all  purposes  "  (e). — It  is  a  further  condition 
that  the  claim  be  of  a  kind  recognised  by  law.  "  There 
are  certain  known  incidents  to  property  and  its  enjoy- 


(<;)  Termes  de  la  ley.      {d)  Co.  Lit.  lil  b.      (e)  Austin,  Jur.,  v.  III.  p.  3. 
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ment ;  certain  burthens  wherewith  it  may  be  affected,  or 
rights  which  may  be  created  and  enjoyed  over  it  by  parties 
other  than  the  owner ;  all  which  incidents  are  recognised 
by  the  law.  In  respect  of  enjoyment,  one  may  have  the 
possession  and  the  fee  simple,  and  another  may  have  a 
rent  issuing  out  of  it,  or  the  tithes  of  its  produce,  or  an 
easement,  as  a  right  of  way  upon  it,  or  of  common  over  it. 
And  such  last  incorporeal  hereditaments  may  be  annexed 
to  an  estate  which  is  wholly  unconnected  with  the  estate 
affected  by  the  easement.  -All  these  kinds  of  property, 
however,  are  well  known  to  the  law  and  familiarly  dealt 
ynth.  by  its  principles.  But  incidents  of  a  novel  kind 
cannot  be  devised  and  attached  to  property  at  the  caprice 
of  the  owner.  There  can  be  no  harm  in  allowing  the 
fullest  latitude  to  men  in  binding  themseh'es  and  their 
representatives,  that  is,  their  assets  real  and  personal,  to 
answer  in  damages  for  breach  of  their  obligations.  But 
great  detriment  would  arise  and  much  confusion  of  rights, 
if  parties  were  allowed  to  invent  new  modes  of  holding  and 
enjoying  real  property,  and  to  impress  upon  their  lands 
and  tenements  a  peculiar  character,  which  should  follow 
them  into  all  hands,  however  remote  "  (/). 

Covenants  or  personal  obligations  affecting  the  use  and  Covenauts 
enjoyment  of  land,  referred  to  above,  may  become  to  a 
certain  extent  annexed  to  the  land,  or,  as  it  is  called,  run 
with  the  land  by  reason  of  the  nature  of  the  covenant. 
They  may  also  become  obligatory  upon  purchasers  or 
assignees  of  the  land  by  reason  of  their  taking  it  with 
notice  of  the  covenants.  These  covenants  have  then  some 
analogy  in  effect  with  easements  or  rights  over  the  land  of 
another  by  subjecting  the  use  of  the  land  to  the  terms  of 
the  covenant ;  which,  however,  being  mere  matter  of  agree- 
ment are  capable  of  wider  and  more  varied  scope  than  the 

(/)  Brougham,  Jj.  C,  Xeppellr.  121;   32  L.  J.  Ex.  217;  MeUish, 

Scciley  2  M.  &  K.  535;  adopted  in  L.  J.,  Aspden  v.  Seddon,  L.  R.  1 

Ackroyd  v.  Smith,   10  0.  B.   188  ;  Ex.  D.  509 ;  46  L.  J.  Ex.  353. 
and  in  Sill  v.  Tiqjpei;  2  H.  &  C. 
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easements  recognised  by  law.  On  the  other  hand  they  are 
only  binding  upon  the  actual  parties  to  the  covenant  and 
those  who  become  implicated  as  parties,  and  they  are 
attended  with  different  forms  of  remedy ;  being  regulated 
by  the  law  of  contract  to  which  branch  of  law  they  properly 
belong. 
PubKo  ease-  There  remains  to  be  noticed  a  class  of  rights  which 
meuts.  resemble  easements  in  being  used  or  exercised  over  land 

held  in  private  property,  but  which  differ  from  easements 
in  not  being  vested  exclusively  m  any  individual  person. 
These  are  vested  in  the  public  generally,  that  is,  in  every 
individual  member  of  the  public,  as  such,  or  at  least  in  some 
locally  defined  portion  of  the  public  and  its  individual 
members.  Of  this  kind  are  highways  and  public  rights  of 
way  of  all  kinds ;  also  various  uses  of  land  foiinded  upon 
local  customs.  Such  rights  are  held  by  the  public,  not  as 
appurtenant  or  annexed  to  land,  but  independently  of  any 
land  or,  as  it  is  termed,  in  gross.  They  may  be  described 
as  Public  and  Local  Uses  of  the  nature  of  Easements. — 
The  public  cannot,  nor  can  any  portion  of  the  public, 
merely  as  such,  claim  to  take  Profits  from  land  in  private 
ownership,  by  any  form  of  grant,  prescription,  or  custom. 

In  accordance  with  the  above  explanation  this  Part  of 
the  work  is  arranged  in  the  following  Chapters. 
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CHAPTEE  I. 

EASEMENTS. 

Section      I.  Easements  in  general. 
II.  Specific  easements. 

III.  Creation  of  easements. 

IV.  Extinction  of  easements. 
V.  Remedies  for  easements. 

Section  I.  E.\semeists  in  general. 

Easements   appurtenant  to  land — dominant  and  servient  tenement — ■ 

easement  in  gross. 
Conditions  of  appurtenancy. 
Positive  and  negative  easements. 
Licence  to  use  land — revocation  of  licence — notice  of  revocation — licence 

not  assignable. 
Licence    coupled  with    grant — parol   grant — grants  irrevocable — and 

assignable. 
Easements  admissible  in  law — specific  easements — particular  easements 

— claims  not  admitted  as  easements — covenants  concerning  use  of 

land. 

Easements  are  rights  appurtenant  or  annexed  to  the  Easements 
ownership  of  certain  land,  of  using  the  land  of  another  to  land!"^"^ 
person  as  auxiliary  to  it,  that  is,  for  the  more  convenient 
use  and  occupation  of  it,  in  addition  to  the  ordinary 
incidents  of  ownership ;  so  that  a  conyeyance  of  the  land 
carries  with  it  the  appurtenant  easements,  together  with 
the  ordinary  possessory  uses,  without  any  separate  con- 
veyance or  mention  of  the  easements  (a). 

The  land  to  which  an  easement  is  appurtenant  is  called.  Dominant 
in  the  language  of  the  civil  law,  the  dominant  tenement,  tmement!'^ 

(«)  Co.  Litt.  121*. 
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relatively  to  the  land  OYer  whioli  the  easement  is  exer- 
cised ;  the  latter  is  called  the  servient  tenement,  and  is 
said  to  be  subject  to  a  servitude.  A  dominant  and  a 
servient  tenement  in  different  owners  is  an  essential  con- 
dition of  an  easement.  If  the  tenements  become  united 
in  one  owner,  all  rights  of  use  and  enjoyment  for  whatever 
purposes  become  the  ordinary  incidents  of  ownership  ;  and 
an  easement  that  had  previously  been  appurtenant  to  one 
of  them  over  the  other,  instead  of  continuing  as  a  separate 
right,  becomes  merged  in  the  full  ownership.  A  person 
cannot  have  an  easement  or  servitude  over  his  own  land ; 
or  as  expressed  in  the  language  of  the  civil  law,  nuUi  res 
Easement  in  sua  servit  (h). — An  easement,  properly  so  called,  can  be 
S'"^^^-  claimed  only  as  appurtenant  to  land ;  it  cannot  be  claimed 

in  gross,  that  is,  as  a  separate  right  iadependent  of  a 
dominant  tenement.  "  There  can  be  no  such  thing, 
according  to  our  law,  as  an  easement  in  gross  ;  an  ease- 
ment must  be  connected  with  a  dominant  tenement"  (c). 
A  grant  in  terms  of  an  easement  in  gross  would  confer  a 
personal  licence  only,  which  would  be  subject  to  all  the 
incidents  and  conditions  of  a  licence  {d).  In  this  respect 
easements  differ  from  profits  a  prendre,  or  rights  of  taking 
profits  from  land ;  for  the  latter  may  be  claimed  in  gross  ; 
but  the  right  to  take  profits  may  carry  with  it  a  right  of 
way  or  other  easement  as  an  accessory  to  the  enjoyment, 
although  such  easement  could  not  be  claimed  separately  in 
gross  (e) . 
Conditions  of  AxL  easement  can  be  made  appurtenant  to  land  in  law 
appur  enanoy.  ^^^  j^j;^  ^^^  ^^  ^^^  ^^^  -^  serves  for  the  accommodation  of  the 

occupier  in  the  use  of  the  land.  "  The  incident  sought  to 
be  annexed,  so  that  the  assignee  of  the  land  may  take 
advantage  of  it,  must  be  beneficial  to  the  land  in  respect 
of  the  ownership ;  and  perhaps  a  fm-ther  limit  maybe  put, 
that  it  must  be  an  incident  of  a  known  and  usual  kind. 

(S)  Digest,  L.  26,  de  sen.  pr<sd. ;       Midland  Ey.,  L.  E.  3  Ch.  311. 
aaspost,  pp.  297,  310.  (d)  Tost,  p.  194. 

(c)  Cairns,    L.    C,   Eangeley   \.  (e)  Seepost,  pp.  327,  348. 
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Beyond  these  limits  these  incidents  cannot  be  made 
appurtenant  to  land  and  th-e  occupier  cannot  prescribe 
for  them ;  but  be  must  claim  them  by  an  ordinary  con- 
veyance "(/).  For  instance  an  easement  of  way  over 
land  of  another  for  all  purposes  -whatsoever  cannot  be 
claimed  as  appurtenant ;  the  claim  must  be  restricted  to 
such  purposes  only  as  may  be  for  the  use  and  convenience 
of  the  dominant  tenement.  "  It  would  be  a  novel  incident 
annexed  to  land,  that  the  owner  and  occupier  should,  for 
purpioses  wholly  unconnected  with  that  land,  and  merely 
because  he  is  owner  and  occupier,  have  a  right  of  road 
over  other  land;  and  a  grant  of  such  a  privilege  or 
easement  can  no  more  be  annexed,  so  as  to  pass  with 
the  land,  than  a  covenant  for  any  collateral  matter"  {g). 
Eut  a  grant  of  a  way  expressed  to  be  "  for  all  purposes  " 
must  be  construed  presumptively  to  mean  all  purposes 
connected  with  the  land  of  the  grantee,  so  that  it  may 
be  taken  as  legally  appurtenant.  "  There  is  no  autho- 
rity for  holding  that  the  generahty  of  this  expression 
'  for  all  purposes '  makes  a  right  of  way  not  appur- 
tenant, where  it  is  expressed  to  be  to  or  from  a  particular 
piece  of  land  "(A). — It  is  sufficient  if  the  easement  is 
beneficial  for  the  particular  business  carried  on  upon  the 
dominant  tenement ;  as  the  right  of  erecting  the  sign  of  a 
public  house  on  the  adjacent  land  or  buildings  («') ;  the 
right  of  keeping  a  hatch  upon  a  stream  for  the  use  of  a 
miU  (y ) ;  the  right  of  keeping  a  mooring  pile  fixed  in  a 
river  for  the  use  of  a  wharf  (/,■). — The  appurtenancy  may 
be  to  the  tenement  in  its  entirety  only,  or  to  every  part  of 
the  tenement,  according  to  the  nature  of  the  subservience 

(/)  Willes,  J.,  Bailey  v.  Stevens,  p.  207. 
12  0.  B.  N.  S.  91 ;   31  L.  J.  0.  P.  (»)  Moody  v.  Steggles,  L.  K.    12 

226  ;  Jesael,  M.  B.,  Baylis  v.  Tys-  G.  D.  261 ;  48  L:  J.  C.  639  ;  Uoare 

sen- Amhurst,  L.  K.  6  C.  D.  507;  v.  Metro}}.  Board,  L.  E.  9  Q.  B. 

ante,  p.  187.  296  ;  43  L.  J.  M.  65. 

{g)  Ackroyd  v.  Smith,   10  C.  B.  (/)  TFoDdv.  Sewett,  8  Q.  B.  913. 

164.  W  i««casfer  V. -Bt'«,  6  C.  B.  N.  S. 

{h)  MeUish,    L.    J.,    Thorpe   v.  717. 
Brwmfitt,  L.  K.  8  Ch.  658,  post, 
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of  the  right.  Thus  a  right  of  way  to  a  house  and  yard 
was  held  to  he  appurtenant  to  the  entire  tenement  for  its 
use  as  a  house  only ;  so  that  a  severance  of  the  yard  from 
the  house  did  not  carry  with  it  a  right  to  use  the  way  as 
appurtenant  to  the  yard  (/) .  But  a  right  of  way  to  land, 
merely  as  land,  is  generally  taken  as  subservient  to  every 
part  of  the  land  for  legitimate  purposes;  so  that  upon 
severance  of  the  land  each  separate  tenement  carries  with  it 
a  right  to  the  way  for  its  own  use,  as  an  appurtenance  {m). 
A  right  of  way  awarded  under  an  Inclosure  Act  to  the 
allottees  and  the  owners  for  the  time  being  of  the  allot- 
ments, upon  the  allotments  being  partitioned  into  several 
tenements,  was  held  to  become  appurtenant  to  each  tene- 
ment («) .  So  a  right  of  way  appurtenant  to  a  common 
for  the  use  of  the  commoners,  after  an  inclosure  and  allot- 
ment in  severalty,  was  held  to  be  appurtenant  to  each 
allotment  (o) . 
Positive  and  Easements  are  distinguished,  according  to  the  civil  law, 
as  being  positive  and  negative  easements ;  a  distinction 
which  depends  upon  the  subjects  of  the  easements. 
Positive  or  affirmative  easements  are  those  which  consist 
in  some  act  to  be  done  by  the  owner  of  the  dominant 
tenement  upon  the  servient  tenement.  Negative  ease- 
ments require  no  act  on  the  part  of  the  dominant  owner ; 
they  consist  only  in  some  forbearance  or  restriction  of  use 
of  the  servient  tenement.  But  all  easements  have  a 
negative  effect  in  preventing  the  owner  of  the  servient 
property  from  using  it  in  any  manner  inconsistent  with 
the  easement.  "  The  affirmative  easement  differs  from 
the  negative  easement  in  this,  that  the  latter  can  under  no 
circumstances  be  interrupted  except  by  acts  done  upon  the 
servient  tenement ;  but  the  former  constituting,  as  it  does, 
a  direct  interference  with  the  enjoyment  by  the  servient 

{!)  Bower  v.  Sill,  2  Biag.  N.  0.  L.  E.   33  C.  D.  420  ;  55  L.  J.  C. 

339.  817. 

(m)  Jessel,  M.  E.,  NeKcomm  v.  («)  NewcomenY.  Coulson,  supra. 

Couhon,  L.   E.   5  C.  D.   141;    46  (o)  Codling -y.  Johnson,  ^  B.  &  G. 

L.  J.  0.  461  ;  Dynevor  v.  Tvnnant,  933. 
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owner  of  liis  tenement,  may  be  the  subject  of  legal 
proceedings  as  well  as  of  physical  interruption.  The 
passage  of  light  and  air  to  your  neighbour's  windows  may 
be  physically  interrupted  by  you,  but  gives  you  no  legal 
grounds  of  complaint  against  him.  The  passage  of,  water 
from  his  land  on  to  yours  may  be  physically  interrupted, 
or  may  be  treated  as  a  trespass  and  made  the  ground  of 
action  for  damages,  or  for  an  injunction,  or  both"  (o).  A 
use  of  the  servient  tenement  which  is  neither  actionable 
nor  capable  of  physical  interruption  cannot  found  a 
prescriptive  claim  to  an  easement  (j;).  But  if  it  be 
capable  of  physical  interruption,  though  not  actionable,  it 
is  immaterial  that  the  interruption  of  it  may  not  be 
conveniently  practicable  ;  and  no  exception  to  the  general 
law  of  prescriptive  easements  is  admitted  merely  upon  the 
grotmd  that  the  easement  claimed  is  negative  rather  than 
positive,  or  that  the  inchoate  enjoyment  of  it  before  it  has 
matured  into  a  right  is  not  an  actionable  wrong  (q). — 
Examples  of  negative  easements  are  :  the  free  passage  of 
light  from  the  servient  tenement ;  and  rights  to  the  free 
and  uninterrupted  flow  of  water  through  and  from  the 
servient  to  the  dominant  tenement. — Positive  easements 
are  :  a  right  of  way  over  the  servient  tenement ;  and  rights 
of  discharging  water,  or  drainage,  or  noxious  vapours  over 
the  servient  tenement.  The  transmission  and  diffusion  of 
noise  or  noxious  vapours  over  the  servient  tenement  is  a 
positive  easement  which  cannot  be  effectually  opposed  by 
physical  obstruction ;  the  only  mode  of  resisting  it  is  by 
action,  when  it  amounts  to  an  actionable  nuisance  (r). 
The  right  to  support  for  buildings  from  adjacent  land  or 
buildings  is  a  positive  easement,  because  it  involves  a 
positive  and  continuous  pressure  upon  the  adjacent  soil  or 


(o)  Sturges  v.  Bndgman,  L.   E.  L.  J.  Q.  B.  689. 

11  C.  D.  864  ;  48  L.  J.  C.  790.  (r)  Sturges  v.  Bridgman,  L.    R. 

{p)  Sturges  v.  Bridgman,  supra.  11    0.  D.  852  ;    48  L.  J.  0.  785, 

(y)  Selbome,    L.    C,    JDalton  v.  post,  p.  221. 
Angus,  L.  R.  6  Ap.  Ca.  796  ;  50 
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building,  and  the  constant  use  of  the  soil  or  building  to 
resist  the  pressure  (s). 

Licence  to  use-      The  Owner  of  land  may  grant  to  another  the  use  of  his 
land.  i^^^  Iqj.  yarious  purposes  that  are  not  appurtenant  or  ser- 

vient to  land  of  the  grantee  ;  and  the  grant,  unless  it  con- 
veys some  legally  recognised  estate,  operates  only  as  a 
licence,  justifying  acts  done  under  it  that  v?ould  otherwise 
be  wrongful,  but  creating  no  easement  in  the  proper  mean- 
ing of  the  term.  "  A  licence  properly  passeth  no  interest, 
nor  alters  or  transfers  property  in  anything,  but  only 
makes  an  action  lawful,  which  without  it  had  been  un- 
lawful ;  as  a  licence  to  hunt  in  a  man's  park,  to  come  into 
his  house,  are  only  actions  which,  without  licence,  had  been 
unlawful "  {t).  And  a  licence  to  place  or  keep  goods  upon 
land  of  the  licensor,  as  a  stack  of  hay  or  coals,  is  of  the 
same  kind  («) .  A  ticket  of  admission  to  a  theatre,  or  a  ticket 
of  admission  to  a  stand  upon  a  racecourse  operates  as  a  mere 
licence  justifyiag  the  act  licensed,  but  giving  no  further 
interest  {v) .  A  grant  by  the  proprietors  of  a  canal  of  the 
exclusive  right  to  use  boats  on  the  canal  and  to  let  them 
for  hire  for  purposes  of  pleasure  only,  was  held  to  give  a 
mere  licence  to  that  effect,  and  to  vest  in  the  grantee  no 
such  interest  in  the  canal  as  would  entitle  him  to  maintain 
an  action  in  his  own  name  against  a  third  party  ;  he  could 
only  sue  in  the  name  of  the  grantor,  and  with  his  per- 
mission («').  So,  a  mill-owner  who  had  a  licence  from  the 
proprietors  of  a  canal  to  take  water  for  the  use  of  his  miU, 
was  held  to  have  no  remedy  against  a  third  party  for  pol- 
luting the  water ;  inasmuch  as  such  pollution  might  be 
allowed  by  the  canal  proprietors,  who  alone  could  complaia 
of  it  (»).     A  deed  of  grant  by  the  conservators  of  a  river 

(s)  Dalian  v.  Angus,  L.  E.  6  Ap.  (u)  Tayler  v.    TTafers,  7  Taunt. 

Ca.  740  ;  50  L.  J.  Q.  B.  689.  374;    Wood  t.  Leadbitier,  13  M.  & 

(d)  Vaughan,    0.   J.    Thomas  v.  W.  838. 

Sorrell,  Vaughan,    351,  adopted  in  (w)  Hill  v.  Tupper,   2  H.  &  C. 

Wood  V.  Leacihitter,  13  M.  &  W.  844.  121  ;  32  L.  J.  Ex.  217. 

(m)    Wood  T.  Lake,  Sayer,  3;   13  (.r)    Whaloj   v.    Laing,    Laing   v. 

M.  &  "W.  848  (a) ;    Webb  v.  Fater-  WhaUy,  6  H.  &  N.  675  ;  27  L.  J. 

noster,  Poph.  151.  Ex.  422. 
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of  permission  to  construct  a  jetty  upon  the  foreshore  and 
bed  of  the  river,  which  were  vested  in  the  conservators, 
was  held  to  confer  a  licence  only,  and  therefore  not  to 
require  a  stamp  as  a  conveyance  or  instrument  whereby 
any  property  is  transferred  or  vested  («/).  But  actual  occu- 
pation under  siich  licence  may  be  rateable  property  (2). 

A  licence  to  use  land  for  any  purpose  may  be  given  Eevooation  of 
without  deed  or  writing  ;  but  however  given,  whether  by 
deed,  writing,  or  by  parol,  it  is  essentially  revocable.  "  A 
licence  under  seal,  provided  it  be  a  mere  Kcence,  is  as  re- 
vocable as  a  licence  by  parol"  («).  An  express  contract 
for  the  enjoyment  of  the  licence  would  not  preclude  the 
licensor  from  revoking  it  in  fact ;  subject  to  liability  for 
the  breach  of  contract,  and  for  loss  occasioned  by  the  revo- 
cation {b).  Accordingly  it  was  held  that  an  ordinary  ticket 
of  admission  to  a  stand  and  inclosure  upon  a  race  course, 
though  sold  for  money,  gave  the  buyer  only  a  licence,  which 
the  proprietor  could  revoke  at  any  time  at  his  mere  will  and 
pleasure,  thereby  putting  the  licensee  in  the  position  of  a 
trespasser  if  he  refused  to  quit,  and,  so  far  as  concerned  the 
revocation,  without  the  condition  of  retm-ning  the  money  ; 
and  that  the  right  of  entering  and  remaining  upon  the  stand 
and  inclosure  for  a  certain  time  could  not  be  eifectually 
granted  otherwise  than  by  a  deed  (c) . — A  licence  to  build 
upon  land  is  revocable  at  any  time,  even  after  it  has  been 
acted  upon  by  building ;  but  the  circumstances  may  be 
such  as  to  give  an  equitable  right  to  restrain  the  revoca- 
tion, or  to  claim  some  equitable  relief  for  the  expense 
incurred  (d) ;  and  the  materials  may  remain  the  property  of 

(«)   Thames  Conservancy  y.  Inland  20  L.  J;  C.  P.  137  ;  Smart  v.  Jones, 

Eevenue,  L.  R.  18  Q.  B.  D.  279  ;  15  C.  B.  N.  S.  717  ;  33  L.  J.  0.  P. 

56L.  J.  Q.  B.  181.  154. 

(z)   Cort/Y.  Bristow,  L.  R.  2  App.  (c)    Wood  v.  Zeadtitter,  13  M.  & 

Ca.  262;  46  L.  J.  M.  273;   Taylor  W.  838,  overruling  T«f/&r  v.  TFafe™, 

T.  Pendleton,   L.  R.    19   Q.  B.  D.  7  Taunt.   374;  see  Butler  y .  Man- 

288  •  56  L.  J.  M.  146.  Chester  and  Lincolnshire  My.,  L.  R. 

(a)    Wood  V.  Leadbitter,  13  M.  &  21  Q.  B.  D.  207. 

•VV.  845.                            *  i<i)  The  King  Y.  Horndon  on  Sill, 

lb)    Wood  Y.   Leadbitter,    supra ;  4  M.  &  S.  562 ;  Perry  v.  Piizhowe, 

Taplin  V.  Florence,  10  0.  B.  744 ;  8  Q.  B.  757. 
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Notice  of 
revooatiou. 


Licence  not 
assignable. 


the  builder,  notwithstanding  tlie  revocation  (d).  If  build- 
ings  be  erected  or  expense  incurred  by  a  person  upon  the 
land  of  another  under  an  expectation  raised  by  the  owner 
of  the  land  of  obtainiag  a  certaia  estate  or  interest,  a  Court 
of  equity  will  compel  the  owner  to  give  effect  to  such  ex- 
pectation (e). — Upon  the  same  principle  a  licence  to  have 
or  use  a  drain  or  watercourse  through  the  land  of  another, 
unless  made  appurtenant  to  land  under  a  grant  by  deed,  is 
revocable  (/) ;  but  if  the  licensee  have  incurred  expense  in 
constructing  the  watercourse  under  an  expectation  of  the 
licensor  granting  a  permanent  title,  the  latter  will  be  re- 
strained in  equity  from  interfering  with  it  (g) . 

The  revocation  of  a  licence  does  not  operate  to  put  the 
licensee  in  the  position  of  a  trespasser,  until  he  has  received 
notice  of  the  revocation  (/?).  And  "  the  licensee  has  a  right 
to  a  reasonable  time  to  go  off  the  land  after  the  licence  has 
been  withdrawn  before  he  can  be  forcibly  thrust  off  it ;  and 
he  could  bring  an  action  if  he  were  thrust  off  before  such 
a  reasonable  time  had  elapsed  "(«) .  So  in  the  case  of  a 
licence  to  deposit  goods  upon  land  of  the  licensor,  the 
licensee  is  entitled  to  a  reasonable  time  after  notice  of 
revocation  of  the  licence  to  remove  the  goods  (Jc) .  The 
licensee  is,  in  this  respect,  in  a  position  analogous  to  that 
of  a  tenant  at  will,  who,  upon  a  determination  of  the  will 
by  the  landlord,  becomes  entitled  to  have  a  reasonable  time 
for  the  removal  of  himself  and  his  goods  (I). 

A  licence  not  conveying  any  estate  or  interest  is  personal 
to  the  licensee,  and  is  not  assignable  to  another ;  thus  the 


{d)  Snrrison  v.  Parlier,  6  East, 
162. 

(e)  East  India,  Co.  v.  Vincent,  2 
Atk.  83  ;  Bamsden  y.  Dyson,  L.  R. 
1  H.  L.  129  ;  Flimmer  v.  Mayor  of 
Wellington,  53  L.  J.  P.  C.  105; 
L.  R.  9  Ap.  Ca.  G99;  Price  v. 
Neault,  L.  R.  12  Ap.  Ca.  110; 
IfcJLinus  V.  CooJce,  L.  R.  35  C.  D. 
681;  66  L.  J.  C.  662. 

(/)  Fcntiman  v.  Smith,  4  East, 
107  ;  Eewlins  v.  Shippain,  5  B.  & 
C.  221 ;   Cockei-  y.  Cowper,  1  C.  M. 


&R.  418. 

{g)  Devonshire  v.  Elghin,  14  Bear. 
530;  20  L.  J.  G.  495. 

(A)  DoeY.  Wilmn,  11  East,  56. 

(i)  Willes,  J.,  CornisJi  y.  StiMs, 
L.  R.  5  0.  P.  339,  citing  RoHe,  B., 
JToodY.LeadUiter,  13  M.  &"W.  838. 

[k)  Cornish  v.  Stubbs,  L.  R.  5  C. 
P.  334  ;  39  L.  J.  0.  P.  202  ;  Mellor 
V.  Watlcins,  L.  R.  9  Q.  B.  400. 

(I)  Co.  Lit.  s.  69 ;  Cornish  v. 
Stubbs,  supra;  Doc  v.  M^Kaeg,  10 
B.  &  0.  721. 
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grant  of  a  way  in  gross,  not  appurtenant  to  any  land,  is 
a  personal  licence  to  the  grantee  only,  and  cannot  he 
assigned  {in) .  A  mere  Licence  of  pleasure,  as  to  walk  in 
a  park  or  garden,  or  to  fish,  hunt,  or  shoot,  without  taking 
any  profit  or  property  in  the  fish  or  animals  killed,  extends 
only  to  the  person  of  the  licensee ;  it  cannot  be  exercised 
with  servants  or  others  by  the  authority  or  assignment  of 
the  licensee  (n).  But  a  licence  to  enter  and  take  a  profit, 
as  a  licence  to  take  minerals,  or  a  licence  to  kill  and  take 
game,  is  in  general  assignable,  as  granting  a  profit  d 
prendre  (o). — A  licence  is  also  personal  as  regards  the 
licensor ;  so  that  if  the  land  be  assigned  to  another,  whe- 
ther by  his  act  or  by  act  of  law,  the  licence  is  determined 
at  once  and  without  notice  to  the  licensee  {p).  Thus  a 
parol  licence  to  build  on  land,  though  executed,  was  held 
to  be  inoperative  against  a  subsequent  owner  of  the  land 
in  whom  the  estate  of  the  licensor  became  vested ;  who 
therefore  became  entitled  to  pull  down  the  house  {q) .  So, 
a  parol  licence  to  an  outgoing  tenant  to  keep  his  fixtures 
on  the  land  after  the  expu'ation  of  his  lease,  was  held  to 
be  revoked  by  a  new  lease  given  to  the  incoming  tenant ; 
such  an  interest  in  the  land  as  would  avail  against  the 
latter  could  only  be  granted  by  deed  (r) . 

A  licence  coupled  with  a  valid  grant  of  property  can-  Licence 
not  be  revoked  so  as  to  defeat  the  grant.  "  A  licence  to  a  grant, 
person  to  hunt  in  a  man's  park  and  carry  away  the  deer 
killed  to  his  own  use ;  to  cut  down  a  tree  in  a  man's 
ground  and  to  carry  it  away  to  his  own  use ;  are  licences  as 
to  the  acts  of  hunting  and  cutting  down  the  tree ;  but  as  to 
the  carrjdng  away  the  deer  killed  and  tree  cut  down  they  are 
grants."   If  the  grant  be  good,  the  licence  to  enter  upon  the 


(m)  Per  cur.  Ackroyd,  v.  Smith,  10  330. 

C.  B.  188.  (p)    WalUs  v.  Harrison,  4  M.  & 

(n)  JPer  cur.  Wichham  r.  HmvTcer,  W.  538. 

7  M.  &  W.  77,   citing  Duchess  of  [q)  Ferry  v.  Fitzhowe,   8   Q.   B. 

Norfolk    V.    Wiseman,    Manwood's  757. 

Forest  Law,  p.  286,  3rd  ed.  (r)    Ruffey  Y.Scnderson,  17  Q.  B. 

(o)  Ante,^.  53.  deepest,  pp.  329,  574  ;  21  L.  J.  Q.  B.  49. 
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parol  grant. 


land  to  take  the  subject  of  it  is  irrevocable  by  the  grantor, 
who  can  do  nothing  ia  derogation  of  his  own  grant  (s). 
Upon  this  principle  if  goods  are  sold,  being  upon  -the  land 
of  the  seller,  upon  the  express  terms  that  the  buyer  may 
enter  and  take  them  away,  the  licence  thus  given  for  that 
purpose  is  irrevocable  (t).  But  such  a  licence  is  not  neces- 
sarily implied  in  law  upon  a  sale  of  goods  from  the  mere 
fact  of  the  goods  then  being  upon  the  land  of  the  seller  {u). 
An  auctioneer  employed  to  sell  goods  upon  certaiu  premises 
with  licence  to  enter  for  that  purpose  has  not  such  an 
interest  in  the  goods  sold  as  renders  the  hcence  irrevocable ; 
though  a  revocation  of  the  licence  may  be  a  breach  of  the 
contract  implied  in  his  employment  (c). — "A  licence  by 
Licence  with  parol,  coupled  with  a  grant,  is  as  irrevocable  as  a  licence  by 
deed,  provided  only  that  the  grant  is  of  a  nature  capable 
of  being  made  by  parol.  But  where  there  is  a  licence  by 
parol,  coupled  with  a  parol  grant,  or  pretended  grant,  of 
something  which  is  incapable  of  being  granted  otherwise 
than  by  deed,  there  the  licence  is  a  mere  licence  ;  it  is  not 
incident  to  a  valid  grant,  and  it  is  therefore  revocable  "  {w). 
Upon  this  principle  a  contract  for  the  sale  of  an  interest  iu 
land  which  fails  to  satisfy  the  requirements  of  the  Statiite 
of  Frauds,  though  it  may  operate  as  a  licence  to  the  buyer 
to  act  under  it  until  revoked,  is  revocable  by  the  seller ;  as 
a  merely  verbal  sale  of  a  growing  crop  of  grass  together 
with  a  licence  to  enter  upon  the  land  to  take  it  {x) ;  or  an 
agreement  for  a  right  of  shooting  over  land  and  taking 
away  the  game  killed  {y). 

A  licence  coupled  with  a  grant  is  assignable  with  the 
property  or  interest  granted  :  thus  a  licence  to  enter  upon 


Licence 
coupled  witli 
grant  is 
assignable. 


(s)  Vaughan,  C.  J.,  Thomas  v. 
Sorrell,  Vaughan,  351,  adopted  in 
TFood  V.  Zeadbitter,  13  M.  &  W. 
844 ;  and  iu  Muskett  v.  Sill,  5 
Bing.  N.  C.  707. 

(<)  Wo(jd  T.  Manley,  11  A.  &  E. 
34. 

(«()  Williams  v.  Morris,  8  M.  & 
W.  488. 


(f)  Taplin  v.  Florence,  10  0.  B. 
744;  20  L.J.  C.  P.  137. 

(w)  TFoodv.  Zeadbitter,  13  M.  & 
W.  845. 

(x)  Crosby  v.  Wadsworth,  6  East, 
602  ;  Carrington  v.  Moots,  2  M.  & 
W.  248. 

{y)  See  Webber  v.  Zee,  L.  E.  9  Q. 
B.  D.  315;  51  L.  J.  Q.  B.  485. 
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land  for  the  purpose  of  cutting  and  carrying  away  wood 
sold,  is  assignable  with  the  vested  property  in  the  wood  (2). 
A  licence  to  fish,  hunt,  or  shoot  and  carry  away  the  animals 
kiUed,  being  a  profit  a  prendre,  is  assignable  (a) ;  and  the 
person  entitled  to  such  profit  may  give  licences  to  others 
to  act  under  it  (b) .  A  licence  to  search  for  and  raise 
minerals  and  convert  them  to  the  licensee's  own  use  passes 
an  assignable  interest  (c). 


Easements  are  restricted  by  law  to  certain  kinds  of  use  ;  Easements  ^ 
which  must  satisfy  the  general  conditions  of  being  defi-  ja-w. 
nitely  limited  in  their  effect  upon  the  servient  tenement, 
and  of  being  beneficial  to  the  domiaant  tenement.     "  It 
is   not   in   the   power   of   a   vendor  to  create  any  rights 
not  connected  with  the  use  or  enjoyment  of  the  land  and 
annex  them  to  it :    nor  can  the  owner  of  land  render  it  • 
subject  to  a  new  species  of  burthen,  so  as  to  bind  it  in  the 
hands  of  an  assignee"  {d).      An  easement  must  be  "a 
right  of  utility  and  benefit,  and  not  one  of  mere  recrea- 
tion and   amusement;    incident  to  and  annexed  to  pro- 
perty for  its  more  beneficial  and  profitable  enjoyment,  and 
not    for    mere   pleasure"  (e). — The    easements   generally  Speoifio  ease- 
recognised  by  law  may  be  referred  to  various  specific  kinds,  ™™  ^' 
which  are  hereafter  treated  separately  in  detail ;   namely, 
ways,  light,  air,  water,  support,  fences. 

Claims  to  easements,  not  distinctly  referable  to  any  of  Particular 
the  above  kinds,  also  occur,  and  have  become  the  subjects 
of  judicial  decision,  as  in  the  following  cases ;  which,  it 
may  be  observed,  consist  mostly  of  claims  to  place  goods 
upon  land  of  another  for  various  purposes.  A  claim  to 
use  an  adjacent  wall  for  nailing  trees  was  held  to  be  a 
claim   to   an   easement,   which  required  to  be  specially 

(z)    FalmerU  case,    5    Co.    24  i;  (c)  MuskettY.  Sill,  b'&ing.'S.C. 

Basset  v.  Maynarcl,  Cro.  Eliz.  819.  694. 

(a)  WicMamY.  Hawker,  7  M.  &  [d)  Per  ciir.  AclcroydY.  Smith,  W 
■W.  63.  0.  B.  188,  ante,  pp.  186,  190. 

(b)  Jones  v.  Williams,   46  L.  J.  {e)  Fer  cur.  Mounsey  v.  Ismay,  3 
M.  270.  H.  &  0.  486  ;  34  L.  J.  Ex.  66. 
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pleaded  in  an  action  of  trespass  (/).  A  claim  incident  to 
a  fishery  of  drawing  fishing  nets  to  land  upon  the  banks 
of  a  private  river,  was  held  to  be  an  easement  which  was 
established  by  the  usage  (p').  A  claim  alleged  generally 
to  use  an  adjoining  close  for  hanging  and  drying  liaen, 
was  held  not  to  be  supported  by  proof  that  the  occupiers 
of  the  dominant  tenement  had  done  so  for  the  use  of  their 
families  only  {h).  A  claim  by  the  owner  of  a  dock  for  the 
vessels  using  the  dock  to  extend  their  bo'^^sprits  over  the 
adjoining  wharf  of  another  owner,  was  treated  as  a  legal 
easement  which  might  be  acquired  by  grant  or  prescrip- 
tion («').  A  claim  by  the  owner  of  a  wharf  adjoining  a 
public  navigable  river  to  fix  piles  in  the  bed  of  the  river 
for  the  purpose  of  mooring  and  unlading  vessels  at  the 
wharf,  was  held  to  be  so  far  of  the  nature  of  an  easement 
that  the  piles  though  fixed  to  the  bed  of  the  river  re- 
mained his  property  (_;').  So  there  may  be  an  easement 
of  placing  a  fender  on  the  bank  of  a  stream  for  keeping 
up  the  water  of  a  mill  (k).  An  easement  may  be  main- 
tained of  erecting  a  sign-post  upon  adjacent  land  for  the 
use  of  a  pubhc-house  (/) ;  or  of  attaching  a  sign-board  to 
the  wall  of  another  house  (>«).  A  facia  formed  of  cement 
attached  to  a  house,  and  used  for  exhibiting  the  name  of 
the  occupier  and  the  number  in  the  street  of  a  neighbour- 
ing house,  was  held  to  pass  by  a  lease  of  the  latter  as  con- 
stituting part  of  the  house,  and  not  as  a  mere  easement  or 
use  of  the  house  to  which  it  was  attached  (w). — An  ease- 
ment may  be  appurtenant  to  a  messuage  for  the  occupiers 
to  use  a  particular  pew  or  seat  in  the  parish  church  for 
attending  divine  service ;  and  the  title  to  such  easement  may 

(/)  Hawkins  y.  WalUs,   2  "Wila.  river,   see  Cory  v.  Bristow,  L.  R. 

173.  1  C.  P.  D.  54 ;  45  L.  J.  M.  145. 

(g)  Gray  v.  Soncl,  2  B.  &  B.  667.  [K)    TToody.  HewHt,  8  Q.  B.  913. 

(h)  Drewell  v.    Tuw!cr,    3   B.    &  h)  Soars  v.  Melrop.  Board,  L.  E. 

Ad.  735.  9  Q.  B.  296  ;  43  L.  J.  M.  66. 

(i)   SvfieldY.  Brou-n,   33  L.  J.  C.  (m)  Moody  v.    SteggUs,  L.  E.  12 

249.  C. D.  261  ;  48  L.  J.  C.  639. 

{j)    Lancaster   v.    Ere,    5    C.    B.  (n)  Francis   v.  Hayward,   L.   E. 

N.  S.  717.     As  to  moorings  in  a  22  C.  B.  177  ;  52  L.  J.  C.  291. 
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be  founded  upon  a  faculty  granted  by  the  Ordinary,  or 
upon  prescription  wbich  implies  suob  a  faculty.  But  "  it 
is  only  on  account  of  tbe  pew  being  annexed  to  a  house 
that  the  temporal  Courts  can  take  cognizance  of  it"  (o). 
Such  an  easement  being  the  result  of  a  faculty  and  not 
the  subject  of  a  grant  is  not  within  the  Prescription 
Act  {p).  The  Court  wiU  issue  a  prohibition  to  restrain  an 
Ecclesiastical  Court  from  trying  a  claim  by  prescription  to 
a  pew  in  a  parisli  church  {q).  Every  inhabitant  of  a 
parish  has  the  right  of  entering  the  parish  church  for  the 
purpose  of  attending  divine  service  ;  and  though  it  may 
be  the  office  of  the  churchwarden  to  distribute  seats,  he 
has  no  right  to  prevent  an  inhabitant  from  entering  upon 
the  ground  that  he  cannot  be  conveniently  accommo- 
dated (r). 

The  following  claims  have  been  disallowed  as  easements  Claims  not 
upon  general  principles:  A  claim  to  free  and  uninter-  gasementst^ 
rupted  access  of  air  and  wind  from  the  adjacent  land  for 
the  use  of  a  windmill ;  because  too  vague,  undefined,  and 
extensive  to  be  recognised  in  law  («) .  A  claim,  to  unin- 
terrupted access  of  air  to  and  from  the  adjacent  land  for 
the  service  of  the  chimneys  of  a  house ;  "  the  right  is  not 
one  the  law  allows,  being  too  vague  and  uncertain ;  one 
the  acquisition  of  which  the  adjoining  owner  could  not 
defend  himself  against"  {t).  Upon  the  same  principle  a 
claim  to  uninterrupted  access  of  light  cannot  be  supported 
as  an  easement  to  open  ground;  the  right  can  only  be 
claimed  as  appurtenant  to  houses  and  buildings  («).     The 

(o)  Mainwaring.  v.   Giles,  5  B.  &'  and  chnroliyard  for    burying  the 

Aid.  356  ;  Byerley  y.  Windus,  5  B. ,  dead,  see  Fryar  v.  Johnson,  2  Wils. 

&  C.  1  ;  Smnifitt  V.  Roberts,  L.  R.  28  ;  Bryan  v.    Whistler,  8  B.  &  C. 

5  C.   P.  232 ;  39  L.  J.  C.  P.  95  ;  288. 
Crisp  v.  Martin,  L.  R.  2  P.  D.  15.  (s)  Wehh  t.  Bird,  10  0.  B.  N.  S. 

{p)  Saliday  V.  FhiUips,  "Times,"  268;  13  ib.  811;    31   L.  J.  C.  P. 

25  June,  1888,  Day,  J.  335  ;  L.  Blackburn,  Dalton  v.  An- 

[q)  Re  Bateman,  L.  R.  9  Eq.  660  ;  yus,  L.  R.  6  Ap.  Ca.  824. 
39  L.  J.  C.  383  ;  Byerleyy.  Windus,  (t)  Bryant  v.  Zefever,  L.  R.  4  C. 

supra.  P-  D-  1-V2  ;  48  L.  j.  C.  P.  380. 

(r)  Taylor  v.   Timson,   L.  R.   20  (e«)  Roberts  y.   Macord,    1   M.  & 

Q.  B.  D.  671  ;  57  L.  J.  Q.  B.  216.  Rob.  230  ;  Potts  v.  Smith,  L.  E.  6 

As  to  tbe  use  of  tbe  parish  church  Eq.  3U  ;  38  L.  J.  C.  58. 
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claim  to  an  uninterrupted  prospect  over  land  cannot  be 
maintained  as  an  easement.  "  Eor  prospect,  which  is  a 
matter  only  of  delight,  and  not  of  necessity,  no  action  lies 
for  stopping  thereof;"  and  "it  has  been  held  expedient 
that  the  right  of  prospect,  which  would  impose  a  burden 
on  a  very  large  and  indefinite  area,  should  not  be  allowed, 
except  by  actual  agreement "(«) .  Also  a  claim  cannot 
be  supported,  as  an  easement  for  a  house  or  shop,  to 
be  uninterruptedly  open  to  view  from  a  distance,  though 
such  view  may  be  valuable ;  as  in  the  case  of  trade  pre- 
mises, that  they  should  be  conspicuous  to  the  public  {y). 
Nor  can  a  person  claim  an  easement  to  prevent  the  ad- 
jacent owner  opening  windows  to  overlook  his  land.  "  The 
Court  will  not  interfere  on  the  mere  ground  of  invasion  of 
privacy ;  a  party  has  a  right  to  open  new  mndows,  al- 
though he  is  thereby  enabled  to  overlook  his  neighbour's 
premises,  and  so  interfere  with  his  comfort."  A  person 
can  protect  the  privacy  of  his  land  only  by  building  upon 
Compenaation  it  to  the  exclusion  of  his  neighbour's  view  (s) . — Upon  the 
privacy  ^&o'  Principle  that  prospect,  privacy,  peace  and  quietness,  free- 
dom from  the  noise  and  dust  of  public  traffic,  and  other 
like  amenities  and  advantages  of  situation  are  not  proper 
subjects  of  legal  rights,  they  are  also  not  subjects  of  com- 
pensation, under  the  Lands  Clauses  and  Railway  Clauses 
Acts,  to  owners  of  lands  that  are  "  injuriously  affected" 
by  the  execution  of  public  works ;  the  phrase  "  injuriously 
affected"  being  construed  to  refer  only  to  injuries  in  the 
strict  legal  sense,  for  which  damages  may  be  claimed  (n). 
But  in  the  case  of  any  land  or  any  easement  appurtenant 
to  land  being  taken,  for  which  a  claim  for  compensation 
arises,  the  amount  may  be  assessed  at  the  full  depreciation 

(x)  Aldred's    Case,    9   Co.    58  a;  B.  2  Ch.  158. 

L.  Blackburn,  Angus  v.  Ilalton,  L.  (a)  Kindersley,  V.-C,  Turner  v. 

E.  G  Ap.  Ca.   824;  see  Byles,  J.,  Spooner,  1  Br.  &  Sni.  467  ;  30  L.  J. 

Wehb  V.  Bird,  10  0.  B.  N.  S.  276  ;  C.  801  ;    Re  Fenny  and  S.  S.   Sy., 

Mellish,  L.  J.,  leech  v.    Sehwedcr,  7  E.  &  B.  660  ;   26  L.  J.  Q.  B.  225 

L.  R.  9  Ch.  475  ;  43  L.  J.  C.  492.  [a)  Rickct    v.    Metrop.    Ey.,    L. 

(i/)  Smith  v.   Oicen,  36  L.  J.  C.  R.   2  H.  L.  175;  36  L.  J.  Q.  B. 

317  ;  Butt  V.  Imperial  Gas  Co.,  L.  205. 


CHAP.  I.    EASEME^NTS.  203 

of  the  rest  of  the  land,  including  loss  of  prospect,  or  of 
privacy,  or  of  other  like  advantages  caused  by  the  applica- 
tion of  the  property  taken  to  the  purposes  intended  {b) . 

All  such  matters  as  above  mentioned,  though  not  proper  Covenants 
subjects  of  easements,  may  be  made  the  subjects  of  cove-  u°e°o™and 
nant,  so  as  to  give  a  right  similar  to  an  easement  against 
the  covenantor,  so  long  as  he  continues  the  owner  of  the 
land  affected ;  for  he  is  at  liberty  to  bind  himself  by  con- 
tract, as  he  thinks  proper,  in  respect  to  the  use  or  applica- 
tion of  the  land  in  his  possession.  Such  covenants  do  not, 
in  general,  affect  or  charge  the  land  permanently ;  though, 
under  certain  circumstances,  they  might  become  binding 
in  equity  upon  persons  taking  the  land  with  notice  of  the 
obligations  created  by  them  (c) . 


Section  II.     Specific  Easements. 

5  1.  Ways.— §  2.  Light.— ^  3.  Air.— §  4.  Water.— §  5.  Support.— 
§  6.  Fences. 

§  1.     Ways. 

Ways  general  and  limited. 

Ownership  of  land  subject  to  way. 

Limitation  of  ways  by  grant — construction  of  grant  as  to  purposes  of 

way — as  to  mode  of  use. 
Limitation  by  prescription. 

Ways  impliedly  limited  to  service  of  dominant  tenement. 
Direction  and  width  of  way — deviation. 
Construction  of  ways — repair  of  ways. 

A  right  of  way  over  land  of  another  may  be  a  general  Ways 
right  of  passage  for  all  pui'poses  connected  with  the  domi-  f^-^ j^  ^°^ 
nant  tenement ;  or  it  may  be  a  limited  right  of  passage  for 
certain  purposes   only,   as  for    agriculture,   mining,   the 

(i)  Buccleuch  v.   Metrop.  Board,  (c)  Mellish,  L.  J.,  ieec/j  v.  &/»«;«- 

L.  R.  6  H.  L.  418 ;  41  L.  J.  Ex.       der,  L.  K.  9  Ch.  475  ;  43  L.  J.  C. 
137.  492;  Leake  on  Contracts,  Part  VI. 

c.  2.     See  ante,  p.  187. 
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carriage  of  minerals,  the  carting  of  timber,  tlie  fetching  of 
water,  attending  market  or  church.  The  right  may  also 
be  general  or  limited  in  respect  to  the  manner  of  use ;  as  a 
carriage  way,  a  bridle  way,  a  foot  way,  or  a  way  for  cattle. 
A  claim  of  way  must  be  alleged  in  pleadings  and  legal 
proceedings  according  to  its  limitation,  and  it  must  be 
proved  according  to  the  allegation.  A  claim  alleged  too 
largely  may  fail  from  defect  or  variance  in  the  proof  (a) ; 
but  it  is  immaterial  that  the  proof  exceeds  the  allega- 
tion, if  it  sufficiently  includes  it  (5) . 


Ownership  of 
the  land. 


The  owner  of  the  servient  tenement  retains  the  property 
in  the  land  subject  to  the  right  of  way,  and  may  exercise 
all  rights  of  property  which  do  not  interfere  with  the 
reasonable  use  of  the  way  (c) .  The  use  of  an  unlimited 
way  is  in  itself  an  act  of  ownership,  and  is,  prima  facie  evi- 
dence of  entu'e  ownership  of  the  land  in  the  absence  of 
evidence  or  presumption  to  the  contrary ;  so  where  a  road 
divided  two  properties  which  was  used  ec[ually  by  the 
owners  of  both,  it  was  held  that,  in  the  absence  of  other 
evidence  of  ownership,  half  the  road  along  its  length 
belonged  to  each  owner,  with  an  appiu'tenant  right  of  way 
over  the  other  half.  It  seems  that  such  a  way  would 
presumptively  be  available  for  all  pm-poses  and  modes  of 
use,  because  each  owner  is  entitled  so  to  use  it  upon  his 
own  half  (f/). 


Limitations 
of  way. 


A  way  is  limited  and  defined,  according  to  the  nature  of 
the  title  by  grant  or  prescription,  either  by  the  express 
terms  of  the  grant,  or  by  the  actual  use  upon  which  the 
prescriptive  title  is  founded.     "  In  proving  a  right  by  pre- 


(a)  Sallard  v.  Dyson,  1  Taunt. 
279  ;  Si(/ham  y.  Rabett,  6  Bing. 
N.  C.  622  ;  Dreurll  v.  Towhr,  3 
B.  &  Ad.  735  ;  Srunton  v.  Sail,  1 
Q.  B.  792. 

{!>)  Duncan  v.  louch,  6  Q.  B.  914 ; 
Davics  V.   Williams,  16  Q.  B.  546; 


20  L.  J.  Q.  B.  330. 

(c)  Cliford  V.  Soars,  L.  R.  9  0. 
P.  362  ;  43  L.  J.  C.  P.  225. 

{d}  Solmcs  T.  Dellingham,  7  C. 
B.  N.  S.  336;  29  L.  J.  0.  P.  134  ; 
Melhsh,  L.  J.,  JBradburn  v.  Morris, 
L.  E.  3  0.  D.  823. 


CHAP.  I.    EASEMENTS.  205 

scription  the  user  of  the  right  is  the  only  evidence.  In 
a  grant  the  language  of  the  instrument  can  be  referred  to, 
and  it  is  for  the  Court  to  construe  that  language  "(f).  A 
claimant  is  required  to  allege  in  pleadings  whether  he 
claims  by  grant  or  by  prescription  (/). 

A  grant  of  a  way  in  general  terms  is  construed  with  Limitation 
reference  to  the  circumstances  of  the  dominant  tenement,  ^  ^'*°  ' 
as  being  open  land,  or  land  covered  with  houses  and  build- 
ings ;  also  with  reference  to  the  nature  of  the  servient  way, 
as  being  constructed  or  adapted  for  foot  passengers  only, 
or  for  horses  and  carriages  and  other  kinds  of  traffic.  The 
way  may  be  defined  and  limited  by  such  circumstances, 
subject  to  the  express  terms  of  the  grant  admitting  of  the 
construction  (g).  A  way  set  out  for  allotments  under  an 
Inclosure  Act  as  "a  private  carriage  road  and  driftway 
for  the  use  of  the  owners  and  occupiers,"  was  construed  to 
be  a  general  way  for  all  purposes,  in  respect  of  the  un- 
limited ownership  of  the  allottees  {h) .  The  level  crossings 
on  a  railway,  required  by  statute,  are  not  restricted  to  the 
purposes  of  the  adjoining  land  in  its  then  state  and  condi- 
tion ;  but  may  be  used  for  every  purpose  to  which  at  any 
future  time  the  owner  of  the  land  may  think  fit  to  appro- 
priate it,  subject  only  to  the  regulations  of  the  railway 
traffic  (i).  Land  compulsorily  taken  by  a  local  board  was 
held  to  carry  with  it  a  way  of  necessity  over  land  of  the 
grantor,  for  all  purposes  for  which  the  board  was  consti- 
tuted (y).  The  grant  of  a  way  expressed  to  be  "  to  a  loft, 
and  the  space  or  opening  under  the  loft  then  used  as  a 
wood-house,"  was  construed  as  giving  a  way  only  for  pur- 

(e)  WiUes,  J.,  Williams  v.  lames,  E.  8  C.  D.  420  ;  47  L.  J.  C.  599. 
L.  K.  2  C.  P.  577  ;   36  L.  J.  C.  P.  (A)  Finch  v.  Great  Western  Sy., 

256  ;  Mellish,  I/.  J.,    United  Land  L.  R.  6  Ex.  D.  254  ;   Newcomen  v. 

Co.  v.  Great  Eastern  Ey.,  L.  R.  10  C'ouhon,   L.   E.   5   C.   D.   133;    46 

Ch.  590;  44  L.  J.  C.  688.  L.  J.  C.  459. 

(/)  Harris  v.  Jenkins,  L.  E.  22  (i)    United    Land    Co:    v.     Great 

C.  D.  481  ;  62  L.  J.  0.  437.  Eastern  Sy.,  supra. 

(y)  Mellisfi,  L.  J.,   United  Land  (f)  Serf  v.  Acton   Local  Board, 

Co.    v.   Great   Eastern  Ry.,  supra;  L.  E.  31  C.  D.  679;   65  L.  J.  C. 

Jessel,  M.  E.,  Cannon  y.  Villars,  Jj.  569. 
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Mode  of  use. 


poses  compatible  with  the  space  remaining  open ;  so  that 
the  space  having  afterwards  been  built  over  and  converted 
into  a  dwelling-house,  it  could  no  longer  be  considered 
open  for  the  purpose  of  the  grant,  and  gave  no  right  of 
way  for  the  dwelling-house  (k).  "  In  the  absence  of  any 
clear  intention  of  the  parties  the  maxim  that  a  grant  must 
be  construed  most  strongly  against  the  grantor  must  be 
applied ;"  and  a  general  grant  of  way  would  be  construed 
as  a  grant  for  all  pm-poses  connected  with  the  dominant 
tenement  (/). — As  regards  the  mode  of  use,  a  way  "  on 
foot  and  for  horses,  cattle  and  sheep,"  was  held  not  to 
include  the  right  of  "  leading"  manure,  that  is,  of  drawing 
it  on  wheels  {m) .  A  right  of  way  granted  to  the  lessee  of 
a  dock  over  a  passage  at  the  side  of  the  dock  "  for  him  and 
his  workmen  and  all  persons  by  his  authority  or  permis- 
sion "  was  construed  as  limited  to  foot  passengers  only, 
excluding  carriages  and  horses  (w).  A  grant  of  the  right 
of  making  a  railway  for  the  carriage  of  coals  and  minerals 
was  construed  as  not  admitting  the  use  of  the  railway  for 
carrying  passengers  (o).  A  right  of  way  may  be  granted 
for  the  limited  purpose  of  building  upon  adjoining  pre- 
mises and  during  the  continuance  of  the  building  only  {p) . 


Limitation  of 
ways  by- 
prescription. 


In  a  prescriptive  right  of  way,  which  implies  an  original 
grant,  the  limitation  of  the  way  is  inferred  from  the  evi- 
dence of  the  use  ;  for  it  is  presumed  that  the  use  has  been 
according  to  the  grant  (q).  "  If  a  way  has  been  used  for 
several  purposes,  it  may  be  ground  for  inferring  that  there 
is  a  right  of  way  for  all  purposes;  but  if  the  evidence 
shows  a  user  for  one  purpose  or  for  particular  purposes 
only,  an  inference  of  a  general  right  would  hardly  be  pre- 


(k)  Allan  v.  Gomme,  11  A.  &  E. 
759  ;  Finch  v.  Great  Western  Ry., 
L.  K.  5  Ex.  D.  259. 

{I)  Willes,  J.,  Williams  v.  James, 
L.  E.  2  C.  P.  581 ;  36  L.  J.  C.  P. 
256. 

(m)  Srunion  v.  Mall,  1  Q.  B.  792. 


(«)  Cousens  v.  Rose,  L.  E.  12  Eq. 
366. 

(»)  Durham  ^  Sunderland  Ry.  v. 
Walker-,  2  Q.  B.  940. 

(jo)  Ardley  v.  St.  Fancras,  39 
L.  J.  C.  871. 

(?)  Ballard  v.  Dyson,  1  Taunt. 
279. 
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sumed  "  (r).  Thus  proof  of  the  use  of  a  way  for  carriages 
does  not  establish  a  claim  to  use  the  way  for  driving  cattle  ; 
"  a  carriage  way  will  comprehend  a  horse  way,  but  not  a 
drift  way  for  cattle  "  (s).  A  prescriptive  use  of  a  way  for 
agricultural  purposes  does  not  include  the  right  of  carrying 
minerals  from  the  dominant  tenement  {t). — Also  a  pre- 
scriptive way  is  prima  facie  limited  to  the  requirements  of 
the  land  when  the  use  took  place,  and  cannot  be  enlarged 
from  time  to  time  to  the  increase  of  the  burthen  upon  the 
servient  tenement.  A  right  of  way  to  a  field  would  pre- 
sumptively only  be  apphcable  to  the  land  used  as  a  field, 
and  not  extend  to  the  use  of  a  manufactory  subsequently 
built  upon  the  field  (ti).  A  right  of  way  immemorially 
used  for  agricultural  land  and  for  agricultural  buildings 
only,  was  held  not  to  be  applicable  to  carting  materials  for 
the  conversion  of  the  land  into"  building  land  («).  An 
owner  of  agricultural  land  with  an  appurtenant  way  over 
adjacent  land,  having  sold  the  land  and  reserved  the 
minerals,  was  held  to  retain  no  right  of  way  for  working 
the  minerals  (w) .  But  a  general  right  of  way  for  all  pur- 
poses may  be  inferred  from  e-vddenoe  of  using  the  way  for 
new  purposes  as  often  as  occasion  required  (x) . 

A  way,  whether  by  grant  or  prescription,  is  impliedly  Ways  limited 
limited   to   the    service    of    the  dominant  tenement ;    the  dominant 
owner  is  not  justified  in  using  the  way  for  other  land  after-  tenement, 
wards  pm-chased  by  him;  or  in  making  a  colourable  use  of 
the  way  for  the  benefit  of  other  land,  so  as  to  increase  the 
easement  over  the  servient  tenement.     Whether  a  par- 
ticular act  is  a  proper  and  reasonable  use  of  the  way  within 
the  right,  or  whether  it  is  a  merely  colourable  use  of  the 

V)  Abinger,    0.   B.    Cowling   v.  (a)  Willes,  J.  Williams  v.  James, 

nson,  4  M.   &  W.  256  ;  Mel-       L.  R.  2  0.  P.  582  ;   36  L.  J.  C.  P. 


lish,  L.  J.,   Wimbledon  Conserv.  v.  256. 

Dixon,  L.  K.  1  0.  D.  371  ;  45  L.  J.  (v)  Wimbledon  Conserv.  v.  Dixon, 

0.353.  L.  B.  1  0.  D.  362  ;  45  L.  J.  0.  363. 

(s)  Ballard  v.  Dyson,    1    Taunt.  (w)  Bradburn  t.  Morris,  L.  R.  3 

279.  C.  D..  812. 

(t)  Coioling  V.  Sigginson,  4  M.  &  [x)  Dare  v.  Seathcote,  25  L.  J. 

W.  245  ;  Bradburn  v.  Morris,  L.  B.  Ex.  245. 
3  0.  D.  812. 
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way  for  purjjoses  in  excess  of  the  right,  is  a  qiiestion  of 
fact  depending  on  the  circumstances  {ij) .  Accordingly  a 
■way  leave  for  the  carriage  of  coals  from  certain  land  cannot 
he  used  for  carrying  coals  from  other  land  acquired  under 
a  different  title,  though  part  of  the  same  coal  field  (2).  A 
grant  of  a  way  for  lessees  to  carry  "  the  produce  of  mines 
demised  or  any  other  mines,"  was  held  to  extend  to  all 
other  mines  worked  hy  the  same  lessees  (a) . — Upon  this 
principle  a  right  of  way  by  a  certain  road  to  premises 
situated  at  the  end  of  the  road  does  not  justify  the  use  of 
the  road  for  access  to  other  premises  at  intermediate  points 
of  the  road  {h) ;  and  it  is  said,  "  A  public  road  differs  from 
a  private  road  in  this  ;  you  may  make  an  opening  in  your 
fence  and  go  into  it  in  any  part  of  the  length  of  the  public 
road  or  at  the  end"  {c).  The  landlord  or  reversioner  of 
the  dominant  tenement,  as  well  as  the  occupier,  may  use  an 
ajDpurtenant  way  for  the  purposes  of  his  interest ;  "he  may 
use  the  way  to  view  waste,  or  demand  rent,  or  to  remove 
an  obstruction  "  {cl). 

Direction  and  The  claimant  of  a  right  of  way  is  required  to  allege  and 
wi  o  way.  pj,QYQ  -with  reasonable  certainty  the  termini  of  the  way 
and  the  intermediate  course  which  it  takes,  so  far  as  neces- 
sary to  maintain  the  right  (e) .  The  way  may  be  expressly 
defined  in  direction  and  width  by  the  grantor.  "  If  the 
owner  of  the  servient  tenement  does  not  point  out  the  line 
of  way,  then  the  grantee  must  take  the  nearest  way  he  can. 
If  the  owner  of  the  servient  tenement  wishes  to  confine 
him   to  a  particular  track,  he  must  set  out  a  reasonable 

(y)  Howell  Y.  King,  I  Mod.  190  ;  Sij.,  L.  E.  i  Q.  B.  D.  412. 
Lawton  y.  TFard,  1  Ld.  Kaym.  75  ;  (4)  Senhouse  t.  Christian,  1  T.  K. 

Skull  Y.GlmisUr,   16  C.  B.  N.  S.  560  ; /ft«HJ«(7T.i?H™«i!,  8  Ex.  187  ; 

81;   33  L.  J.  C.  P.  185;    irdliams  22L.J.  Ex.  79;   see  South  Mctrop. 

T.  James,   L.   E.   2  0.   P.  577  ;  36  Cemetery  Co.  v.  Eden,  16  C.  B.  42. 
L.  J.  C.   P.    256;    Finch  v.    Gi-eat  {c)  Chambre,  J.  Woodt/erY.  Sai- 

Western  Ey.,  L.  E.  5  Ex.  D.  264.  den,  5  Taunt.  132. 

(«)  Sand  V.  Klngseote,  6  M.  &  W.  (d)  Proud  v.  HolUs,  1  B.  &  C.  8. 

174  ;    Durham  ^-  Sunderland  My.  y.  [c]  SarrisY.  Jenkins,  L.  E.  22  C. 

Walker,  2  Q.  B.  940.  D.  481  ;  52  L.  J.  C.  437  ;  Eoiise  y. 

{a)  Bidder  v.  North  Staffordshire  Hardin,  1  H.  Bl.  352. 
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way  and  then  the  person  is  not  entitled  to  go  out  of  the 
"^^y  "  (/)•  -^  grant  of  way  without  precisely  defining  the 
space  entitles  the  grantee  to  such  a  roadway  as  is  convenient 
for  the  nature  and  circumstances  of  the  traffic;  and  he 
cannot  complain  of  any  obstruction  that  leaves  him  such  a 
convenient  way  (g).  Where  the  grant  was  of  "  a  road  of 
a  width  of  not  less  than  forty  feet  throughout  its  entire 
length,"  and  it  aj)peared  that  a  portico  was  erected  over  the 
footway  with  the  bases  of  the  columns  standing  upon  the 
carriage-way;  it  was  held  that  the  obstruction  did  not 
interfere  with  a  reasonable  use  of  the  way  and  that  it  was 
not  sufiiciently  material  to  give  a  cause  of  action  (/«) .  The 
grant  of  a  right  of  way  over  roads  made  through  an  estate 
"  in  the  same  manner  and  as  fully  as  if  the  same  were 
public  roads  "  was  held  to  give  the  right  of  way,  as  on  a 
public  road,  over  the  whole  width  laid  out,  and  not  only 
over  the  metalled  part  ((').  A  way  may  be  granted  over 
every  part  of  the  servient  tenement,  without  hmitation  of 
direction  ;  as  in  a  close  or  garden  appropriated  to  the  use 
of  the  owners  of  adjacent  houses  (/). 

The  grantee  of  a  way  is  not  justified  in  deviating  from  Deviation 
the  defined  way  and  taking  another  way  over  the  servient  ^^^' 

tenement,  merely  by  reason  of  the  way  being  impassable 
for  want  of  repair  (/c) ;  nor,  if  it  becomes  impassable  by 
accident,  as  by  the  overflowing  of  a  river ;  in  such  cases 
the  repair  or  loss  of  the  way  falls  upon  the  dominant 
owner  (/).  But  "if  the  grantor  of  a  private  way  places 
across  the  way  an  obstruction  not  allowing  of  easy  removal, 
the  grantee  may  go  round  to  connect  the  two  parts  of  his 
way  on  each  side  of  the  obstacle  over  the  grantor's  land 


(/)  Hellish,    L.  J.,    Wimbledon  [i)  IVicolv.Beaumont,  SSLi.  J.G. 

Conserv.  v.  Dixon,  L.  E.  1  0.  D.  853. 

370  ;  45  L.  J.  C.  357.  (i)  Duncan  v.  Zouch,  6  Q.  B.  904. 

(ff)  Sarding  v.  Wilson,  2  B.  &  C.  (Ic)  Bullari  v.  Harrison,  4  M.  & 

96.  S.  387. 

(h)  Clifford  V.  Hoare,  L.  R.  9  C.  P.  (I)  Taylor  v.  Whitehead,  2  Dougl. 

362;  43  L.  J.  C.  P.  225.  745. 
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without  trespass  "  (»?,) .  And  he  retains  this  right  of  devia- 
tion so  long  as  the  ohstruotion  remains,  and  without 
abandoning  the  original  right  of  way  (w) .  So  if  the  way 
be  partially  obstructed  by  the  grantor,  the  grantee  may 
deviate  on  to  other  part  of  the  premises  ia  the  rea- 
sonable exercise  of  his  right;  and  what  is  reasonably 
necessary  for  the  purpose  depends  in  fact  upon  the 
circumstances  (o). 


Construction 
of  "ways. 


Eepair  of 
ways. 


A  right  of  way  imports  in  general  the  accessory  right  of 
making  and  maiataining  a  road  sufficient  to  render  the 
right  effective.  Thus,  a  carriage  way  imports  the  right  to 
make  a  road  sufficient  to  bear  the  ordinary  traffic  of  a 
carriage  (p).  The  grant  of  a  right  of  way  for  the  occu- 
piers of  a  house  was  held  to  give  the  right  of  laying  down 
flag  stones  upon  the  foot  way  in  front  of  the  door  (q) . — A 
grant  of  way  for  the  express  purpose  of  carrying  coals  was 
held  to  give  the  right  of  laying  down  a  framed  waggon 
way,  which  was  necessary  for  carrying  coals  according  to 
the  usual  practice  of  the  neighbourhood  (r)  ;  and  under 
such  grant  a  railroad  of  an  improved  description  coming 
into  use  since  the  date  of  the  grant  may  be  laid  down  (s).' 
But  a  grant  of  "  a  right  of  way  as  and  for  a  waggon  or 
cart  road,"  for  ordinary  surface  purposes,  and  not  for  the 
working  of  minerals,  does  not  give  the  right  of  laying 
down  a  railway  or  tramway  (t). 

A  right  of  way  also  imports  the  right  of  entering  upon 
the  servient  tenement  for  the  purpose  of  repairing  the  road 


(m)  Selhj  v.  NettUfold,  L.  R.  9 
Ch.  Ill  ;  43  L.  J.  C.  359  ;  Robertson 
Y.  Gantlett,  16  M.  &  W.  289. 

(«)  HeignolcU  v.  Edwards,  Willes, 
282  ;  Zovellv.  Smith,  3  C.  B.  N.  S. 
120;  Daives  v.  Sawkins,  8  0.  B. 
N".  S.  848. 

(o)  Saivkins  v.  Carbines,  27  L.  J. 
Ex.  44. 

ip)  Newcomen  v.  C'oulson,  L.  K. 
5  C.  D.  143;  46  L.  J.  0.  459. 


((?)  Gerrard  v.  Cooke,  2  B.  &  P. 
N.  E,.  109. 

()')  Senhouse  t.  Christian,  1  T.  E. 
560.  See  Abson  v.  JFenton,  1  B.  & 
C.  195. 

(s)  Sandv.  Kingscote,  6  M.  &  W. 
174. 

(i!)  Bidder  t.  JSforth  Staffordshire 
Sy.,  L.  E.  4  Q.  B.  D.  412  ;  see 
Ardletj  V.  St.  Fancras,  39  L.  J.  C. 
871. 
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when  necessary ;  but  it  implies  no  condition  or  oWigation 
to  repair,  further  than  that  if  the  owner  of  the  dominant 
tenement  wants  to  have  the  way  repaired,  he  must  repair 
it  himself  (it) .  Nor  is  there  any  implied  obligation  upon 
the  grantor  of  a  way  to  repair  it.  "  As  a  general  rule 
easements  impose  no  personal  obligation  upon  the  owner 
of  the  servient  tenement  to  do  anything,  the  burden  of 
repair  falls  upon  the  owner  of  the  dominant  tenement." 
The  servient  owner  can  be  charged  with  repairs  only  by 
express  covenant  or  agreement,  or  by  some  prescriptive 
duty  incident  to  the  possession  of  his  tenement  (v) .  A 
way  may  be  expressly  granted  with  the  condition  of  keep- 
ing it  in  repair,  or  of  contributing  to  the  expenses  of  re- 
pairing it,  whenever  necessary ;  which  would  constitute  a 
condition  subsequent  creating  an  independent  claim,  but 
not  affecting  the  right  to  use  the  way.  A  grant  of  a  way 
on  payment  of  a  fixed  sum  would  constitute  the  payment 
a  condition  precedent  to  the  right  {w). 


§  2. — Lights. 

Easement  of  light  arising  by  prescription — 'hj  grant — is  acquired  only 
for  houses  and  buildings. 

Limits  of  easement — obstruction — building  to  angle  of  forty-five  de- 
grees— toTvn  and  country  buildings. 

Use  of  light  in  dominant  tenement — unoccupied  tenement — conversion 
of  tenement  to  new  use. 

Alteration  of  ancient  lights — enlarging  ancient  lights — additional  light 
from  different  direction. 

The  owner  of  a  house  or  building  may  make  windows  Easement  of 
or  defined  openings  for  the  access  of  light  from  the  adja-  pfescription. 
cent  land  of  another,  as  an  ordinary  incident  of  his  owner- 
ship ;  .and  if  the  light  be  not  obstructed  he  Avill  acquire  by 
lapse  of  time  the  prescriptive  easement  of  having  the  light 

[u)  IWms.  Saund.  322  c,  Pomfret  Grant,  SI-  L.  J.  Q.  B.  359;  Sider 

y.  Rycroft ;  Coleridge,  J.,  Duncan  v.  ftrntt,  3 T.  E.  766  ;  post,^.2%0. 
T.  Louch,  6  Q.  B.  909  ;  post,  p.  280.  (w)  Duncan  v.  Lomh,   6   Q.   B. 

[v)  Stockport  Higlnoay  Board  v.  912. 
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Easement 
light  is  ao 
quired  for 
buildinga 
only. 


of 


continue  to  pass  from  the  adjacent  land  without  ohstruc- 
tion.  The  only  power  the  owner  of  the  adjacent  land  has 
of  preventing  the  acquisition  of  such  easement  is  by  build- 
ing upon  his  own  land  in  a  manner  to  obstruct  the  light ; 
and  this  he  is  entitled  to  do  in  his  ordinary  right  as  owner 
to  build  where  and  when  he  pleases,  until  the  adverse  right 
is  acquired  (a).  It  is  immaterial  that  he  builds,  "not  to 
do  himself  good,  but  in  spite,  for  the  very  purpose  of 
darkening  his  neighbour's  windows  ;  as  the  civilians  say, 
in  emulationem  vicini"  (b) .  A  railway  company,  holding  land 
exclusively  for  the  purposes  of  their  railway,  has  the  same 
right  to  build  an  obstruction  merely  for  the  purpose  of 
preventing  an  easement  over  their  land  (c) . 

The  easement  of  light  may  also  be  created  and  limited 
by  express  grant  ((^).  And  under  certain  circumstances 
the  easement  may  arise  as  an  implied  incident  in  a  grant 
of  the  dominant  tenement.  Where  the  owner  of  two  tene- 
ments disposes  of  one  of  them,  which  is  so  situated  as  to 
require  for  its  continued  enjoyment  as  it  stands  an  un- 
interrupted access  of  light  from  the  other,  such  easement  is 
implied  to  the  extent  to  which  it  exists  in  fact  at  the  time 
of  the  disposition,  though  no  express  grant  be  made  of  it 
in  the  conveyance  of  the  tenement  (e). 

The  easement  of  light  can  be  acquired  only  as  appur- 
tenant to  a  house  or  building ;  it  cannot  be  claimed  in 
respect  of  open  land,  so  as  to  prevent  the  owner  of  the 
adjacent  land  from  building  upon  it  (/).  The  easement  is 
described  in  the  Prescription  Act  as,  "  the  access  and  use 
of  light  to  and  for  any  dwelling  house,  workshop,  or  other 


(a)  TapUng  v.  Jones,  11  H.  L. 
C.  290 ;  34  L.  J.  C.  P.  3i2  ;  post, 
p.  216. 

(5)  Lord  Blackburn,  Jtitssell  v. 
Watts,  L.  E,.  10  Ap.  Ca.  610. 

(c)  Bonner  v.  Great  Western  JRy. , 
L.  R.  24  0.  D.  1. 

(d)  Selborne,  L.  C,  Dallon  v. 
Angus,  L.  li.  6  Ap.  Ca.  794  ;  Lord 
Blackburn,  ih.  823,  dissenting  from 
the  opinion  of  Littledale,  J.,  Moore 


v.  Mawson,  3  B.  &  C.  340,  that  the 
right  to  light  was  the  subject,  not 
of  grant,  but  of  covenant. 

(e)  Zeeeh  v.  Sehweder,  L.  E.  9 
Ch.  463  ;  43  L.  J.  0.  487 ;  Russell 
V.  Watts,  L.  R.  10  Ap.  Ca.  690; 
55  L.  J.  C.  158;  post,  p.  270. 

(/)  Potts  V.  Smith,  L.  R.  6  Eq. 
318  ;  38  L."  J.  C.  58  ;  Roberts  v. 
Macord,  1  M.  &  Rob.  230. 
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building,  actually  enjoyed  therewith"  ((7).  A  building 
roofed  in  but  with  open  sides  is  not  within  this  description. 
The  easement  must  be  claimed  for  some  certain  defined 
opening ;  and  not  for  the  building  generally,  to  be  used 
sometimes  through  one  opening  and  sometimes  through 
another  at  the  pleasure  of  the  owner.  Accordingly  an 
erection  of  stages  for  storing  and  selling  timber,  roofed  in 
but  with  open  sides,  except  when  more  or  less  filled  up 
with  the  timber,  was  held  not  to  be  a  building  for  which 
the  easement  could  be  claimed  under  the  Act  (A).  The 
position  of  the  building  relatively  to  the  servient  tenement, 
whether  at  the  boundary  or  at  some  distance  from  it,  is 
immaterial,  except  as  affecting  the  degree  of  light  and  the 
limit  of  the  easement  (j). 

The  limits  of  the  easement  in  extension  over  the  servient  Limits  of 
tenement  is  regulated  by  the  magnitude  and  position  of  the  servient 
window  or  opening  to  which  it  is   appurtenant.     "  The  tenement, 
aperture  which  lets  the  light  into  the  dominant  tenement 
defines  the  area  which  must  be  kept  free  over  the  servient 
tenement"  {j).    The  easement  may  extend  over  a  servient 
tenement  that  is  separated  from  the  dominant  tenement  by 
a  road  or  other  space  of  land  not  belonging  to  the  servient 
owner  (k) . — As  to  the  degree  of  obstruction  that  becomes 
wrongful  it  is  laid  down,  "  that  in  order  to  give  a  right  of 
action  there  must  be  a  substantial  deprivation  of  light  sufii- 
cient  to  render  the  occupation  of  the  house  uncomfortable, 
or  to  prevent  the  occupier  from  carryiDg  on  his  accustomed 
business  on  the  premises  as  beneficially  as  he  had  formerly 
done.    It  is  a  question  of  fact  and  degree  in  each  particular 

(g)  Posif,  p.  287.  432;  National Provinc.  Ass.  v.  Pru- 

(h)  Sarrisv.  Pe  Pinna,  Li.  B.  33  dential  Ass.,  L.  R.   6  C.  D.  757; 

C.  D.  238  ;  50  L.  J.  C.  344.  46  L.  J.  0.  871. 

(j)   Cross  V.  Lewis,  2  B.  cfe  C.  686.  (A)    Birniifigham  Banking  Co.  v. 

()•)  Pry,   L.   J.,   Scott  T.   Pape,  Soss,  L.  R.  38  C.  V.  296  ;  57  L.  J. 

L.  R.  31  C.  D.  554;  55  L.  J,  0.  C.  601. 
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case."  And  tlie  Prescription  Act  has  made  no  alteration 
in  this  respect  (k).  "  The  Court  wiU  not  interpose  upon 
every  degree  of  darkening  ancient  lights  and  windows. 
There  are  many  obvious  cases  of  new  buildings  darkening 
those  opposite  to  them,  but  not  m  such  a  degree  that  an  in- 
junction could  be  maintained  ;  or  an  action  upon  the  case  ; 
which  however  might  be  maintained  in  many  cases  which 
would  not  support  an  injunction  "  (^).— The  Metropohtan 
Local  Management  Acts  impose  a  statutory  rule  within  the 
districts  to  which  they  apply,  that  the  height  of  a  building 
in  any  new  street  shall  not  exceed  the  width  of  the  street, 
which  gives  an  angle  of  forty-five  degrees  from  the  top  of 
the  buildings  on  one  side  of  the  street  to  the  level  of  the 
street  on  the  opposite  side  as  the  limit  of  sufficient  incidence 
of  light.  This  rule  is  sometimes  referred  to  by  the  Courts 
as  a  convenient  test  of  an  obstruction  under  similar  circum- 
stances {m).  But  there  is  no  general  rule  or  presumption 
of  law  to  the  above  effect  applicable  in  all  cases  («).  Nor 
does  the  statutory  rule  apply  where  the  dominant  tenement 
has  previously  acquired  a  greater  degree  of  light  (o). — 
There  is  no  different  rule  of  law,  as  regards  the  ease- 
ment and  obstruction  of  light,  for  buildings  in  towns  and 
buildings  in  the  country ;  although  the  latter  would  in 
general  acquire  in  fact  a  greater  amount  of  light  by  reason 
of  the  scarcity  of  neighbouring  buildings  ( p) . 


(k)  Brett,  L.  J.,  Eceles.  Com.  v. 
Kino,  L.  R.  14  C.  D.  224  ;  49  L.  J. 
C.  529.  Fer  cur.  Kelk  v.  Pearson, 
L.  K.  6  Ch.  811;  Zondon  Brewery 
Co.  V.  Tennant,  L.  B.  9  Ch.  216  ; 
43  L.J.  0.  457. 

■  (I)  Bldon,  L.  C,  Att.-Gen.  v. 
Nichol,  16  Ves.  338,  adopted  by 
Wood,  V.-C,  Dent-v.  Auction  Mart 
Co.,  L.  E.  2  Eq.  245  ;  35  L.  J.  C. 
S55  ;  and  Malins,  V.-C,  Lanfran- 
chi  V.  Mackenzie,  L.  E.  4  Eq.  426  ; 
36  L.  J.  0.  518. 

-  (»»)  25  &  26  Viot.  0.  102,  s.  85  ; 
BeaM  V.  Perry,  L.  14.  3  Eq.  465 ; 


Saskett  v.  Bais!<,  L.  E.  20  Eq.  494 ; 
45  L.  J.  C.  13 ;  Selbome,  L.  C, 
London  Brewery  v.  Tennant,  L.  E. 
9  Ch.  220  ;  43  L.  J.  C.  457. 

(n)  Parker  v.  First  Avenue  Sotel 
Co.,  L.  R.  24  C.  D.  282;  Brett, 
L.  J.,  Secies.  Commiss.  v.  Xino, 
L.  E.  14  C.  D.  223 ;  49  L.  J.  C. 
529. 

(o)  Thced  v.  Deienham,  L.  E.  2 
C.  D.  165.     . 

{p)  Wood,  V.-C,  Sent  \.  Auction 
Mart,  L.  E.  2  Eq.  248  ;  35  L.  J.  C 
662 ;  explaining  Clarke  v.  Clark, 
L.  E.  1  Ch.  16;  35  L.  J.  C  151. 
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The  easement  is  not  limited  by  tlie  quantity  of  light  Use  of  light 
actually  used,  or  by  the  purposes  for  which  it  is  used.  tenen^rS^'^ 
The  use  in  fact  made  of  the  light  from  time  to.  time  is 
material  only  so  far  as  it  may  serve  as  a  practical  test  of 
the  quantity  of  light  enjoyed,  and  of  any  obstruction  of  it; 
as  in  the  case  of  the  studio  of  a  sculptor  or  artist,  or  a 
sample  room  for  goods  (q) .  An  action  may  be  brought 
for  an  obstruction  of  light  in  respect  of  the  possible  future 
use  of  it,  although  sufEoient  light  be  left  for  the  purpose 
for  which  it  has  hitherto  been  used  ;  and  the  damages  are 
to  be  measured  by  the  value  of  the  light  for  any  purpose 
for  which  the  dominant  tenement  may  reasonably  be  con- 
sidered available,  at  the  present  time  or  in  the  future  (r). 
If  the  light  be  obstructed  so  as  to  render  the  premises 
useless  for  the  owner's  trade,  it  seems  that  he  may  recover 
damages  for  the  expense  of  removal  to  other  premises  (-s) . 
— Upon  this  principle  an  easement  of  light  may  be  XTnoccupied 
acquired  for  a  building  without  any  actual  use  or  occu-  ®°^™®°  ■ 
pation  for  any  purpose ;  as  was  held  in  the  case  of  a  house 
structurally  complete,  but  internallj^  incomplete  and  unfit 
for  habitation,  and  which  remained  in  that  state  and 
tmoccupied  during  the  whole  period  of  time  required  to 
establish  the  easement  (;!).  And  the  owner  of  a  house  is 
entitled  to  the  full  remedies  for  an  obstruction  of  the  light, 
whether  in  damages  or  by  injunction,  in  respect  of  the 
injury  to  his  property,  though  he  does  not  occupy  it  or 
suffer  personal  discomfort  or  inconvenience  (?*). — Upon  Conversion 
the  same  principle  the  conversion  of  a  tenement  from  one  l^  new  use. 


(q)  lanfranchi  Y.  Mackenzie,  Tj. a.  275;  33  L.  J.   C.   698,   and  Zan- 

4  Eq.  421  ;  36  L.  J.  C.  .518  ;  Yates  franchi  t.  Mackenzie,  L.  R.  4  Eq. 

V.  Task,  L.  K.  1  Ch.  298  ;   35  L.  J.  421  ;  36  L.  J.  C.  518 ;  which  re- 

0.  539  ;   Theed  v.  Debenham,  L.  E,.  stricted  the  right  of  action  to  the 

2  C.  D.  165.  light  in  fact  used. 

(r)  Aynsleii  v.  Glover,  L.  E..  18  (s)  See  The  Queen  v.  Fotdter,  56 

Eq.  544  ;  44  L.  J.  0.  523  ;  Moore  v.  L.  J.  Q.  B.  581  ;  S.  C.  20  L.  E..  Q. 

Mall,   L.  E.  3  Q.  B.  T>.  178  ;   47  B.  D.  132 ;  57  L.  J.  Q.  B.  138. 

L.  J.  Q.  B.  334.    These  cases  sub-  (i)  Courtauld  v.    Legh,  L.   E.  4 

stantially    overrule    the    cases    of  Ex.  126  ;  38  L.  J.  Ex.  45. 

Martin    v.    Ooble,    I    Camp.    322  ;  («()   Wilson  v.  Townend,  \  Dr.  & 

Jacksmi  v.  Newcastle,  3  D.  J.  &  S.  Sm.  324  ;  30  L.  J.  0.  25. 
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purpose  to  another,  as  a  dwelling-house  into  a  workshop 
or  conversely,  does  not  affect  or  qualify  the  easements  of 
light  which  were  appurtenant  to  the  tenement  before  the 
conversion  ;  right  of  access  for  light  being  independent  of 
the  purpose  to  which  the  light  is  applied  (v).  So  where  a 
church  was  pulled  down  and  the  site  sold  for  building  a 
warehouse,  the  lights  appurtenant  to  the  church  were  held 
to  pass  for  the  use  of  the  warehouse  {w) . 

Alterations  The  owner  of  the  dominant  tenement  may  improve  the 

light  through  an  ancient  opening,  by  clearing  away 
muUions  and  transomes,  removing  casements,  and  any 
other  like  means,  without  affecting  the  existing  ease- 
ment (x) .  He  may  alter  the  form  of  the  opening  or  he 
may  make  a  new  opening  in  a  plane  parallel  to  the 
ancient  opening,  or  at  an  inclination  to  it ;  and  he  will 
retain  the  original  easement  of  light  so  far  as  it  wUl  serve 
the  new  opening  (y).  The  identity  of  the  building  that 
receives  the  light  is  immaterial,  provided  the  light  used  in 
the  new  building  is  to  a  substantial  extent  the  same  as 
that  used  in  the  old  (s). 
Enlarging  But  if  he  enlarge  the  ancient  openings  or  make  a  new 

ancien  g  a.  Qpg-^|^g^  ]3y  -jyliio]!  }xq  might  in  time  acquire  an  enlarged 
easement,  the  owner  of  the  servient  tenement  may  obstruct 
the  light  through  the  new  or  enlarged  opening,  so  far  as 
to  prevent  the  acquisition  of  any  additional  easement, 
provided  that  he  does  not  at  the  same  time  obstruct  the 
ancient  light  or  any  part  of  it.  It  is  no  justification  of  an 
obstruction  of  the  ancient  light  that  he  cannot,  without 
doing  so,  obstruct  the  enlarged  or  new  opening  (a).     Nor 

{v)  Fry,  J.,  National  Ins.  Co.  v.  {y)  National  Ass.    Co.    y.   Pru- 

Pnidential  Ass.  Co.,  L.  E.  6  C.  D.  dential  Ass.  Co.,  L.  R.  6  C.  D.  757; 

764;  46  L.  J.  C.  871;  Cotton,  L.  J.,  46  L.  J.  C.  871  ;  Sulkrs  v.  Dick- 

Seott  V.  Pape,  L.  R.  31  C.  D.  569  :  inson,  L.  E.  29  C.  D.  155  ;  54  L.  J. 

55  L.  J.  G.  426.  C.   776  ;  JSarnes  v.  loach,  L.  K.  4 

[w)  Eccles.  Coinmis.  v.  Eino,  L.  R.  Q.  B.  D.  494  ;  48  L.  J.  Q.  B.  756. 

14  C.  D.  213  ;  49  L.  J.  C.  529.  (z)  Scott  v.  Pape,  L.  R.  31  C.  D. 

{x)  Turner  v.  Spooner,   1  Dr.  &  554  ;  56  L.  J.  C.  426  ;  post,  p.  308. 

Siu,  467  ;  30  L,  J.  C.  801.  (a)  Tapling  v.  Jones,  11  H.  L.  C. 


CHAP.  T.    EASEMENTS.  217' 

is  the  owner  who  has  thus  enlarged  his  lights  hound  to 
restore  them  to  the  ancient  form  and  position  as  a  con- 
dition of  obtaining  relief  against  an  obstruction  ;  whether 
he  seeks  the  .legal  remedy  of  damages,  or  the  equitable 
remedy  of  an  injunction  (b).  "  The  principle  is  perfectly 
plain,  that  opening  a  new  window  or  the  enlargement  of 
an  old  window  in  the  wall  of  your  house  is  no  injury  or 
wrong  to  your  neighbour.  It  is  one  of  the  rights  of  pro- 
perty which  any  man  is  entitled  to  exercise,  and  he  cannot, 
by  exercising  that  right,  lose  any  other  right  which  he 
may  have  acquired.  Therefore,  having  got  a  right  to  the 
entry  of  light  into  a  window  of  a  certain  size,  he  does  not 
by  making  that  window  larger  lose  his  right  to  the  entry 
of  the  light  to  the  old  part  of  it"  (c).  Upon  the  same 
principle  if  a  house  be  pulled  down  or  destroyed  by  fire, 
and  a  new  house  be  built  upon  the  site  with  altered  or 
enlarged  windows,  provided  the  ancient  apertures  or  any 
part  of  them  are  substantially  contained  in  the  new  ones, 
they  cannot  be  obstructed.  If  the  ancient  apertures  are 
not  substantially  preserved  in  the  new  house  they  may  be 
considered  as  abandoned  (d). 

The   acquisition   of   additional   light   from   a  different  Additional 
direction  does  not  affect  or  diminish  the  easement  over  the  J:^^      ?™ 
servient  tenement ;  the  owner  of  which  is  not  justified  in  direction, 
obstructiag  the  easement  over  his  own  land,  because  the 
dominant  owner  by  purchase  or  otherwise  has  obtained 
light  from  other  land  equivalent  to  the  light  obstructed  (e) . 

290  ;   34  L.  J.  C.  P.  342,  overruKng  38  L.  J.  C.  372. 

Eenshaw  v.  Bean,    18  Q.   B.   112;  (c)  MelUsh,    L.    J.,   Aynsley  v. 

21  L.  J.  Q.  B.  219,  and  other  cases  Glover,   L.    R.    10    Ch.    283;    44 

•whioli  decided  that  upon  the  en-  L.  J.  C.  523. 

largement  of  an  ancient  light,  the  (rf)   Hutchinson    v.    Copestalce,    9 

servient   owner  might  obstruct  it  C.  B.  N.  S.  863 ;    Curriers^  Co.  v. 

wholly,    and    that    the    dominant  Corbett,  2  Dr.  &  S.  355  ;  Newson  v. 

owner  had  no  remedy  untU  he  had  Fender,  L.  R.  27  C.  D.  43  ;  Bullers 

restored  it  to  the  original  dimen-  v.  Dickinson,  L.  E.  29  C.  D.  155 ; 

sions.     See   Newson  v.  Fender,    L.  64   L.   J.   0.   776 ;    Scott  v.  Fape, 

R.  27  C.  D.  43.  L.  E.  31  C.  D.  554  ;   65  L.  J.  G. 

(S)  Staight  v.  Burn,  L.  R.  5  Ch.  426. 

163 ;   39  L.  J.  C.  289  ;   explaining  («)  Dyers'  Co.  v.  Eing,  L.  E.  9 

Heath  v.  Buclmall,  L.  E.  8  Eq.  1 ;  Eq.  438 ;  39  L.  J.  C.  339. 
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Nor  can  the  servient  owner  justify  an  obstruction  by  himself 
providing  an  equivalent  quantity  of  light  by  reflection  or 
other  means,  without  the  consent  of  the  dominant 
owner  (y).  The  dominant  owner  does  not  lose  his 
remedies  by  himself  diminishing  the  light,  so  far  as  an 
obstruction  affects  the  residue  (s). 


§  3.— AiE. 

Distinction  of  air  and  light  as  subject  of  easement. 

Easement  cannot  be  claimed  for  passage  of  air. 

Nuisance   of    pollution   of   air — nuisance  of  noise — noxious  trades — 

nuisance  of  railway — remedy  of  reversioner. 
Easement  of  diffusing  noxious  vapours  and  noises. 

Distmotion  of       jj^  .^^as  formerly  the  practice  in  actions  for  obstruction  of 

air  and  bght        .  ^  .,,.,.,. 

as  subject  light,  to  couple  the  word  "  air  with  "light  "  in  pleadings 
0  easement.  ^^^  -^^  proceedings  of  the  Court,  upon  the  assumption 
that  air  was  so  connected  with  light  as  to  be  subject  to  the 
same  rules  ;  but  it  is  now  recognised  that  they  are  not  so 
inseparably  connected.  The  Courts  will  not  allow  the 
word  "air"  to  be  coupled  with  "light,"  as  a  matter  of 
course  ;  nor  allow  it  to  be  inserted  in  proceedings  of  the 
Court  respecting  light  without  a  special  direction  (a). 
The  Court  can  deal  with  a  pollution  of  the  air  on  the 
ground  of  nuisance ;  and  "  this  is  perhaps  the  proper 
ground  on  which  to  place  the  interference  of  the  Court, 
although  in  decrees  the  words  "  light  and  air"  are  often 
inserted  together  as  if  the  two  things  went  pari  passu." 
And  it  is  said,  "  the  Court  has  interfered  to  prevent  the 
total  obstruction  of  all  circulation  of  air  "  (S).  But  "  it  is 
only  in  very  rare  and  special  cases,  involving  danger  to 

()/)  Staiffht  V.  Sum,  L.  R.  5  Ch.  (a)  City  Brewery  Co.  v.  Tennant, 

163  ;  39  L.  J.  C.  289.  L.  E.  9  Ch.  221 ;  43  L.  J.  C.  459  ; 

(s)  Staight  v.  Burn,  L.  E.  6  Ch.  Baifter  v.  Bower,  44  L.  J.  C.  625. 

163  ;  39  L.  J.  C.  289  ;  Scott  v.  Pape,  (b)  Wood,  V.-C,  Sent  v.  Auction 

L.  E.  31  C.  D.  554  ;   55  L.  J.  C.  Mart,  L.  E.  2  Eq.  252  ;  35  L.  J.  C. 

426-.  555 ;  Mall  v.  Lichfield  Breiverii,  49 

L.  J.  C.  656. 
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healtli,  that  the  Court  would  be  justified  in  interfering  on 
the  grouad  of  dimiaution  of  air"  (c). 

No  such  easement  can  be  olaimed  in  law  as  to  entitle  Easement 

cannot  be 

the  owner  of  land  or  buildings  merely  to  have  the  air  pass  claimed  for 
to  or  from  the  adjacent  land  without  obstruction.  Such  a  v^^^s^  °^ 
right  is  not  an  ordinary  incident  of  property,  as  agaiast 
the  ordinary  right  of  the  adjacent  owner  to  build  as  he 
pleases  upon  his  own  land ;  nor  can  it  be  acquired  by  use 
or  prescription  (c?) .  It  may  be  the  subject  of  covenant 
blading  the  covenantor  personally,  and  all  persons  taking 
the  land  from  him  with  notice  of  such  a  covenant;  but 
it  cannot  be  annexed  to  the  land  as  a  servitude  blading 
a  purchaser  without  notice  (e).  "  There  is  this  difference 
between  the  present  claim  and  the  claim  to  light.  The 
right  ia  that  case "  is  always  limited  to  the  particular 
window  or  aperture  through  which  the  -light  has  had 
access ;  it  is  one,  therefore,  agaiast  which  an  adjoiaing 
owner  can  defend  himself  by  blocking  it  up  within  the 
period  necessary  for  the  gaiaing  of  a  right.  But  here  the 
claim  is  of  such  a  character  that  its  enjoyment  could  only 
be  prevented  by  surrounding  the  land  vdth  erections  as 
■high  as  it  might  at  any  time  be  wanted  to  build  on  the 
land  "  (/) . — ^Accordiagly  an  easement  cannot  be  claimed  to 
have  the  free  passage  of  air  for  the  working  of  a  windmill ; 
for  the  reason  that  the  adjacent  land  owner  has  no  practical 
means  of  preventing  it,  and  that  the  claim  is  too  vague, 
undefined  and  extensive  to  be  recognised  by  law  (g).  So, 
a  claim  cannot  be  supported  for  the  free  access  of  air  to  a 
timber  staging  or  structure  used  for  storing  and  drying 

(c)  Selbome,  L.  C,  Cit)/ Brewery      Jield  Brewery,  49  L.  J.  C.  655. 

Co.  T.  Tennant,  supra.  {/)  Bramwell,  L.  J.,  Bryant  v. 

(d)  Bryant  v.  Be/ever,  L.  E.  4  C.       Zefever,  L.  B.  4  0.  P.  D.  178  ;  48 
P    J)    172  ;  48  L.  J.   C.  P.  380  ;       L.  J.  C.  P.  383. 

Harris  Y.  Be  Pinna,  L.  K.  33  0.  D.  {g)   Weib  t.  Bird,  13  C.  B.  N.  S. 

238  ;  56  L.  J.  C.  344.  841 ;    31   L.  J.   C.   P.   335  ;    ante,  ' 

(e)  Ante,  p.  203  ;    Ball  v.  Bich-       p.  201. 
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timber,  wliich  would  in  effect  prevent  building  on  tbe 
adjacent  land  (h).  Upon  the  same  principle  no  claim  can 
be  made  by  the  owner  of  a  house  for  an  obstruction  to  the 
draught  of  the  chimney  and  the  escape  of  smoke,  caused  by 
buildings  upon  the  adjacent  land.  "  The  right  claimed  is 
not  one  the  law  allows,  being  too  vague  and  uncertain ; 
one  the  acquisition  of  which  the  adjoining  owner  could  not 
defend  himself  against "  (?). 

Nuisance  by         The  owner  of  land  is  prima  facie  entitled  to  have  the 
air.  air  in  its  natural  state,  unpolluted  by  any  nuisance  ema- 

nating from  the  adjacent  land ;  but  in  order  to  give  cause 
of  complaint  there  must  be  a  substantial  interference  with 
the  reasonable  use  and  enjoyment  of  the  property,  having 
regard  to  its  position  and  circumstances  (j). — The  owner 
of  a  dwelling-house  is  entitled  to  have  the  air  sufficiently 
piu'e  and  unpolluted  for  the  j)urpose  of  habitation,  and 
may  complain  of  noxious  smells  or  vapours  or  infection 
of  disease  discharged  from  the  adjacent  land.  An  action 
lies  for  keeping  pigs  so  close  to  a  dwelling-house  as  to 
pollute  the  air  and  render  it  unwholesome  (k) ;  or  for 
carrying  on  a  noxious  trade  or  business,  as  that  of  a  tallow 
chandler  (/) ;  or  that  of  abrickmaker  (???).  And  an  injunc- 
tion was  granted  against  carrying  on  a  small  pox  hospital 
so  as  to  be  a  nuisance  by  infection  to  the  adjacent 
houses  (w). — Pollution  of  air  maybe  actionable  for  inter- 
fering with  personal  comfort,  although  not  otherwise 
injurious  to  health.     An  injunction  was  granted  against 


(/»)  Harris  v.  De  Finna,  L.  E.  33  {I)  miss  v.  Sail,  i  Bing.  N.  C. 

C.  D.  238 ;  56  L.  J.  0.  344.  183. 

(i)  Bryant  v.  Lefever,  L.  R.  4  C.  (m)    Walter  v.    Selfe,  4  De  G-.  & 

P.  D.  178  ;  48  L.  J.  C.  P.  380.  Sm.   315  ;  20  L.  J.  C.  434      ' 


(j)  St.    Helen's   Smelting    Co.  v.  Y.  lidbetter,    13  0.   B.   N.   S.  470 ; 

Tipping,  11  H.  L.  C.  642  ;  35  L.  J.  32  L.  J.  C.  P.  104. 

Q.  B.  66  ;   Salvin  v.  North  Brance-  («)  Hill  v.  Metrop.  Asylum,  L.  R. 

_  peth  Coal  Co.,  L.  K.  9  Ch.  70S ;  44  4  Q.  B.  D.   433  ;    6  Ap.  Ca.  193. 

"  L.  J.  C.  149.  See  Fleet  y.  Metrop.  Asylum,  Times, 

{k)  AUred's  Cau,  9  Co.  57  i.  3  Mar.  1886. 
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the  erection  of  a  public  urinal  so  near  a  dwelling-liouse  as 
to  be  a  nuisance  to  tbe  occupiers  (o).  And  nuisances  may 
be  dealt  with  under  the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  114,  although  not  injurious  to  health  (/>).— 
A  nuisance  may  be  actionable  by  reason  of  being  specially 
detrimental  to  a  particular  manufacture  carried  on  upon 
the  adjacent  land  {q) ;  or  by  reason  of  being  specially  detri- 
mental to  trees  and  vegetation  (r) . 

The  occupier  of  a  dwelling  house  is  also  entitled,  as  an  Nuisance  of 
ordinary  incident  of  property,  to  be  free  from  the  dis- 
turbance of  noises  emanating  from  the  adjacent  premises ; 
and  in  case  of  such  noises  amounting  to  a  material  nuisance 
incompatible  with  the  comfort  of  habitation,  he  would  be 
entitled  to  relief  by  an  action  for  damages  and  for  an 
injunction.  "  There  is  no  distinction  whether  it  be  smoke, 
smell,  noise,  vapour  or  water  or  any  other  gas  or  fluid. 
The  owner  of  one  tenement  cannot  cause  or  permit  to  pass 
over  or  flow  into  his  neighbour's  tenement  any  one  or 
more  of  these  things  in  such  a  way  as  materially  to 
interfere  with  the  ordinary  comfort  of  the  occupier  of  the 
neighbouring  tenement,  or  so  as  to  injure  his  property"  (s). 
Accordingly  an  injunction  was  granted  to  restrain  a 
nuisance  of  noise  from  an  iron  factory,  as  well  as  the 
nuisance  of  smoke  and  noxious  effluvia  from  the  factory 
chimney  (t).  An  action  was  held  maintainable  for  a 
nuisance  of  noise  which  frightened  cattle  and  disturbed  the 
game  upon  the  plaintiff's  land  (m)  .  An  rajunction  was 
granted  to  restrain  public  entertainments  accompanied  with 

(o)    Vernon  v.   SI.    James,  L.  R.  (r)  St.  Selen's  Co.  v.  Tipping,  l\ 

16  C.  D.  4i9 ;  50  L.  J.  0.  81  ;  Sel-  H.  L.  C.  642  ;  35  L.  J.  Q.  B.  66 ; 

lors  T.  Matlock  Local  Board,  L.  E.  Shotts  Iron  Co.  v.  Inglis,  L.  E.  7 

UQ.  B.D.  928.  Ap.  Ca.  618. 

(p)  Malton   Board  of  Health  v.  (s)  Eomilly,    M,    E.,    Crump  v. 

Malum  Manure  Co.,  L.  E.  4  Ex.  J>.  Lambert,  L.  E.  3Bq.  413;  Selbome, 

302;  49  L.  J.  M.  90  ;  Bishop  Auclc-  L.   C,  Gaimt  v.  Fynney,   L.  E.   8 

land  San.  Auth.  v.  Bishop  Auchland  Ch.  11 ;  42  L.  J.  C    122. 

Iron  Co., 1j.  E.  10  Q,.  B.  D.   138;  (t)  Crump  y.  Lamtert,  supra. 

62  L   J   M.  38.  («)  Ibbetson  v.  Beat,  3  H,  &  0. 

(q)  Cooke  T.  Forbes,  L.  E.  5  Eq.  644  ;  34  L.  J.  Ex.  118. 
166;  37  L.  J.  C.  178. 
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the  nuisance  of  music,  and  fireworks,  and  disorderly 
crowds  (ti).  An  injunction  was  granted  against  ringing  a 
peal  of  bells  in  a  religious  institution,  to  the  annoyance 
of  the  neighhours.  But  in  the  case  of  the  established 
church  of  a  parish  or  parochial  district  the  bells  are  an 
appendage  recognised  by  law  (v) . 
Noxious  It  is  no  justification  of  a  nuisance  that  it  is  caused  by 

carrying  on  a  lawful  business  in  a  proper  manner  and 
in  a  proper  place  (w) ;  or  that  similar  nuisances  already 
exist  at  the  place  («).  The  place  and  circumstances  are 
material  only  to  the  question  whether  the  alleged  nui- 
sance is  to  be  considered  as  actionable  in  relation  to  the 
adjacent  occupiers.  "  If  a  man  lives  in  a  street  where 
there  are  numerous  shops,  and  a  shop  is  opened  next 
door  to  him  which  is  carried  on  in  a  reasonable  way, 
he  has  no  ground  of  complaint  because  to  himself  indi- 
vidually there  may  arise  much  discomfort  from  the  trade 
carried  on  in  that  shop  "  (y) .  So,  the  nuisance  of  noise 
is  essentially  a  question  of  degree  and  circumstance ;  it 
must  be  exceptive  and  unreasonable  in  order  to  be  action- 
able. In  a  town  the  noises  arising  from  the  ordinary 
traffic  and  from  the  ordinary  use  and  habitation  of 
houses,  such  as  music,  the  cries  of  children,  and  the 
entertainment  of  company,  are  annoyances  without  legal 
remedy  (z) .  But  where  the  ground  floor  of  a  house  was 
tirrned  into  a  stable  and  horses  were  fastened  up  to  the 
party  wall,  it  was  held  that  the  noise  of  the  horses  became 
a  nuisance  that  entitled   the  occupant  of  the  adjoining 

■   (u)   Walker  v.  Brewster,  L.  K.  5  N.  S.  334  ;   West  v.    White,  L.  R. 

Eq.  25  ;  37  L.  J.  C.  33  ;  InchbaU  v.  4  C.  D.  635  ;  46  L.  J.  C.  333. 

Robinson,   L.   E.  4  Ch.  388.      See  [x)   Crump  v.  Lambert,  L.  E.   3 

Jenkins  v.   Jaekson,   "W.    N.    1888,  Eq.  413. 

p.  194.  («/)  Chelmsford,  L.  C,  St.  Sden's 

(v)  Soltau  T.  De  Keld,  2  Sim.  N.  Smelting  Co.  v.  Tipping,  supra;  Erie-, 

S.  133.  C.  J.,  Cavey  v.  Lidbetter,  13  C.  B. 

{w)  Bamford  v.   Turnky,  3  B.  &  N.  S.  470  ;  32  L.  J.  0.  P.  106. 

S.   62  ;    31  L.   J.   Q.  B.   286 ;    St.  (s)   Selbome,    L.    C,    Gaunt   v. 

Helen's  Smelting  , Co.  Y.   Tipping,    11  Fynney,  Jj. 'R.  S  Ch.    12;  42  L.J. 

H.  L.  C.  642 ;   35  L.  J.  Q.  B.  66,  C.   122 ;  "Wood,  V.-C,    Walker  T. 

ovemiling  Sole  v.  Barloio,  4  C.  B.  Brewster,  supra. 
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house  to  an  injunction  (a) .  Upon  this  principle  it  is  held 
that  the  keeping  of  a  school  is  not  necessarily  a  nuisance 
to  be  restrained  by  the  Court,  though  it  may  depreciate 
the  adjacent  property  by  causing  annoyance ;  nor  is  it  a 
breach  of  a  covenant  not  to  do  anything  that  is  a  "nuisance  " 
to  the  occupiers  of  the  adjacent  property.  It  is  a  breach 
of  a  covenant  not  to  carry  on  any  trade  or  business  upon  the 
premises ;  and  if  the  covenant  restrained  "  annoyances  "  it 
would  be  within  the  covenant  if  conducted  in  such  a 
manner  as  to  cause  annoyance  (5) . — Statutory  powers  are  JSTuisance  of 
sometimes  given  for  public  purposes  in  exercise  of  which  ''^"'^^y- 
nuisances  are  excused  so  far  as  they  are  unavoidable ; 
as  in  the  case  of  public  railway  companies  using  locomotive 
engines  which  emit  smoke  and  noise  over  the  neighbour- 
hood; unless  they  can  be  charged  with  negligence  in 
regard  to  the  construction  or  working  of  the  engines  (c) . 
Aud  an  injunction  was  refused  against  a  railway  company, 
to  restrain  the  keeping  of  cattle  and  carrying  on  cattle 
traifio  upon  land  purchased  by  them,  to  the  annoyance  of 
the  neighbourhood  by  the  noise  and  dirt  of  the  cattle,  by 
reason  of  their  statutory  authority  to  use  the  land  for  that 
purpose  (c?).  The  Acts  for  regulating  the  use  of  locomo- 
tives upon  highways  expressly  save  the  right  of  any  person 
to  recover  damages  for  any  injury  sustained  in  the  use  of 
a  locomotive  (e). 

A  reversioner  has  no  cause  of  action  for  nuisances  to  the  Eeversioner. 
occupation  of  demised  premises  caused  by  the  pollution  of 
air  or  by  noises;  because  such  nuisances  are  in  general 
merely  temporary  and  may  cease  before  the  reversion  comes 
into  possession ;  nor  can  the  intention  to  continue  them  be 

(a)  BallY.  Say,  L.  E.  8  Ch.  467.  Jonesv.  Fesfmiog  JRij.,  L.  E.  3  Q.  B. 

[i)  DoeY.  Keeling,  1  M.  &  S.  95  ;  733  ;  37  L.  J.  Q.  B.  214. 

Kemp  T.  Sober,  1   Sim.  N.  S.  517  ;  {d)  London    S;  Brighton    My.    v. 

Sarrison   y.   Good,    L.    B.   11   Eq.  Truman,  L.  R.  11  Ap.  Ca.  45  ;  55 

338  ;  40  L.  J.  C.  294.  L.  J.  C.  354. 

(c)  Hmnmersmith  Ry.  v.  Brand,  (e)  28  &  29  Viet.   c.   83,  s.   12  ; 

L.  K.  4  H.  L.  171  ;  38  L.  J.  Q.  B.  Powell  v.  Fall,  L.  E.   5  Q.  B.  D. 

265 ;    Vaughan  v.  Taff  Vale  By.,  5  597 ;  49  L.  J.  Q.  B.  428. 
H.  &  N.  679  ;  29  L.  J.  Ex.  297 ; 


224 


USES  AND  PROFITS  IN  LAND  OF  ANOTHER. 


presumed  (c).  The  same  principle  applies  to  the  reversion 
of  weekly  tenancies;  for  a  tenancy  from  week  to  week  may 
continue  as  long  as  any  other  tenancy,  and  a  weekly  or 
a  yearly  tenant  has  full  remedies  for  a  nuisance  to  his 
occupation  (/). 


Easement  of 
diffusing 
noxious  Ta- 
pours  and 
noises. 


Easements,  in  the  proper  sense  of  the  word,  may  he  ac- 
quired of  discharging  noxious  smells  and  vapours  into  the 
air,  and  of  producing  noises,  that  would  otherwise  he  nui- 
sances to  occupiers  of  adj  acent  land.  They  may  be  acquired, 
like  other  easements,  by  grant  or  by  prescription.  "  By 
lapse  of  time,  if  the  owner  of  the  servient  tenement  has  not 
resisted  for  a  period  of  twenty  years,  then  the  owner  of  the 
dominant  tenement  has  acquired  the  right  of  discharging 
the  gases  or  fluid,  or  sending  smoke  or  noise  from  his  tene- 
ment over  the  tenement  of  his  neighbour"  {g).  A  grant 
was  made  of  an  easement  appurtenant  to  a  house  of  dis- 
charging smoke  into  chimneys  in  the  wall  of  the  adjacent 
house ;  and  it  was  held  that  a  purchaser  of  the  servient 
house  had  constructive  notice  of  the  servitude  from  the 
number  of  chimneys  in  the  wall  being  in  excess  of  those 
used  for  the  house  (A). 

A  prescriptive  easement  of  subjecting  the  servient  tene- 
ment to  what  would  otherwise  be  an  actionable  nuisance 
can  be  acquired  only  where  the  circumstances  are  such  that 
the  nuisance  could  be  resisted.  As  to  noise,  there  is  no 
mode  of  resistance  except  by  action ;  and  in  the  case  of 
open  and  unoccupied  ground  noise  is  no  nuisance  and  not 
actionable,  and,  therefore,  the  continuance  of  it  will  not 
found  an  easement.  Hence  if  a  new  house  be  built  upon 
the  ground  the  occupier  may  complain  of  the  nuisance  of 


{e)  Simpson  v.  Savage,  1  C.  B. 
N.  S.  347  ;  Mott  v.  Shoolbred,  L.  R. 
20  Eq.  22  ;  44  L.  J.  0.  380  ;  Cooper 
V.  Crabtree,  L.  E,.  20  C.  D.  589  ;  51 
L.  J.  C.  189.  See  House  Property  Co. 
V.  Horse  Nail  Co.,  L.  E.  29  C.  D. 
193  ;  54  L.  J.  C.  715. 


(/)  Jones  V.  Chappell,  L.  E.  20 
Eq.  539  ;  44  L.  J.  C.  658  ;  Inchiald 
V.  Bobiiison,  L.  E,.  4  Ch.  395. 

(p)  EomiUy,  M.  E.,  Crump  v. 
Lambert,  L.  E.  3  Eq.  413. 

(A)  Hervey  v.  Smith,  22  Beav. 
299. 
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noise,  however  long  it  had  previously  continued  («').  Or, 
the  noise  may  have  continued  for  a  long  time  without  an- 
noying the  occupier  sufficiently  to  be  ground  of  action,  and 
may  have  afterwards  been  increased  to  a  degree  constitut- 
ing an  actionable  nuisance ;  from  which  time  only  would 
it  avail  for  founding  a  prescriptive  right  (/).  So,  as  to 
noxious  smells,  in  order  to  establish  a  prescriptive  right  it 
is  not  sufficient  to  prove  the  continued  production  of  the 
smell  upon  the  dominant  tenement  during  the  period  of 
time  required  to  found  a  prescriptive  title,  but  it  must  also 
be  proved  that  during  the  same  time  the  smell  in  fact 
pervaded  the  alleged  servient  tenement  in  such  a  manner 
that  the  owner  might  have  taken  legal  proceedings  in  pre- 
vention (k). — No  such  easements  are  acquired  by  ruere 
priority  of  occupation ;  nor  is  it  any  justification  of  a  nuis- 
ance to  the  adjoining  occupier  that  he  voluntarily  came 
to  the  nuisance,  if  his  tenement  had  not  previously  become 
servient  to  it  (/). 


§  4. — Watee. 

Eigtts  of  riparian  owner  in  natural  stream. 

Easement  of  diverting  stream  througli  artificial  watercourse — limits  of 
easement — use  of  the  water — maintenance  and  repair  of  water- 
course— liability  for  non-repair. 

Easement  of  discharging  water  or  other  matters— liability  for  nuisance 
— exception  of  natural  use  of  land. 

Limits  of  easement — discharge  in  excess — maintenance  and  repair  of 
watercourse — alteration  of  discharge. 

Artificial  stream — riparian  owners  upon  artificial  streams  — permanent 
artificial  streams. 

Easement  of  discharging  rain-water  from  eayes  of  house. 

Water  standing  upon  the  sm'face  of  land  and  water  Property  in 
diffused  through  the  soil,  are  presumptively  considered  in  "^^*^'^- 

(i)  Sturges  v.  Bridgman,  L.  E.  11  (h)  Flight  v.  Thomas,  10  A.  &  E. 

CD.  852  ;  4S  L.  J.  C.  785.  690. 

(i\  Ball  V    Sail,  L.   K.    8   Ch.  [1)  JElliotson  y.  Feetham,  2  Bing. 

iP,Y'  N.  C.  134;  Bliss  Y.  Sail,  i  Bing. 

'■  N.  C.  183. 
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Natural 
Btreams. 


law,  in  regard  to  property,  as  part  of  the  land  itself. 
"Water  flowing  in  defined  natural  streams  is  not  the  sub- 
ject of  property,  further  than  that  every  riparian'  owner 
prima  facie  has  the  right  to  have  it  flow  on  in  its  natural 
state,  and  to  have  the  use  of  it  in  passing  for  limited  pur- 
poses. This  right  of  the  riparian  owner  resembles  an 
easement  in  some  respects ;  namely,  as  against  the  upper 
riparian  owner  in  requiring  him  to  suffer  the  water  to  flow 
through  his  land,  and  in  limiting  the  use  of  it  upon  his 
land ;  as  against  the  lower,  riparian  owner,  in  requiring 
him  to  sufier  the  discharge  of  the  water  into  his  land. 
But  it  is  not  an  easement  properly  so  called,  nor  is  it 
treated  as  an  easement  ia  law ;  it  is  an  ordinary  incident 
of  riparian  property,  and  differs  from  an  easement  in 
being  appurtenant  by  nature  without  a  special  title  of 
grant  or  prescription.  "  The  right  to  have  a  stream 
running  in  its  natural  course  is,  not  by  a  presumed  grant 
from  long  acquiescence  on  the  part  of  the  riparian 
proprietors  above  and  below,  but  is  ex  jure  naturce ;  and  an 
iacident  of  property "  (a) . — Also  a  right  acquired  by  a 
riparian  owner  to  divert  the  water  of  a  natural  stream 
through  his  own  land,  though  sometimes  spoken  of  as  an 
easement,  is  not  properly  so  called.  It  is  an  act  of  owner- 
ship ;  and  so  far  as  it  may  be  an  appropriation  of  the 
water,  it  takes  that  which  was  not  before  the  subject  of 
property  ;  it  may  permanently  diminish  the  stream  to  the 
lower  tenements,  but  it  does  not  otherwise  render  them 
servient  to  any  use  or  interference  of  the  upper  owner  (5) . 


Easement  of         The  diversion  of  a  stream  through  an  artificial  water- 

Btream.'"^  °       Course  in  the  land  of  another  is  an  easement  properly  so 

called  as  regards  the  watercourse,  and  may  be  acquired  by 

grant  or  prescription.     Thus  an  easement  may  be  acquired 


(a)   Per  cur.  Dichinson  v.  Grand  (b)  Cookburn,   C.   J.,   Mason  v. 

Junction    Canal,   7   Ex.    299,    ante,       Shrewshmj  By.,    L.   R.    6    Q.  B. 
p.  148.  587 ;  40  L.   J.   Q.   B.   297 ;  ante, 

p.  151. 
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by  prescription  as  appurtenant  to  land,  for  the  occupier  to 
enter  upon  tlie  adjacent  land  from  time  to  time  as  occasion 
requires  to  divert  the  course  of  a  stream  for  the  irrigation 
of  his  land  (c) .  So  an  easement  may  he  acquired  as 
appurtenant  to  a  mill,  to  have  an  artificial  cut  or  water- 
course through  the  land  of  another  to  divert  the  vi^ater  of 
a  stream  to  the  mill  (d). — Water  mills  frequently  depend  Water  mills, 
upon  easements  of  this  kind.  The  mill  is  sometimes 
situated  upon  the  bank  of  the  natural  stream,  biit  more 
usually  at  some  distance  from  it ;  the  vs^ater  is  conveyed  to 
it  by  an  artificial  cut  from  a  weir  or  dam  across  the  stream, 
and  after  working  the  mill  is  restored  to  the  natural 
course.  The  artificial  cut  may  pass  through  the  land  of 
different  landowners  in  its  course  from  the  stream  to  the 
mUl,  and  the  right  to  such  a  watercourse  through  the  land 
of  -others  is  then  an  easement  appurtenant  to  the  mill. 
"Water  is  frequently  conveyed  from  the  natural  stream  in 
the  same  manner  for  purposes  of  irrigation  (c).  Where  a 
riparian  owner  diverts  a  natural  stream  through  an  artifi- 
cial watercourse  for  the  use  of  a  mill,  and  afterwards 
grants  and  conveys  the  mill  with  the  water  rights,  the 
miU  passes  to  the  grantee  with  the  appurtenant  easement 
of  the  watercourse  through  the  land  of  the  grantor,  and 
with  the  incidental  riparian  rights  of.  the  grantor  to  the 
flow  of  the  water  (/). 

The  easement  of  diverting  a  natural  stream  through  an  Limits  of 
.  artificial  watercourse  is  presumptively  defined  and  limited  ^^^^^^'^  • 
by  the  form  and  capacity  of  the  watercourse  in  its  exist- 
ing state.  The  grant  of  a  watercourse  may  convey  merely 
the  easement  or  right  to  the  fiow  of  water,  or  it  may,  if  so 
expressed,  convey  also  the  channel  or  pipe  through  which 
the  water  flows  ;  but  presiimptively  it  imparts  no  right  to 

Ic)  Seeston  v.  Weate,  5  E.  &  B.  Beeston  v.  Weate,  supra. 
986  ;  25  L.  J.  Q.  B.  U5.  (/)  Bolker  v.  Forritt,  L.  E.  10 

(d)  Nuitall  T.  Bracewell,  L.  B.  2  Ex.  59  ;    44  L.  J.  Ex.  52 ;    ante, 

Ex.  1;  36  L.J.  Ex.  1.  p.  152. 

(«)  Nuttall  V.   Bracewell,    supra  ; 

q2 
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Use  of  the 
•water. 


Maintenance 
and  repair. 


enlarge  the  watercourse  or  eliaiinel  so  as  to  carry  a  greater 
quantity  of  water  tlian  granted  and  thereby  enlarge  the 
easement  (g).  Nor,  after  the  grant  of  a  watercourse  in  a 
specified  channel,  can  the  servient  owner  make  any  alteration 
in  the  channel  in  derogation  of  the  easement  granted  {h). 

This  easement  is,  in  general,  independent  of  the  use  to 
which  the  water  is  appHed.  A  watercourse  appui^;enant 
to  a  mill  is  independent  of  the  use  of  the  mill,  whether  it 
be  a  grist  mill  or  a  fulling  miU,  or  any  other  kind  of  mill ; 
the  water  is  claimed  for  a  mill,  without  any  addition  of 
the  quality  of  the  mill,  and  the  mill  may  be  used  for  any 
purpose  at  the  pleasure  of  the  owner  (i) .  So  the  owner  of 
a  watercourse  used  for  the  supply  of  ponds  may  alter  the 
position  and  number  of  his  ponds,  without  affectiag  his 
original  right  to  the  water  {j).  And  the  owner  of  a  water- 
course used  hitherto  for  the  supply  of  cattle-sheds,  niay 
apply  the  water  to  cottages  built  in  place  of  the  cattle  sheds. 
His  right  is  to  have  the  water  flow  to  his  premises,  and  when 
it  arrives  there  he  may  do  what  he  likes  with  it  (A-) . 

The  easement  of  a  watercourse  impHedly  carries  vdth  it 
the  right  to  enter  upon  the  servient  tenement  to  cleanse  it 
so  as  to  maintain  the  free  flow  of  water ;  and  to  repair, 
when  necessary,  the  structure  or  channel  of  the  water- 
course {I).  The  servient  owner  will  be  restraiaed  from 
doing  anything  to  obstruct  the  maintenance  and  repair ; 
such  as  bmlding  a  house  over  the  pipes  through  which  the 
water  flows  {m). — The  owner  of  the  watercourse,  so  far  as 
he  is  entitled  to  maintain  and  repair  it,  ia  prima  facie  re- 
sponsible for  the  safety  of  the  water ;  and  in  case  of  an 
escape  of  water  through  his  negligence,  he  would  be  held 
liable  for  the  damages  («). 


(<?)  Taylor  v.  St.  Helms,  L.  R.  6 
CD.  264;  46  L.  J.  C.  857. 

(A)  Northam  T.  Hurley,  1  E.  & 
B.  665;  22  L.  J.  Q.  B.  183. 

(»)  Zuitrell's  Case,  4  Co.  86  a, 
87  a ;  Saunders  v.  Newman,  1  B.  & 
AH.  258. 

(J )  Sale  V.  OMroijd,  14  M.  &  W. 


789. 

(k)  Watts  T.  Kelson,  L.  E.  6  Oh. 
166  ;  40  L.  J.  C.  126. 

{I)  Fomfret  v.  Eieroft,  1  Wms. 
Saimd.  323. 

(m)  Goodhart  t.  Hyett,  L.  K.  25 
C.  D.  182;  53  L.  J.  C.  219. 

(«)  Fletcher  v.    Smith,   L.  E.   2 


nuisance. 
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Easements  may  be  acquired  of  discharging  water,  not  Easement  of 
being  a  natural  stream,  and  otter  materials,  into  or  througb  -syate  *,'^dram- 
tlie  land  of  another ;  such  as  the  easement  commonly  ap-  ^s^>  ^°- 
purtenant  to  a  dwelling-house  of  draining  off  refuse  water 
and  sewage ;  the  easement  of  draining  land ;  the  easement 
of  discharging  water  from  mines;    and  of    discharging 
water  impregnated  with  noxious  matters  from  mines  and 
factories.      The    easement   may   be    claimed  of   washing 
away  sand  and  rubble  dislodged  in  the  working  of  mines, 
and  discharging  it  into  a  natural  stream,  to  the  extent  of 
filling  up  the  bed  of  the  stream  and  causing  an  OYerflow 
of  the  water;  such  claim  is  within  the  Prescription  Act 
and  may  be  acquired  by  use  during  the  statutory  period  (o) . 

In  the  absence  of  an  easement  of  the  above  kind  the  Liability  for 
occupier  of  land  is  presumptively  bound  to  keep  water,  or 
drainage,  or  any  other  matters  collected  upon  his  own 
land  from  flowing  or  escaping  by  any  means  into  other 
land ;  or  into  water  flowing  by  or  through  other  land  (p)  ; 
or  into  water  diffused  in  the  soil  of  other  land;  so  as 
to  cause  a  nuisance  or  injury  to  the  occupier  of  such 
other  la,nd{q).  An  occupier  of  land  is  not  justified  in 
discharging  a  nuisance  upon  the  adjoining  land  merely 
because  it  was  wrongfully  upon  his  own ;  nor  is  he  excused 
because  he  was  not  aware  of  the  nuisance,  and  was  not 
guilty  of  any  negligence  in  permitting  it(r).  Nor  is  it 
any  justification  of  a  nuisance  such  as  the  pollution  of  a 
stream,  that  it  has  abeady  been  polluted  by  others  to  so 
great  an  extent  as  to  be  unfit  for  use  (s).     "  The  pollution 

Ap.  Ca.  781 ;  47  L.  J.  Ex.  4,  ante,  (g)  Hodc/kinson  v.  Ennor,  4  B.  & 

p.  144.  S.  229  ;   32  L.  J.  Q.  B.  231  ;  Snow 

lo)  barlyon  v.  Zoverlng,   1  H.   &  y.  Whitehead,  L.  E.  27  C.  D.  588  ; 

N   784  •  26  L.  J.  Ex.  261  ;  Wright  53  L.  J.  C.  885  ;  jBaUardY.  Tomlin- 

V.  Williams,  1  M.  &  W.  77.  son,  L.  R.  29  C.  D.  115  ;  54  L.  J. 

(p)    Tenant  v.    Gold-win,    2    Ld.  C.  454.    See  ante,  p.  143. 

Eaym     1089 ;    Wood  t.    Waud,    3  (r)  Sumphries  v.  Cousins,  L.   R. 

Ex.  748  ;  Sussellv.  Shentm,  3  Q.  B.  2  C.  P.  D.  239  ;  46  L.  J.  C.  P.  438. 

449  ;   Rylands  v.  Fletcher,  L.  &.  3  (s)    Wood  v.    Waud,  3  Ex.   772  ; 

H.   L.    338  ;    37   L.   J.  Ex.   161 ;  Crosslcy  v.  Lightowler,  L.  E.  2  Ch. 

Evans  Y.  Manchester  #  Sheffield  Ry.  478  ;  36  L.  J.  C.  584. 
Co.,  L.  E.  36  G.  D.  631. 


230 


USES  AND  PROFITS  IN  LAND  OF  ANOTHER. 


Natural  use 
of  land. 


Hi] 


of  a  stream  already  made  foul  and  useless  by  other  pollu- 
tions is  an  injuiy  without  damage ;  which  would,  however, 
at  once  become  both  injury  and  damage  on  the  cessation 
of  other  pollutions."  It  is  therefore  restrained  by  injunc- 
tion {i). 

"  But  the  owner  of  land  holds  his  right  to  the  enjoy- 
ment thereof,  subject  to  such  annoyance  as  is  the  conse- 
quence of  what  is  caUed  the  natural  use  by  his  neighbour 
of  his  land"  (m).  "Where  the  maxim  sio  utere  tuo  ut 
alienum  non  Icedas  is  apphed  to  landed  property  it  is  neces- 
sary for  the  plaintiff  to  show  not  only  that  he  has  sustained 
damage,  but  that  the  defendant  has  caused  it  by  going 
beyond  what  is  necessary  in  order  to  enable  him  to  have 
the  natural  use  of  his  own  land"  {v). — The  natural  use  of 
mineral  land  is  the  excavating  and  raising  of  minerals ; 
hence  the  owner -is  entitled  to  work  the  minerals  vdthdut 
incurring  any  liability  for  the  flow  or  percolation  of  water 
into  other  land  caused  by  natural  gravitation  in  the  course 
of  working ;  provided  he  works  in  a  usual,  proper  and 
careful  manner.  But  he  is  liable  if  he  has  raised  the 
water  by  pumping  to  a  higher  level  in  order  to  discharge 
it;  or  if  he  has  otherwise  artificially  moved  or  collected 
the  water  and  thereby  caused  the  flow;  the  lower  mine 
being  presumjDtively  free  from  any  servitude  of  receiving 
water  conducted  artificially  from  the  higher  mine  {ic) .  The 
exercise  of  a  trade  is  an  adventitious  and  not  a  natm-al 
use  of  land;  and  therefore  it  is  no  justification  of  the 
pollution  of  a  stream  that  it  was  done  in  the  exercise 
of  a  lawful  trade  carried  on  in  a  reasonable  and  proper 
manner  and  in  a  proper  place  {x) . 


[t)  Fry,  J.,  Pennington  v.  Brinsop 
Hall  Coal  Go.,  L.  E.  5  C.  D.  772  ;  46 
L.  J.  C.  773. 

(«)  Fcr  cur.  Surdman  v.  North 
Eastern  Ry.,  L.  E.  3  0.  P.  D.  174 ; 
47  L.  J.  0.  P.  368 ;  RijUnds  v. 
Fletcher,  L.  E.  3  H.  L.  338 ;  37 
L.  J.  Ex.  161. 

(v)  Brett,  L.  J.,  IVest  Camber- 
land  Iron  Co.  V.  Kenyan,  L.  E.  11 


CD.  787;  48  L.  J.  0.  796.  See 
post,  p.  237. 

(jo)  Smith  T.  Kenrick,  7  C.  B. 
515  ;  Bairdy.  Williamson,  15  0.  B. 
N.  S.  376  ;  33  L.  J.  0.  P.  101 ; 
Wilson  T.  Waddell,  L.  E.  2  Ap.  Ca. 
95  ;  Fletcher  t.  Smith,  L.  E.  2  Ap. 
Oa.  781 ;  8.  G.  Smith  v.  Miisgrave, 
47  L.  J.  Ex.  4. 

{x)  Stockport  WatenoorJcs-v.  Potter, 
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An  easement  of  discharge  is  limited  and  defined  by  the  Limits  of 
terms  of  the  grant,  or  by  the  prescriptive  use  on  which  it  is  ^^sement. 
founded.  A  grant  of  a  watercourse  or  drain  through  the 
land  of  the  grantor  is  presumptively  limited  to  the  reason- 
able service  of  the  dominant  tenement  in  its  then  state  and 
condition  ;  a  drain  for  the  use  of  a  certain  dwelling-house 
cannot  be  used  for  another  dwelling-house  ;  or  for  large 
additional  buildings,  as  where  an  ordinary  dwelling-house 
was  enlarged  into  a  lunatic  asylum  for  a  great  number  of 
patients  («/).  The  reservation  in  a  building  lease  of  "  the 
free  running  of  water  and  soil  coming  from  any  other 
buildings  and  lands  through  the  sewers  and  watercourses 
under  the  said  premises,"  was  construed  to  include  only 
water  and  the  products  of  the  ordinary  use  of  land  for 
habitation  ;  so  that  the  lessor  could  not  use  the  contiguous 
land  for  a  manufacture  and  discharge  the  refuse  through 
the  sewers  (s).  Upon  the  same  prinoij)le  a  prescriptive 
right  of  discharging  the  ordinary  refuse  water  from  a 
house  does  not  justify  the  discharge  of  sewage  («).  An 
easement  of  discharging  noxious  products  of  a  manu- 
factm'e  into  a  stream  does  not  justify  a  change  in  the 
process  of  manufacture  which  has  the  effect  of  castiag 
a  different  or  greater  burden  upon  the  servient  tenement 
than  that  established  by  use  (S)  ;  but  it  extends  to  all  new 
products  that  may  from  time  to  time  be  reasonable  and 
proper  for  the  manufacture  that  do  not  increase  to  any 
substantial  or  tangible  degree  the  amount  of  pollution  (c). 
— If  the  discharge  is  in  excess  of  the  easement  in  quantity,  Diaoharge  in 
quahty,  or  direction,  and  the  owner  of  the  servient  easement, 
tenement  cannot  by  other  means  prevent  the  excess,  he 
may  stop  the  discharge  altogether,  and  the  owner  of  the 

7  H.  &  JST.   160  ;  31  L.  J.  Kx.  9  ;  {a)   Cawkwell  v.  Russell,  26  L.  J. 

ante,  p.  222.  Ex.  34. 

(y)   Wood  Y.  Saunders,  L.   R.   10  (i)  Stockport  Waterworks  Y.Potter, 

Ch.  582;  44  L.  J.  0.  514;  James,  7  H.  &  N.  160;  31   L.   J.  Ex.   9. 

li.  J.  Metropol.  Board  v.  London  ^  See  Clarke  v.  Somerset  Oommiss.,  57 

iV:  W.  El/.,  L.  K.  17  0.  D.  249  ;  L.  J.  M.  96. 

60  L.  J.  C.  410.  (o)  BaxendaleY.  M'Xiirray,  L.  E. 

(z)  Cliadwiek  v.  Marsden,  L.  K.  2  2  Ch.  790. 
Ex.  285  ;    36  L.  J.  Ex.  177. 
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Maintenance 
and  repair  of 
■watercourse. 


Alteration  of 
discharge. 


dominant  tenement  can  have  no  remedy  for  the  obstruction 
of  the  easement  until  he  reduces  its  exercise  within  the 
rightful  limits.  "  If  a  man  has  a  right  to  send  clean 
water  through  a  drain,  and  chooses  to  send  dirty  water, 
every  particle  of  the  water  ought  to  be  stopped,  because  it 
is  all  dirty  "  (d).  But  if  other  parties  have  rights  through 
the  same  drain  who  are  not  acting  in  excess  of  their  rights, 
it  cannot  be  stopped  as  against  them ;  the  only  remedy 
then  is  by  an  action  against  the  party  who  exceeds  his 
right  (e). 

The  owner  of  the  dominant  tenement  is  entitled  to  enter 
upon  the  servient  tenement  for  the  purpose  of  cleaning  and 
repairing  the  channel  or  watercourse,  and  of  doing  all 
things  necessary  for  that  purpose ;  he  may  do  whatever 
may  be  reasonably  required  for  the  effectual  enjoyment  of 
the  easement  (/) . — He  is  not  entitled  to  alter  the  course 
of  the  discharge  ;  and  he  is  liable  for  an  escape  or  dis- 
charge of  the  water  or  other  material  in  any  other  direc- 
tion or  in  any  other  channel  {g) .  Nor  is  he  entitled  to 
alter  the  level  or  enlarge  the  channel  so  as  to  increase  the 
flow  of  the  water  ;  or  in  any  way  to  aggravate  the  servi- 
tude of  the  lower  tenement  (A).  But  he  may  alter  the 
level  of  a  drain  or  watercourse  if  necessary  to  maintaia  it 
in  an  efficient  state ;  and  where  a  local  authority  had 
altered  the  level  of  the  outlet  sewer,  he  was  held  entitled 
to  lower  the  servient  drains  to  the  new  level  (»'). 


Artificial 
streams. 


The  discharge  of  an  artificial  stream  of  water  may  be 
beneficial  to  the  lower  riparian  owners ;  but  though  it  be 
so,  and  though  they  have  used  and  enjoyed  it  for  a  length 
of  time  sufficient  to  found  a  prescriptive  title,  they  do  not 


{d)  Alderson,  B.,  GawJewell  y. 
Ewssell,  26  L.  J.  Ex.  34 ;  Charles  v! 
FincMeij  Board,  L.  R.  23  C.  D. 
767  ;  52  L.  J.  C.  554. 

(e)  Jessel,  M.  E,.,  Ait. -Gen.  y. 
Dorking,  L.  U.  20  C.  T>.  595  ;  51 
L.  J.  C.  585. 

(/)  11  Co.  52  a,  Ziford's  Case; 
Rodgson  v.  Field,  7  Bast,  613. 


(y)  Humphries  v.  Cousins,  L.  E. 
2  0.  P.  D.  239  ;  46  L.  J.  C.  P.  438. 

(A)  Frechette  v.  St.  Syacinthe  Co., 
L.  R.  9  Ap.  Ca.  170 ;  Taylor  t.  St. 
Helens,  L.  E.  6  C.  D.  264  ;  46  L.  J. 
0.  857. 

(s)  Finlinson  v.  Forter,  L.  E.  10 
Q.  B.  188;  44  L.  J.  Q   B.  66. 
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thereby  acquire  any  right  to  its  continuance.  For  it  is  a 
general  principle  of  the  law  of  easements  "  that  an  ease- 
ment exists  for  the  benefit  of  the  dominant  owner  alone, 
and  that  the  servient  owner  acquires  no  right  to  insist  on 
its  contrauance,  or  to  ask  for  damages  on  its  abandon- 
ment" (y).  "  The  enjoyment  of  the  easement  is  of  itself 
no  evidence  that  the  party  enjoying  it  has  become  subject 
to  the  servitude  of  being  bound  to  exercise  it  for  the  benefit 
of  the  neighbour"  (/c).  Thus  an  easement  of  discharg- 
ing an  artificial  stream  of  water  produced  in  draining  a 
mine,  depending  entirely  upon  the  mining  operations, 
may  be  abandoned  by  the  dominant  owner  at  any  time  ; 
and  the  servient  owner,  though  in  coiu'se  of  time  he  may 
have  become  subject  to  the  burden  of  the  flow  of  the  water, 
can  make  no  claim  to  the  benefit  of  its  continuance  (^). 
So  the  drainage  of  agricultural  land  may  be  diverted  and 
disposed  of  from  time  to  time  in  whatever  way  may  be 
accessible  to  the  dominant  owner,  without  incurring  any 
liability  for  discontinuing  it  through  the  servient  tene- 
ment {m) .  So  where  a  canal  company  who  had  for  many 
years  discharged  waste  water  into  another  canal,  to  the 
benefit  of  the  latter  by  increasing  the  supply  of  water,  by 
making  certain  improvements  stopped  the  discharge  of 
waste  water  into  the  servient  canal ;  it  was  held  that  the 
latter  could  not  claim  a  prescriptive  right  to  the  continu- 
ance of  the  supply,  because  it  had  been  enjoyed  by 
sufferance  only  and  not  of  right  (n)'. 

Upon  the  same  principle  where  an  artificial  stream  dis-  Riparian 
charges  through  several  properties,  each  riparian  owner  in 
turn,  though  he  may  have  incurred  the  charge  of  receiving 

(j)  Cockburn,  C.  J.,   Mason  v.  (m)  Per  cur.  Wood  v.  Waud,3'Ex. 

Shrewsbury  Sy.  Co.,  L.  E.  6  Q.  B.  778 ;    Greatrex  v.  Hayward,  8  Ex. 

587  ;  40  L.  J.  Q.  B.  298.  291  ;  22  L.  J.  Ex.  137  ;  Sampson  y. 

Ik)  Per  cur.  Gaved  v.  Martyn,  19  Soddiiiott.   1  C.  B.  N.  S.  590 ;  26 

C.  B.  N.  S.  732  ;  34  L.  J.  0.  P.  363.  L.  J.  C.  P.  148. 

(I)    Wood  T.   Waud,  3  Ex.  748 ;  (m)   Staffordshire    and     Worcester 

Arkwright  v.  Gell,  5  M.  &  W.  231;  Canal  v.  Birmingham  Canal,  L.  E. 

Gaved  t.  Martyn,  19  C.  B.  N.  S.  1  H.  L.  254 ;  35  L.  J.  0.  757. 
732 ;  34  L.  J.  0.  P.  363. 


234 


USES  AND  PROFITS  IN  LAND  OF  ANOTHER. 


Permanent 

artificial 

streams. 


the  water,  and  may  have  acquired  the  right  of  discharging 
it,  is  not  therefore  obliged  to  continue  the  discharge.  He 
ia  prima  facie  entitled  to  stop  the  water,  wholly  or  in  part, 
for  use  upon  his  own  land.  "  Bach  may  take  and  use 
what  passes  through  his  land,  and  the  proprietor  of  the 
land  below  has  no  right  to  any  part  of  the  water  until  it 
has  reached  his  own  land.  He  has  no  right  to  compel  the 
•  owners  above  to  permit  the  water  to  flow  through  their 
land  for  his  benefit ;  and  consequently  he  has  no  right  of 
action  if  they  refuse  to  do  so  (o)."  But  so  long  as  the 
owners  of  the  land  above  suffer  the  water  to  pass,  they  are 
bound  to  discharge  it  in  the  accustomed  course  and  condi- 
tion, without  alteration  or  pollution,  as  if  it  were  a  natural 
stream  (/>). — But  where  a  permanent  natm-al  stream  or 
source  of  water  is  diverted  through  an  artificial  channel, 
the  owners  of  the  tenements  through  which  it  ilows  may 
acquire  prescriptive  rights  to  the  permanent  continuance 
of  the  artificial  stream ;  and  in  such  case  the  rights  of 
riparian  owners  become  presumptively  the  same  as  in  the 
case  of  a  natm'al  stream  {q) .  So,  if  a  permanent  system  of 
collecting  and  distributing  water  for  the  service  of  a  dis- 
trict be  found  existing  from  beyond  the  memory  of  man, 
it  may  be  presumed  in  favour  of  existing  rights  to  have 
had  a  legal  origin,  upon  which  the  respective  rights  and 
liabilities  of  the  riparian  owners  are  based  (r). 


Discharging 
.  rain-water 
from  eaves  of 
house. 


Amongst  the  easements'of  discharging  water  into  land  of 
another  may  be  included  that  of  discharging  rain  water 
from  the  projecting  eaves  of  a  house  or  building,  called  in 
the  civil  law,  Jtis  stiUicidia  immittendi.  In  the  absence  of 
an  easement  to  that  effect,  the  building  of  eaves  or  gutters 


(o)  Fer  cur.  Wood  v.  Wand,  3 
Ex.  779  ;  Blackturn,  J.,  Mason  v. 
Shrewsbury  Si/.  Co.,  L.  R.  6  Q.  B. 
684;  40  L.  J.  Q.  B.  296. 

{p)  Magor  v.  Chadwick,  11  A.  & 
E.  571 ;  Sutcliffe  v.  JBooth,  32  L.  J. 
Q.  B.  136. 


(j)  Sutcliffe  V.  JBooth,  supra; 
Gaved  r.  Marti/n,  19  C.  B.  N.  S. 
732  ;  34  L.  J.  C.  P.  353  ;  loimey  v. 
Stocker,  L.  R.  1  Ch.  396  ;'35  L.  J. 
C.  467 ;  Eoierts  v.  Sichards,  50 
L.  J.  C.  297. 

(r)  Mameshur  Singh  y.  Koon 
Fattuk,  L.  R.  i  Ap.  Ca.  121. 
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projecting  over  tlie  land  of  anotter  for  the  discharge  of 
rahi  vaster  is  prima  facie  an  aotionahle  nuisance;  and  ac- 
cording to  the  presumption  embodied  in  the  maxim  cujus 
est  solum  ejus  est  usque  ad  caelum,  it  is  an  act  of  trespass  to 
the  possession  of  the  occupier  («).  It  may  also  be  injurious 
to  the  reversion  of  premises  under  demise,  and  entitle  the 
landlord  or  reversioner  to  maintain  an  action ;  who  in  such 
case  may  bring  repeated  actions  for  continuing  the  nuis- 
ance, and  may  claim  an  injunction  to  restrain  it  (t). — The 
owner  of  a  house  or  building  may  receive  the  rain  water 
upon  the  roof  and  discharge  it  through  gutters  and  pipes 
in  a  collected  stream  upon  his  own  land,  whence  it  may 
percolate  naturally  into  the  adjacent  land;  provided  he 
does  not  thereby  cause  it  to  pass  in  a  materially  different 
way  or  in  a  greater  quantity  than  is  natural,  so  as  to  be  a 
nuisance  to  the  owner  (««). — In  rebuilding  a  house  the 
owner  may  retain  the  easement  of  discharging  the  rain 
water  from  the  projecting  eaves ;  and  a  slight  excess  in  the 
height  of  the  new  eaves  was  considered  to  be  immaterial, 
where  no  greater  burden  was  thereby  thrown  upon  the 
servient  tenement  (v). 


(s)  Saten's  Case,  9  Co.  53  5;  Fen-  land  Iron  Co.  v.  Kenyon,  L.  R.  11 

ruddock's  Case,  6  Co.  100  b ;  Fay  v.  C.  D.  786  ;   48  L.  J.  C.  793 ;  per 

Frentice,  1  C.  B.  828 ;  Cotton,  L.  J.,  cur.  Eurdman  v.  North  Eastern  Ey. 

Sarris  v.  De  Finna,  L.  R.  33  C.  D.  Co.,  L.  R.  3  C.  P.  D.  173  ;  47  L.  J. 

260  ;  56  L.  J.  0.  348.  C.  P.  368  ;  Sroder  v.  SaiUard,  L.  R. 

(t)  Tucker  Y.  Newman,  11  A.  &E.  2  C.  D.  692  ;  45  L.  J.  C.  414. 

40;  Fathishillv.Beed,  18  C.  B.  696;  (v)  Thomas  v.  Thomas,  2  C.  M.  & 

25  L.  J.  C.  P.  290.  R.  35  ;  Survey  v.  Walters,  Xj.  R.  8 

(«)  Jame3,  L.  J.,   West  Cumber-  C.  P.  162;  42  L.  J.  C.  P.  105. 
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§  5. — Support. 

Easement  of  support  of  surface  by  subjacent  land — presumption  of 
easement  upon  severance  of  surface. 

Grant  of  easement  of  support — construction  of  grants  and  reserTations 
of  minerals — mining  leases — minerals  under  railways. 

Extent  of  easement — substitution  of  artificial  support. 

Support  by  adjacent  tenement — impliei  upon  severance  of  tenements 
— extent  of  easement — artificial  support. 

Support  of  building  by  subjacent  and  adjacent  land — by  grant — by  pre- 
scription— extent  of  support — injury  by  disturbance  of  support  of 
building. 

Support  of  building  by  adjoining  building — implied  grant — prescrip- 
tion— repair  of  servient  building — injury  from  adjoining  building. 

Support  of  upper  story  of  bouse — repair  of  roof. 


Easement  of 
support  by 
subjacent 
land. 


Presumption 
of  easement 
upon  sever- 
ance of  sur- 
face. 


The  right  of  support  for  the  surface  of  land  from  the 
subjacent  land,  where  they  are  held  as  separate  tenements, 
is  an  easement ;  which  may  he  created  by  grant,  express  or 
implied,  upon  the  severance  of  the  tenements.  "  The 
right  is  properly  called  an  easement;  though  when  the 
land  is  in  its  natural  state  the  easement  is  natural  and  not 
conventional.  Using  the  language  of  the  law  of  ease- 
ments, the  dominant  tenement  imposes  upon  the  servient  a 
positive  and  a  constant  burden,  the  sustenance  of  which  by 
the  servient  tenement  is  necessary  for  the  safety  and  stability 
of  the  dominant"  (a). 

Where  there  is  no  deed  or  evidence  of  the  original 
severance  of  the  substratum  or  miaerals,  the  presumption 
arises  that  it  took  place  in  a  manner  which  would  confer 
upon  the  owner  of  the  surface  a  right  of  support.  "  If  the 
owner  of  the  entirety  is  supposed  to  have  alienated  the 
surface,  reserving  the  minerals,  he  cannot  be  presumed  to 
have  reserved  to  himself,  in  derogation  of  his  grant,  the 
power  of  removing  all  the  minerals  without  leaving  a 
support  for  the  surface;  and  if  he  is  supposed  to  have 
alienated  the  minerals,  reserving  the  surface,  he  cannot  be 


(a)  Selbome,  L.  C,  Dalton  v.  Angus,  L.  E.  6  Ap.  Ca.  792 ;   50  L    J. 
Q.  B.  730. 
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presumed  to  have  parted  witli  the  right  to  that  support  for 
the  surface  by  the  minerals  which  it  had  ever  before 
enjoyed"  (b).  Hence  the  easement  of  support  appears  as 
"  of  common  right,"  that  is,  "  where  it  is  established  that 
the  upper  and  lower  strata  are  in  different  hands  it  is  not 
necessary  in  pleading  to  allege,  or  in  evidence  to  prove,  any 
special  origin  for  it,  the  burden  both  in  pleading  and  proof 
•  is  on  those  who  assert  that  the  rights  are  different"  (c). 
— The  right  of  support  is  also  sometimes  referred  to  the 
maxim,  sic  utere  tuo  ui  alienum  non  Icedas  {d). 

Support  of  the  surface  may  be  the  subject  of  express  grant  Grant  of 
or  stipulation  in  the  deed  of  severance ;  as  is  generally  the  g^p^rt! 
case  in  sales  and  leases  of  mines  and  minerals.  "  The 
titles  may  show  that  the  surface  is  held  on  the  terms  that 
the  owner  of  the  minerals  is  at  liberty  to  remove  the  whole 
of  them  without  leaving  any  support  to  the  surface ;  either, 
according  as  may  be  stipulated,  without  making  any  com- 
pensation for  the  damage  thus  occasioned ;  or  having  the 
right  to  remove  the  support,  but  being  bound  to  make 
compensation  for  the  damage  done  by  exercising  that  right. 
It  is,  in  every  case,  a  question  of  construction  of  the  deeds, 
to  ascertain  whether  the  intention  so  to  contract  appears  on 
the  titles  "  (e).  The  general  rule  or  presumption  that  the 
surface  owner  is  entitled  to  support  "  is  not  confined  to  the 
case  where  the  Court  has  not  before  it  the  instrument 
under  which  the  owner  of  the  minerals  derives  his  rights ; 

(i)  Fer  cur.  Humphries  y.  Brag-  maxim  can  never  be  applied   till 

den,  12  Q.  B.  746.  the  law  is  ascertained,  and  when 

(c)  L.  Blackburn,  2)wo»  V.  TFAife,  it  is  the  maxim  is  superfluous." 
L.  R.  8  Ap.  Ca.  842.  Erie,  J.,  Bonmii  v.  Backhouse,   27 

[d)  L.  Chehusford,  Huke  of  Buc-  L.  J.  Q.  B.  388.  Brett,  L.  J., 
cleuch  T.  Wakefield,  L.  E,.  4  H.  L.  West  Cumherland  Iron  Co.  v.  Ken- 
406;  Selbome,  L.  C,  JOalton  v.  yom,  L.  R.  11  C.  D.  787  ;  48  L.  J.  C. 
.^iwf^Ms,  L.  K.  6  Ap.  Ca.  791.     But  796  ;««<«,  p.  230. 

it    is    justly    observed    that    this  (e)  Lord    Blackburn,    Dixon    v. 

maxim,  like  all  maxims,  "is  mere  White,  L.  E,.  8  Ap.  Ca.  843  ;  Row- 

Terbiage.     A  party  may   damage  iotham  v.  Wilson,  8  H.  L.  C.  348  ; 

the  property  of  another  where  the  30  L.   J.   Q.   B.   49  ;   Buccleuch  t. 

law  permits,  and  he  may  not  where  Wakefield,  L.  K.  4  H.  L.  377  ;  39 

the    law    prohibits,    so    that    the  L.J.  0.441. 


238  TJSES  AND  PEOFITS  IN  LAND  OF  ANOTHER. 

but  it  also  applies  to  cases  where  the  Court  has  the  instru- 
ment before  it,  for  the  purpose  of  construing  the  instru- 
ment, to  this  extent,  that  prima  facie  the  right  to  support 
exists,  and  the  burden  lies  on  the  owner  of  the  minerals  to 
show  that  the  instrument  gives  him  authority  to  destroy 
what  is  described  by  the  judges  as  the  inherent  right  of  a 
person  who  owns  the  surface  apart  from  the  minerals  "  (/). 
Conatruotion  Accordingly,  under  a  grant  of  land,  reserving  aU 
reserrations  miuerals  with  liberty  to  search  for  and  get  them,  "  making 
of  nuneral^.  ^  -fg^jj,  compensation  for  the  damage  done  to  the  surface," 
it  was  held  that  the  reservation  included  only  so  much  of 
the  minerals  as  could  be  got  leaving  a  reasonable  support 
to  the  surface  ;  the  provision  for  compensation  being  con- 
strued to  apply  only  to  the  liberty  of  searching  for  and 
getting  the  minerals  and  the  ordinary  surface  damage  done 
in  exercising  it  {g) .  Under  a  similar  grant  of  the  surface 
reserving  the  minerals,  "  vdth  liberty  of  ingress  and  regress 
to  dig  and  search  for  and  take  the  excepted  minerals ;  "  it 
was  held  that  the  deed  gave  no  power  to  work  surface 
minerals  to  the  destruction  of  the  surface,  though  they 
could  not  be  worked  otherwise ;  the  liberty  reserved  being 
construed  to  justify  only  such  damage  as  might  occur  in 
getting  minerals  below  the  surface  (A).  A  clause  in  an 
Inclosure  Act  providing  that  the  person  working  the 
mines  should  make  satisfaction  for  the  damage  of  the 
ground  to  the  person  in  possession,  not  to  exceed  a  certain 
sum  yearly  during  the  working  for  every  acre,  was  con- 
strued to  apply  only  to  temporary  damage  to  the  occupier, 
and  not  to  affect  the  presumptive  right  of  support  for  the 
surface,  which  was  implied  in  the  ownership  (?'). — On  the 
other  hand  where  by  an  Inclosure  Act  surface  land  was 

(/)  Mellish,  L.  J.,  Sextv.  Gill,  (?)  Sarris  v.  Eyding,  5M.  &  W. 

L.  R.  7  Ch.  714  ;  41  L.  J.  C.  761 ;  60  ;  Smart  v.  Morton,   6  E.  &  B. 

Dugdale   v.    Robertson,    3  K.   &  J.  30  ;  24  L.  J.  Q.  B.  261  ;  Dixon  v. 

695  ;    Lord    Blackburn,  Dixon  v.  White,  L.  E.  8  Ap.  Ca.  833. 

White,  L.  R.  8  Ap.  Ca.  843  ;  Sel-  (A)  Sext  v.    Gill,    L.  R.   7  Ch. 

borne,  L.  C,  Lote  v.  Bell,  L.  R.  9  699  ;  41  L.  J.  C.  761. 

Ap.  Ca.  288 ;  63  L.  J.  Q.  B.  257.  (i)  love  v.  Bell,  L.  R.  9  Ap.  Ca. 

286  ;  63  L.  J.  Q.  B.  257. 
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allotted  to  one  person  and  the  mines  to  another,  and  the 
award  contained  a  covenant  that  the  mines  should  be 
worked  by  the  allottee,  without  being  subject  to  any  action 
by  reason  of  the  surface  of  the  land  being  rendered  less 
commodious  by  sinking,  or  being  otherwise  defaced  and 
injured ;  it  was  held  that  the  owner  of  the  surface  had  no 
claim  for  surface  damage  caused  by  mining,  unless  caused 
by  wilfulness  or  negligence  {j).  Where  the  waste  of  a 
manor  was  inclosed  and  allotted,  with  reservation  to  the 
lord  of  the  manor  of  all  mines  lying  under  the  waste,  with 
liberty  of  searching  for,  winning,  and  working  the  same, 
"  and  that  without  making  or  paying  any  satisfaction  for 
so  doing "  ;  and  it  was  provided  that  compensation  for 
damage  to  any  person's  allotment  by  such  working  of  the 
mines  should  be  paid  by  the  occupiers  of  the  other  allot- 
ments ;  it  was  held  that  the  Act  gave  to  the  lord  of  the 
manor  the  right  to  let  down  the  surface  by  mining  without 
making  any  compensation  [k).  But  where  an  Inclosure 
Act,  reserving  similar  absolute  rights  of  mining  to  the  lord, 
set  out  certain  highways  over  the  land  for  the  use  of  the 
public  ;  it  was  held  that  the  highways  were  excepted  from 
the  general  right  of  the  lord  to  let  down  the  surface  by 
mining  {!).  Where  a  plot  of  land  was  granted  for  build- 
ing, reserving  all  minerals  under  the  land,  with  power  to 
take  them  at  pleasure,  "but  without  entering  upon  the 
surface,  so  that  compensation  in  money  be  made  for  all 
damage  that  shall  be  done  to  the  erections  on  the  said  plot 
by  the  exercise  of  any  of  the  said  excepted  liberties  " ;  it 
was  held  upon  the  construction  of  the  deed  that  the 
grantor  was  entitled  to  take  all  the  minerals  without 
leaving  any  support,  subject  only  to  compensation  for 
damage  (m). 

ij)  Sowbotham  v.  Wilson,  8  H.  (I)  Benjkldside   v.     Consett    Iron 

L.  C.  359  ;  30  L.  J.  Q.  B.  49.  Co.,  L.  R.  3  Ex.  D.  5i  ;  47  L.  J. 

(k)  Gill  T.   Dickinson,    L.   E.   5  Ex.  491. 

Q.  B.  D.  159  ;  49  L.  J.  Q.  B.  262  ;  (m)  Aspdm  v.   Seddon,  L.  E.  10 

Buchanan  T.  Andrew,  L.  E.  2  So.  Ch.  394 ;  44  L.  J.  0.  359. 
Ap.  286. 
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Milling  lease  In  mining  leases,  the  object  of  which  is  the  sale  and 
removal  of  the  minerals  which  form  the  natural  support  of 
the  surface,  the  extent  and  mode  of  working  out  the 
minerals  and  consequently  the  right  of  support  are  ia 
general  specially  regulated  by  the  terms  of  the  lease  (m). 
If  the  lease  is  sUent  or  uncertain  about  the  support  for  the 
surface,  a  right  of  support  is  presumed  as  a  basis  of  the 
lease  and  of  the  construction  of  its  terms;  the  right  of 
support  exists  unless  it  is  taken  away  (o).  "If  the  terms 
of  the  lease  are  that  the  lessee  should  work  in  a  specified 
manner,  leaving  certain  described  supports,  then  if  the 
lessee  works  in  that  manner  he  would  not  be  responsible  if 
the  surface  subsided  in  consequence ;  and  the  same  would 
be  the  conclusion  if  the  covenant  was  that  he  should  work 
according  to  the  usual  mode  of  working  coal  mines  in  the 
district "( J)) .  Where  a  lease  of  minerals  expressly  stipu- 
lated for  compensation  to  the  lessor  for  the  damage  he 
might  sustain  by  injury  done  to  the  land  in  getting  the 
minerals  and  to  the  dwelling-houses  and  other  buildings 
of  the  lessor,  which  the  lessee  covenanted  to  pay  in  a 
specified  manner ;  it  was  held  that  the  lease  contemplated 
such  damage  being  done,  and  gave  the  lessee  the  absolute 
power  of  working  without  leaving  support,  subject  only  to. 
the  payment  under  his  covenant  (q) .  But  where  a  lease 
gave  certain  powers  of  working  the  minerals  and  stipulated 
for  compensation  for  any  damage  done  to  the  surface,  it 
was  held  that  the  provision  for  compensation  applied  only 
to  the  exercise  of  the  given  powers,  and  did  not  enlarge  the 
power  of  working  so  as  to  let  down  the  surface  (r) .  In  a 
lease  of  an  upper  stratum  of  minerals  reserving  the 
underlying  strata,  if  the  lease  is  silent  or  doubtful  as  to 

(n)   Per  cur.    Madon  v.  Jeffcock,  Taylor  v.  Shafto,  8  B.  &  S.  228. 

L.  R.  7  Ex.  388  ;  42  L.  J.  Ex.  36.  {q)  Smith  v.  Darley,  L.  R.  7  Q. 

(o)  Lord    Blackburn,    Davis    v.  B.  716;  42  L.  J.  Q.  B.   140.    See 

Trehanie,  L.  R.  6  Ap.  Ca.  467  ;  50  Aspden  v.  Seddon,  L.  R.  1  Ex.  D. 

L   J.  Q.  B.  065  ;  Mtmdy  v.  2iut-  496  ;  46  L.  J.  Ex.  353  ;  cited  ante, 

land,  L.  R.  23  0.  D.  81.  p.  239. 

Ip)  Per   cur.    Eadon  v.   Jeffcoclc,  ()•)  Davis  v.    Treharne,   L.  R.    6 

L.  R.  7  Ex.  389  ;  42  L.  J.  Ilx.  36 ;  Ap.  Ca.  460 ;  50  L,  J.  Q.  B.  665, 


■ways. 
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the  support  of  the  demised  minerals,  there  is  presumed 
the  right  to  hare  such  support  as  is  necessary  to  render 
the  lease  effective  (s). 

Where  land  is  compulsorily  taken  by  a  railway  com-  Minerals 
pany  under  the  powers  of  the  Eailway  Clauses  Act,  1845,  ^^f_  ''^^ 
8  &  9  Vict.  c.  20,  the  minerals  are  excepted  from  the  con- 
veyance unless   expressly  named   and  conveyed   therein. 
By  ss.  78,  79,  the  owner  is  required  to  give  thirty  days' 
notice  of  his  intention  to  work  them,  and  if  the  company 
decline  to  pay  compensation  within  that  time  he  is  at 
liberty  to  do  so,  "  so  that  the  same  be  done  in  a  manner 
proper  and  necessary  for  the  beneficial  working  thereof, 
and  according  to  the  usual  manner  of  working  such  mines 
in  the  district ;  and  if  any  damage  or  obstruction  be  occa- 
sioned to  the  railway  by  improper  working,  the  same  shall 
be  repaired  or  removed,  and  such  damage  made  good  by 
the  owner,  lessee,  or  occupier  of  such  minerals  at  his  own 
expense."     The  company  has  no  protection  for  the  rail- 
way and  works  except  that  given  by  the  Act;  and  the 
owner  of  the  minerals  working  them  in  the  usual  and 
proper  manner  as  required  by  the  Act  is  not  liable  for 
surface  damage  caused  by  such  working  (t) .     A  purchaser 
from  the  railway  company  of  land  so  acquired  and  re-sold 
as  superfluous  land,  has  no  greater  rights  than  the  com- 
pany and  can  make  no  claim  for  surface  damage  caused  by 
working  in  a  proper  and  usual  manner,  either  against  the 
original  owner  of  the  minerals  or  his  lessee,  and  though 
the  latter  might  be  bound  by  his  lease  to  leave  a  proper 
support  {u) . — Conveyances  of  land  to  railway  companies 
authorised  under  special  Acts  which  require  the  minerals 
to  be  reserved  to  the  landowner,  but  do  not  incorporate 
the  Eailway  Clauses  Act,  1845,  are  subject  to  the. same 
construction  as  voluntary  conveyances ;  and  the  company 

(s)  Muiidi/  V.    Duke  of  Rutland,  2  H.  L.  27  ;  36  L.  J.  Q.  B.  133  ; 

L.  R.  23  C.  D.  81.  Midland  Ry.  v.  Robinson,  57  L.  J. 

(<)  Fletcher  t.  Great  Western  Rij.,  C.  44:1  ;  ante,  p.  65. 
5  H.  &  N.  689  ;  29  L.  J.  Ex.  253  ;  (m)  Pountney  v.  Clayton,  52  L.  J. 

Great  Western  Ry.  v.  Bennett,  L.  R.  Q.  B.  566  ;  L.  K.  11  Q.  B.  D.  820. 

L.  & 
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easement. 


Substitution 
of  artificial 
support. 


as  siu^aee  owners  are  presumptively  entitled  to  the  ordi- 
nary right  of  support  from  the  miaerals  reserved  (v). 

As  to  the  degree  of  support  it  is  said,  "  the  only  reason- 
able support  is  that  which  will  protect  the  surface  from 
subsidence,  and  keep  it  securely  at  its  ancient  and  natural 
level."  It  is  independent  of  the  nature  of  the  soil  and  of 
the  comparative  values  of  the  surface  and  the  minerals ; 
and  it  may  be  claimed  though  the  minerals  cannot  be 
worked  at  all  without  injuring  the  sui'face,  to  the  exclusion 
of  all  beneficial  property  in  them,  unless  the  parties  come 
to  some  agreement  for  working  (tv). — But  it  does  not  in- 
clude the  additional  support  of  water  diffused  in  the  soil, 
so  as  to  prevent  the  servient  owner  from  draining  his  land 
for  mining  or  other  purposes ;  unless  the  subjacent  water 
is  made  the  subject  of  express  grant  or  agreement  (x). 
And  compensation  for  surface  damage  does  not  extend  to 
loss  of  surface  water  and  springs  withdravsra  .by  ordinary 
mining  operations  («/). 

The  right  of  support  does  not  consist  in  having  the 
substratmn  and  minerals,  or  a  portion  of  them,  left  in.  their 
natural  state.  The  right  is  only  to  have  and  enjoy  the 
surface  supported  in  its  natural  state ;  and  the  servient 
owner  may  take  away  all  the  subsoil  and  minerals,  pro- 
vided he  substitute  some  other  sufficient  support.  Accord- 
ingly there  is  no  injury  or  cause  of  action  in  the  mere 
removal  of  the  substratum,  unless  and  until  it  produces  a 
subsidence  of  the  siirface ;  and  consequently  the  Statute  of 
Limitations  begins  to  run  from  the  latter  event  and  not 
from  the  former.     If  after  removal  of  the  substratum  an 


(jj)  Caledonian  S.y.  v.  Sprot,  2 
Macq.  449  ;  JElHof  v.  Mrth  Eastern 
Eij.,  10  H.  L.  C.  333  ;  32  L.  J.  C. 
402 ;  and  see  as  to  Canal  Acts, 
Laneash.  ^-  Torhsh.  By.  v.  Knowles, 
L.  R  20  Q.  B.  D.  391. 

(le)  Per  cur.  Sitmphries  t.  Brog- 
den,  12  Q.  B.  745  ;  Scxt  v.  Gill, 
L.  E.  7  Ch.  699 ;  41  L.  J.  C.  761. 


(x)  BUM  V.  North  Eastern  Eij.^ 
10  H.  L.  C.  333  ;  32  L.  J.  C.  402  ; 
Popplewell  V.  Sodkinson,  L.  R.  4 
Ex.  248  ;  38  L.  J.  Ex.  126  ;  ante, 
p.  143. 

(j/)  BallaeorJcish  Mining  Co.  v. 
Barrison,  L.  K.  5  P.  C.  64 :  43 
L.  J.  P.  0.  19. 
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artificial  substitute  is  provided  in  time  to  prevent  any  subsi- 
dence, there  is  no  injury  or  cause  of  action  (s).  Conse- 
quently, every  subsidence  caused  by  the  removal  of  the 
substratum  creates  a  new  cause  of  action,  and  successive 
actions  may  be  brought  for  successive  siibsidences,  though 
arising  from  the  same  removal  of  substratum,  which  actions 
will  date,  as  regards  the  Statute  of  Limitations,  from  the 
times  of  the  subsidence  and  not  from  the  original  removal 
of  substratum ;  the  cause  of  action  being,  not  in  the  act  of 
removal,  but  in  the  damage  caused  thereby  (ci) . 

The  owners  of  adjacent  tenements  are  presumptively  en-  Support  by 
titled,  each  to  such  support  from  the  other,  as  wiU.  preserve  ment. 
the  tenements  in  their  natural  state.  "It  is  not  neces- 
sary either  in  pleading  to  allege,  or  in  evidence  to  prove, 
any  special  origin  for  the  right ;  the  burthen,  both  in  plead- 
ing and  in  proof,  is  on  those  who  deny  its  existence  iu  the 
particular  case."  This  right  of  lateral  support  from  the 
adjacent  tenement,  in  regard  to  the  benefit  to  the  dominant 
tenement  and  the  restriction  uj)on  the  use  of  the  servient 
tenement,  is  properly  called  an  easement  (b). 

Upon  the  severance  of  two  tenements  by  conveyance  Implied  upon 
this  easement  of  support  is  implied  as  appurtenant  to  each  tenements" 
tenement,  iu  the  absence  of  any  provision  or  intention 
expre"ssed  to  the  contrary.  But  if  land  be  sold  for  some 
special  purpose  requiring  excavation,  as  for  building  in  a 
certain  manner,  it  would  to  that  extent  be  discharged 
of  the  easement  of  support  as  against  the  adjacent  tene- 
ment of  the  vendor,  who  could  only  complain  of  exces- 
sive  excavation   beyond  that   authorized  (c). — The    same 

(z)  JBonomi  v.  Backhouse,  E.  B.  &       4.51  ;   and  Nicklin  v.   Williams,  10 
E.  622  ;  28  L.  J.  Q.  B.  378  ;  Back-       Ex.  259  ;  23  L.  J.  Ex.  335. 


V.  Bonomi,  9  H.  L.  C.  503  ;  (J)  Selbome,    L.  C,    Dalton  v. 

34  L.  J.  Q.  B.  181.  Ani/us,  L.  E.  6  Ap.  Ca.  792  ;  Lord 

(fl)  Darley  Main  Coll.  v.  Mitchell,  Blackburn,  ib.  809  ;  James,  L.  J., 

L.  R.  11  Ap.  Cas.  127 ;  65  L.  J.  Q.  Birmingham  v.  Allen,  L.  E.  6  C.  D. 

B.  529 ;  overruling  Lamb  v.  Walker,  292. 

L.  E.  3Q.B.  D.  389;  47L.  J.  Q.  B.  (c)  Murchie  v.  Black,   19  C.   B. 

Il2 
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principle  applies  to  the  compulsory  purchase  of  land  under 
the  statutory  powers  of  railway  and  other  companies, 
unless  the  statute  expressly  limits  and  defines  the  extent  of 
support  to  the  railway  or  works,  as  is  done  in  the  Eailway 
Clauses  Act,  1845.  "  Whether  voluntary  or  compulsory 
every  grant  must  carry  with  it  all  that  is  necessary  to  the 
enjoyment  of  the  suhject-matter  of  it,  and  therefore  if  a 
certain  amount  of  lateral  support  is  essential  to  the  safety 
of  the  railway,  the  right  to  it  must  pass  as  a  necessary 
incident  to  the  grant"  {d). 

The  easement  presumptively  extends  over  so  much  of 
the  adjacent  land  as  is  necessary  in  its  natural  state  to 
support  the  dominant  tenement  in  its  natural  state.  It 
may  extend  over  several  tenements  held  in  separate  owner- 
ship ;  but  it  is  not  enlarged  against  a  more  remote  tene- 
ment by  reason  of  the  owner  of  an  intermediate  tenement 
removing  a  part  of  the  support,  so  as  to  throw  a  greater 
burden  upon  the  land  beyond  (e) .  Nor  is  it  enlarged  by 
the  owner  of  the  dominant  tenement  removing  the  sub- 
jacent support  of  the  surface,  so  as  to  increase  the  lateral 
support  from  the  adjacent  land  (/). — The  easement  does 
not  extend  to  the  prevention  of  the  servient  owner  from 
draining  his  land  in  a  proper  manner,  though  the  conse- 
quence may  be  to  withdraw  the  water  from  the  adjacent 
soil  and  cause  a  subsidence  of  the  surface  (g). 

This  easement,  lite  that  of  subjacent  support,  "  is  not  a 
right  to  have  the  adjoining  soil  remaia  in  its  natural  state 
(which  right  if  it  existed  would  be  infringed  as  soon  as 
any  excavation  was  made  in  it) ;  but  a  right  to  have  the 
benefit  of  support,  which  is  infringed  as  soon  as,  and  not 


N.  S.  190;  '34  L.  J.  C.  P.  337; 
Hit/iy  V.  Bennett,  L.  E.  21  C.  D. 
559. 

(d)  Lord  Chelmsford,  Elliot  v. 
North  Eastern  My.,  32  L.  J.  0.  408  ; 
10  H.  L.  C.  333  ;  North  Eastern  Ry. 
V.  Crossland,  2  J.  &  H.  565  ;  32  L. 
J.  C.  333  ;   ante,  p.  242. 


(e)  Birmingham  v.  Allen,  L.  E. 
6  C.  D.  284;  46  L.  J.  C.  673; 
Elliot  T.  North  Eastern  By.,  10  H. 
L.  C.  333  ;  32  L.  J.  C.  402. 

(/)  Partridge  Y.  Scott,  3  M.  &W. 
220. 

{(/)  Popplewell  T.  Sodkinson,  L. 
R.  4  Ex.  248  ;  38  L.  J.  Ex.  126  ; 
ante,  p.  242. 
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till,  damage  is  sustained  in  consequence  of  the  withdrawal 
of  that  support"  (A).  "The  taking  away  the  soil  is  not 
in  se  wrongful.  It  only  becomes  so  when  followed  by 
injurious  consequences  to  the  neighbour;  and  if,  therefore, 
such  injurious  consequences  can  be  averted  by  efficient 
means,  as  by  the  substitution  of  artificial  for  the  natural 
support  previously  afforded  by  the  soil,  the  removal  of  the 
soil  is  in  no  respect  wrongful  "  («.'). 

The  easement  of  support  presumptively  incident  to  land  Support  of 
from  the  subjacent  and  adjacent  tenements  is  limited  to  subjacent  ^d 
the  land  in  its  natural  state,  and  does  not  extend  to  the  adjacent  land, 
additional  weight  of  buildings  placed  upon  the  land  (J). 
But  an  easement  of  support  for  houses  and  buildings  as 
against  the  owner  of  the  subjacent  and  adjacent  land,  to  a 
distance  sufficient  to  support  the  buildings,  may  be  acquired 
by  a  special  title  of  grant  or  prescription.  "  The  right  to 
support  of  land  and  the  right  to  support  of  buildings  stand 
upon  different  footings,  as  to  the  mode  of  acquiring  them  ; 
the  former  being  prund  facie  a  right  of  property,  analogous 
to  a  right  to  the  flow  of  a  natural  river  or  of  air,  though 
there  may  be  cases  in  which  it  would  be  sustaiaed  as  matter 
of  grant;  whilst  the  latter  must  be  founded  upon  pre- 
scription or  grant,  express  or  implied ;  but  the  character  of 
the  rights  when  acquired  is  in  each  case  the  same"  (k). 
As  against  a  stranger,  showing  no  right  in  the  adjacent 
land,  and  iheieioTe,  prima  facie  a  wrongdoer,  the  owner  of 
a  house  might  claim  damages  for  a  disturbance  of  the  sup- 
port upon  his  mere  possessory  title  ;  for  "if  a  house  is  cle 
facto  supported  by  the  soil  of  a  neighbour,  this  appears 
sufficient  title  against  anyone  but  that  neighbour,  or  one 

(/i)  Lord   Blackburn,    Balton  t.  Ad.  871  ;  FarlridgeY.  Scott,  3  M.  & 

Angus,  li.  R.  6  Ap.  Ca.  808,  citing  W.  220  ;  Gaxjfm-dY.  Nicholls,  9  Ex. 

BacTihouse  v.  Bonomi,  9  H.   L.   C.  702  ;  23  L.  J.  Ex.  205. 
503  ;  ante,  p.  242.  (/►')  Per  cur.  Bonomi  v.  Backhouse, 

(i)  Fer  cur.  Bowers.  Peate,  L.  E.  E.  B.   &  E.   655  ;   28  L.  J.   Q.  B. 

1  Q.  B.  D.  325  ;   45  L.  J.  Q.  B.  380  ;  Selborne,    L.    C,   Angus  v. 

449.  Balton,  L.  B.  6  Ap.  Ca.  792 ;  Lord 

(_;')    Wycdt  V.  Sarrison,   3  B.   &  Blackburn,  ib.  809. 
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claiming  under  him.     Against  a  person  having  the  right 
to  the  adjoining  soil,  it  would  be  necessary  to  show  a  title 
to  the  support  of  the  soil  "  (l). 
Support  of  "  Where  the  case  is  not  that  of  two  independent  land- 

Duilding  by  i-o,  n  i  •  ji 

grant.  owners,  Dut^of  the  owner  oi.two  closes  conveying  one  oi 

•  those  closes  to  another  person,  there  he  can  do  nothing 
derogating  from  his  own  grant ;  and  if  he  has  conveyed  it 
for  the  express  purpose  of  having  buUdings  erected  upon 
it,  he  then  enters  into  an  implied  contract  that  he  will  do 
nothing  to  his  soil  which  will  prevent  the  soil  he  granted 
being  able  to  serve  the  purpose  for  which,  to  his  own 
knowledge,  he  has  conveyed  it ;  and  the  person  who  has 
acquired  the  soil  under  these  circumstances  has  the  addi- 
tional right  of  having  support  for  the  buildings,  or  for 
whatever  else  may  be  the  object  for  which  he  has  pur- 
chased the  soil"  {m).  This  implied  grant  of  support  for 
buildings  may  be  modified  by  express  provisions  regarding 
it ;  and  it  may  be  modified  or  restricted  by  circumstances 
known  both  to  the  grantor  and  the  grantee  at  the  time  of 
the  grant ;  as  where  it  is  known  to  the  grantee  that  the 
grantor  reserves  the  servient  tenement  for  purposes  which 
may  affect  the  support  of  the  adjacent  buildings.  Where 
land  was  sold  in  lots  for  building  according  to  a  general 
plan,  it  was  held  that  each  lot  carried  with  it  the  right  of 
excavating  according  to  the  plan,  subjecting  the  right  of 
support  to  such  excavation  ;  so  that  the  purchaser  of  each 
lot  could  only  complain  of  excess  or  deviation  from  the 
general  plan  (m) .  Where  statutory  authority  is  given  to 
construct  works  in  or  upon  land,  the  right  of  support  for 
such  works  is  in  general  impliedly  given,  subject  to  the 
express  provisions  of  the  Acts  as  to  compensation  to  the 

(?)    Jefries   v.     Williams,    5  Mn.  32  L.  J.  C.  353  ;   Siddons  v.  Short, 

800 ;  B'ibbij  v.  Carter,'  4  H.   &  N.  L.   R.  2  C.  P.  D.  572  ;  46  L.  J. 

153;  28  L.  J.  Ex.  182.  G.  P.  795. 

(ih)  Wood,  V.-C,  North  Western  (n)  Mtirchic  v.   Black,    19   C.  B. 

Ry.  T.  Elliott,    1  J.  &  H.  145  ;    29  N.    S.   190  ;  34  L.   J.    0.  P.  337  ; 

L.   J.   C.   812  ;    Caledonian  Hy.  v.  Righy  v.  Bennett,  L.  H.  21  C.  D. 

Sprot,  2  Macq.  449  ;  North  Eastern  559. 
My.  T.  Grassland,  2  J.   &  H.   565  ; 
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owner  of  the  land  upon  which  the  burden  is  imposed ;  as 
m  Acts  for  the  maintenance  of  sewers,  or  gas  works,  or 
waterworks,  which  require  and  authorise  the  laying  of 
pipes  through  the  land  of  others  (o).  The  right  of  support 
for  railways  and  railway  works  is  now  regulated  by  the 
express  terms  of  the  Eailways  Clauses  Act,  1845,  which 
reserves  the  minerals  to  the  vendor  of  land  taken,  subject 
to  a  right  in  the  railway  company  to  acquire  them  if  neces- 
sary for  the  support  of  their  works  {p). 

The  easement  of  support  for  a  building  may  also  be  Support  by 
acquired  by  prescription ;  that  is,  from  the  long  con-  P^'escnption. 
tinuance  of'  the  building  without  interruption  of  the 
support.  It  is  an  easement  within  the  meaning  of  the 
Prescription  Act  (g) .  The  owner  of  the  servient  tenement 
has  no  practicable  means  of  interrupting  the  support  with- 
out excavating  his  own  tenement ;  for  no  action  will  lie 
merely  for  imposing  a  pressure  ujDon  his  tenement  by 
building  upon  the  adjacent  land ;  but  a  prescriptive  title 
may,  nevertheless,  be  acquired  (r). 

The  extent  of  the  right  of  support  for  a  building  de-  Extent  of 
pends  upon  the  construction  of  it ;  the  owner  acquires  by  ™PP°''  • 
use,  and  prima  facie  by  a  grant,  such  support  as  the  budd- 
ing in  fact  derives  from  the  adjacent  land,  though  the 
support  may  be  materially  extended  by  some  peculiarity 
of  the  interior  construction,  provided  there  be  no  inten- 
tional concealment.  But  he  cannot  claim  an  extraordinary 
extent  of  support  for  some  special  construction  that  is  con- 
cealed from  the  adjoining  owner  (s).  Nor  can  an  extra- 
ordinary extent  of  support  be  claimed  by  reason  of  the 
house  having  been  built  upon  excavated  ground,  of  which 

ip)   Re    Corporation     of   Dudley,  (q)  Selbome,    L.  C,    Angiis  v. 

L.  E.   8   Q.  B.  D.   86 ;   51  L.   J.  Dalton,    L.    R.    6    Ap.    Ca.    740 ; 

Q.  B.'121  ;   Normanton  Gas  Co.  v.  Lemaitre-v.  Davis,  L.  R.  19  C.  J). 

Fope,    .52   L.   J.   Q.    B.    629.     See  281  ;  51  L.  J.  C.  173  ;  post,  p.  286. 

Waterworks  Clauses  Act,  1847  (10  •   (»■)  Dalton  v.   Angus,    L.    K.    6 

&  11  Vict.  c.  17)  ;  Public  Health  Ap.  Ga.  740 ;  50  L.  J.  Q.  B.  689. 

Act,     1875    (Support    of    Sewers),  (s)  Angus  v.  Dalton,  Ii.  E.  6  Ap. 

Amendment  Act,    1883   (46   &  47  Ca.    740;    50   L.    J.    Q.   B.    689; 

Viet.  u.  37).  Lemaitrey.  Davis,  L.  E.   19  C.  D. 

{]))  Ante,  p.  241.  281 ;  51  L.  J.  C.  173  ;  post,  p.  291. 
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the  owner  of  the  servient  tenement  had  no  means  of 
knowledge;  but  in  such  case  the  support  might  be  ac- 
quired by  a  continiiance  of  the  houBe  without  interruption 
after  the  owner  of  the  servient  tenement  had  become  fully 
aware  of  the  facts  {t) . — The  easement  of  support  acquired 
for  an  existing  building  cannot  be  enlarged  by  increasing 
the  height  and  weight  of  the  building ;  and  if  the  support 
fails  through  the  increased  weight  there  is  no  ground  of 
complaint  {u).  But  the  right  to  additional  support  for  the 
building  ia  its  altered  state  may  be  acquired  by  enjoyment 
of  it  without  interruption  for  a  time  sufficient  to  acquire 
an  original  prescriptive  title  {v) . 
Damage  to  The  right  of  siipport  for  the  surface  of  land  in  its  natural 

buildings  by         ,    ,       .  ,     ,      ,  .  .       ,    i        n      -n-  •,        ii 

disturbance  of  state  IS  not  lost  or  impaired   by  building  upon  it ;   the 
support.  owner  may  still  claim  for  a  disturbance  of  the  surface,  so 

far  as  it  is  not  caused  nor  aggravated  by  the  additional 
weight  of  the  building.  If  it  be  found  as  a  fact  that  the 
weight  of  the  building  did  not  contribute  to  the  injury, 
the  existence  of  the  building  upon  the  land  is  immaterial 
to  the  cause  of  action  (w).  And  in  such  case  damages  may 
be  assessed  for  the  injury  to  the  building  consequent  upon 
the  wrongful  disturbance  of  the  surface,  though  there  is 
no  separate  cause  of  action  on  account  of  the  building  (x). 
— The  owner  of  a  house  without  an  easement  of  support 
may  claim  damages  for  an  injury  to  the  house  by  an  im- 
proper use  of  the  adjacent  land  in  excess  of  the  natural 
and  reasonable  use ;  or  for  carrying  on  works  upon  the 
land  in  a  negligent  and  improper  manner  having  regard 
to  the  neighbouring  property  (y) .  The  negligence  de- 
pends in  some  measure  upon  the  knowledge  of  the  adjacent 

(<)  Partridge  v.  Scott,  3  M.  &  W.  785. 

220  ;  Sroume  y.  Robins,  4  H.  &  N.  {x)  Ramer  v.  KnoioUs,  Stroyan  v. 

186  ;  28  L.  J.  Ex.  260.  Knowles,  6  H.  &  N.  454  ;   30  L.  J. 

(m)  Murchie  v.  BlacJc,    19  0.  B.  Ex.  102. 

N.  S.  190 ;   34  L.  J.  C.  337.  (y)  Jones  v.  Bird,  5  B.   &  Aid. 

(v)  Anffus-7.  Dalton,  L.  E.  6  Ap.  837;   Dodd  v.   Bolme,   1  A.   &  E. 

Ca.  740;  60  L.  J.  Q.  B.  689.  493;  seBOJiadioicliy.  Trower,G'Bmg. 

(w)  Srownc  v.  Robins,  4  H.  &  N.  N.  C.  1  ;  Gaijfordsi.  NichoUs,  9  Ex. 

186  ;   28  L.  J.  Ex.  250 ;  Sunt  v.  702  ;  23  L.  J.  Ex.  205. 
Peahe,   Johns.    705;   29   L.   J.    C. 
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owner  of  the  existence  and  condition  of  the  building,  which 
may  impose  upon  him  the  duty  of  exercising  his  rights  in 
such  a  manner  as  will  cause  as  little  damage  to  it  as  pos- 
sible (s).  Where  a  person  disturbs  the  support  of  his 
neighbour's  house  by  works  upon  his  own  land,  he  is  not 
excused  merely  by  reason  that  he  engaged  a  contractor  to 
do  the  works  and  to  do  them  without  injuring  the  house  {a) ; 
though  he  is  not  liable  for  damage  done  merely  by  the 
negligence  of  the  contractor  or  his  workmen  in  doing  the 
works  {b). 

An  easement  of  support  for  a  house  or  building  by  the  Support  for 
adjoining  buUding   may  be   acquired,  by  grant   or   pre-  adjoining 
scription,  similar  to  the  easement  of  support  for  a  building  l'uil<ii°g'- 
by  the  adjacent  land ;  so  that  the  owner  of  the  servient 
building  would  be  precluded   from  removing  it  without 
substituting  some  other  sufficient  support  (c).     There  is  no 
presumptive  right  of  mutual  support  between  adjoining 
houses,  in  the  absence  of  a  special  title  ;  the  owner  of  each 
house  may  pull  it  down,  provided  he  do  so  in  a  careful  and 
proper  manner,  without  incurring  hability  to  the  owner  of 
the  other  {d). 

Where  houses  have  been  built  together  by  the  same  Implied 
owner  in  a  manner  obviously  requiring  mutual  support,  ° 
and  are  afterwards  conveyed  in  separate  tenements,  there 
is  implied  in  the  conveyance,  if  no  intention  appears  to 
the  contrary,  a  grant  and  reservation  of  mutual  rights 
and  obligations  of  support  between  the  several  tene- 
ments (e) .  Where  the  porch  and  pediment  of  a  house  was 
built  partly  over  the  front  of  the  adjoining  house,  upon  a 

(2)  Bodd  V.   Holme,    1   A.  &  E.  (i)  Butler  v.  Hunter,  7  H.  &  N. 

493  ;   Chad-Kick  v.  Trower,  6  Bing.  826  ;  31  L.  J.  Ex.  2U. 

N.  C.  1.  W  Lemaitre  v.  Davis,  L.  K.  19 

(a)  Bower  v.  Beate,  L.  R.  1  Q.  B.  C.  D.  281 ;  51  L.  J.  C.  173. 

D.  321 ;  45  L.  J.  Q.  B.  446  ;  Dalton  (d)  Peyton  v.   Mayor  of  London, 

V.  Angus,  L.  R.  6  Ap.  Ca.  740 ;  50  9  B.  &  C.  725. 

L  J.  Q.  B.  689  ;  Lemaitre  t.  Davis,  (e)  Uieliards  v.  Rose,  9  Ex.  218  • 

L.  E.  19  0.  D.  281  ;  51  L.  J.  C.  23  L.  J.  Ex.  3. 
173. 
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severance  of  the  houses  by  conveyance  of  the  former,  it 
was  held  that  the  whole  porch  and  pediment  presumptively 
went  with  it,  with  an  appiirtenant  right  of  support  from 
the  other  house  (/). 

Prescription,  An  easement  of  support  from  an  adjoining  building  may 
also  be  acquired  by  an  uninterrupted  enjoyment  for  the 
period  required  to  found  a  prescriptive  title,  with  the  know- 
ledge of  the  owner  of  the  servient  tenement.  An  enjoyment 
that  is  secret  or  sm-reptitious  would  not  found  any  right ; 
but  it  is  sufficient  if  it  be  without  concealment,  and  so  open 
that  it  might  be  known  to  the  owner  of  the  servient  tene- 
ment that  some  degree  of  support  was  enjoyed  by  the 
buildrug.  It  is  an  easement  within  the  Prescription 
Act{g).  It  is  said,  "  properly  constructed  houses  do  not, 
as  a  rule,  depend  for  their  stability  upon  the  existence  of 
adjoining  houses.  No  man  can,  therefore,  from  the  mere 
existence  in  fact  of  this  dependence,  be  presumed  to  have 
notice  of  it,  and  as  a  consequence  be  presumed  in  the  event 
of  his  not  interrupting  it,  to  acquiesce  in  his  neighbour's 
enjoyment  of  it.  Such  enjoyment  offends  against  one  of 
the  cardinal  rules  governing  the  acquisition  of  an  easement, 
namely,  that  the  user  must  not  be  secret  "  (/«). — Where  a 
house  was  supported  through  the  support  of  an  intermediate 
house  by  the  house  next  adjoining,  it  was  held,  upon  the 
facts  proved,  that  no  easement  of  support  had  been  acquired 
against  the  latter  house  merely  by  reason  of  the  three 
houses  having  rested  for  a  long  time  in  that  position, 
because  the  support  through  the  intermediate  house  was 
not  open  to  the  knowledge  of  the  owner  of  the  tenement 
charged  with  the  support  (i) . 

Repair  of  An  easement  of  support  from  an  adjoining  building  does 


(/)  Fox  v.  Clarke,  L.  B.  9  Q.  B. 
565;  43  L.  J.  Q.  B.  178. 

{ff)  Daltoii  V.  Angus,  L.  R.  6  Ap. 
Ca.  740 ;  50  L.  J.  Q.  B.  689 ; 
Zemaitrc  v.  Daris,  L.  R.  19  C.  D. 
281;  51  L.  J.  0.  173. 

(7i)  Thesiger,  L.  J.,  Angus  v. 
jyatton,  L.  R.  4  Q.  B.  D.  167. 


(i)  Solomon  v.  Vintners'  Co.,  4  H. 
&  N.  585  ;  28  L.  J.  Ex.  370.  The 
judgment  in  this  case  suggests  that 
no  such  prescriptive  right  can  be 
acquired  "vrhere  the  houses  do  not 
immediately  adjoin.  As  to  the 
support  of  land  through  an  inter- 
mediate tenement,  see  ante,  p.  244. 
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not  cast  upon  the  owner  any  implied  obligation  to  repair  servient 
the  building  in  the  absence  of  express  obligation  to  that  "^  ^°^' 
effect.  According  to  the  general  principle  of  the  law  of 
easements  the  owner  of  the  dominant  tenement  may  enter 
upon  the  servient  tenement  for  the  purpose  of  doing  what- 
ever may  be  necessary  to  maintain  the  support  to  which  he 
is  entitled  (/).  Where  a  house  was  let  for  a  term  of  years 
with  the  appurtenant  easement  of  support  by  the  wall  of 
the  adjoining  house  of  the  lessor,  and  the  lessee  covenanted 
to  repair  the  demised  premises  during  the  term  ;  the  house 
having  fallen  out  of  repair  by  reason  of  the  failure  of  the 
supporting  wall ;  it  was  held  that  there  was  no  implied 
obligation  upon  the  lessor  to  repair  the  wall  {k). 

"  There  is  no  obligation  towards  a  neighbour  cast  by  Injury  from 
law  upon  the  ovsmer  or  occupier  of  a  house,  merely  as  such,  tuiidiiigf 
to  keep  it  repaired  ;  the  only  duty  is  to  keep  it  in  such  a 
state  that  his  neighbour  may  not  be  injured  by  its  fall ; 
the  house  may  therefore  be  in  a  ruinous  state  provided  it 
be  shored  sufhciently ;  or  the  house  may  be  demolished 
altogether"  (/).  The  occupier  is  prima  facie  responsible 
that  the  property  is  not  a  nuisance  and  injurious  to  others; 
but  the  owner  may  also  be  chargeable,  if  he  is  ultimately 
responsible  for  its  condition  (;»). — If  the  owner  pulls  his 
house  down,  he  is  bound  to  use  proper  care  towards  his 
neighbour  and  others  according  to  the  circumstances,  and 
is  responsible  for  injuries  caused  by  doing  it  negli- 
gently (n).  He  is  not  bound  to  shore  up  the  house  of  his 
neighbour,  unless  the  latter  have  acquired  an  easement  of 
support ;  nor  is  he  bound  to  give  him  notice  of  his  inten- 
tion to  pull  down  his  own  house  or  of  the  time  of  doing 
so ;  at  least  where  his  operations  are  open  and  obvious  (o) . 

{j)  1  Wms.  Saund.  322(1),  Fom-  (m)  Russell  v.   Shenton,  3  Q.  B. 

fret  V.  Ricroft;  ColebeelcY.  Girdlers'  449  ;   Todd  v.  Flight,  9  C.  B.  N.  S. 

Co.,  L.  R.  1  Q.  B.  D.  234  ;  45  L.  J.  377  ;  30  L.  J.  C.  P.  21  ;  Nelson  y. 

Q  B.  225;  Stockport  Rightoay  Board  Liverpool  Brewery  Co.,  L.  E.  2  C.  P. 

v.  Grant,  51  L.  J.  Q.  B.  357.  D.  311  ;  46  L.  J.  0.  P.  675. 

[k)  ColebeckY.  Oirdlers'  Co.,  supra.  {«)   UradbeeY.  Christ's  Sosjntal,  i 

{1}  Ghauntler  v.  Robinson,  4  Ex.  M.  &  Gr.  714. 

163.  ip)  Peyton  v.  Mayor  of  London,  9 
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Support  of  The  like  principles  apply  where  the  stories  of  a  house 

of  house.  are  appropriated  in  separate  tenements.     Upon  the  grant 

or  lease  of  an  upper  story  with  the  reservation  by  the 
grantor  of  the  lower  story,  the  grantor  impliedly  under- 
takes not  to  do  anything  which  will  derogate  from  his 
grant ;  and  the  grantee  or  lessee  of  the  upper  story 
becomes  impliedly  entitled  to  the  support  of  the  lower 
story  {p).  The  owner  of  the  lower  or  servient  story 
cannot,  in  absence  of  covenant  or  agreement,  be  charged 
with  the  further  obligation  to  repair ;  the  owner  of  the 
upper  story  being  entitled,  as  an  incident  of  his  easement, 
to  enter  upon  the  servient  tenement  and  provide  the 
necessary  support,  though  he  cannot  compel  the  owner  of 
Repair  of  the  servient  tenement  to  do  so  {q). — So,  if  a  lease  be  made 
of  the  lower  story  of  a  house  reserving  to  the  lessor  the 
upper  story,  it  seems  that  the  lessor  is  not  bound  to  repair 
the  roof,  nor  subject  to  an  action  for  not  doing  so,  without 
a  covenant  or  agreement  on  his  part  for  that  purpose  ;  but 
the  lessee  may  repair  the  roof  himself  as  incident  to  the 
demise  (r). — The  occupier  of  a  separate  story  is  respon- 
sible if  he  makes  an  improper  or  negligent  use  of  his 
tenement  to  the  injury  of  the  other  occupiers.  Thus, 
where  the  occupier  of  a  warehouse  put  so  great  a  weight 
on  the  floor  that  it  fell  through  into  the  cellar  occupied  by 
another  person,  he  was  held  liable  for  the  damage  caused 
to  the  goods  in  the  cellar  (.s). 

B.  &  C.  725  ;   Chadwick  v.   Trower,  D.  234  ;  45  L.  J.  Q.  B.  225. 

6  Bing.  N.  C.  1.  (r)   1  Wms.  Saund.  322  (1),  Fom- 

{p)  Parke,  B.,  Karris  v.  Eyding,  fret  v.  Eicroft. 

6  M.  &  W.  71 ;  per  cur.  Humphries  (s)  Edwards  v.  Salindir,  2  Leon. 

T.  Brogden,  12  Q.  B.  756.  93 ;  Top.  46  ;  Stevens  r.  TFoodivard, 

(q)  See  post,  pp.  279,  280  ;   Cole-  L.  R.  6  Q.  B.  D.  318  ;  50  L.  J. 

bedcv.  Girdlers'  Co.,  L.  E.  1  Q.  B.  Q,.  B.  231. 
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§  6. — Fences. 

Obligation  of  fencing  land — trespass  of  cattle. 

Right  to  have  fence  maintained  upon  adjoining  land — grant — pre- 
scription. 
Extent  of  right  and  liahUity — damages  recoverable. 
Ownership  of  fence — party  walla. 
Fencing  of  mines — fencing  of  railways — level  crossings. 

There  is  no  presumptive  obligation  upon  the  owner  of  a  Obligation  of 
close  of  land  towards  the  owner  of  the  adjoining  close  to  ^^"""'^  l*"^- 
fence  the  boundary  of  his  close.  "  The  law,"  it  is  said, 
"  bounds  every  man's  property  and  is  his  fence."  But 
every  man  is  bound  to  keep  his  cattle  from  strajdng  on  the 
land  of  others,  and  is  liable  for  trespasses  committed  by 
his  cattle  and  for  all  damages  that  are  the  direct  natural 
consequence  of  such  trespasses  («).  The  same  rule  pre- 
vails between  persons  having  rights  of  common  of  pasture 
over  land  and  the  owner  of  the  adjoining  land.  There  is 
no  obligation  to  fence  against  the  commoners,  who  must 
keep  their  cattle  from  straying  off  the  common,  although 
there  is  no  fence  or  marked  boundary  to  the  adjoining 
land  {b).  But  the  lord  of  a  manor  or  his  grantee  who 
incloses  waste  under  the  Statute  of  Merton  is  bound  to 
fence  against  commoners  (c) .  And  there  is  in  some  places 
between  adjoining  commons  a  custom  of  intercommoning 
known  in  law  as  common  jmr  cause  de  vicinage,  which  has 
the  force  of  excusing  the  straying  of  cattle  from  one  to 
the  other,  so  long  as  the  commons  remain  open  and 
unfenced  (d). 

"  In  the  case  of  animals  trespassing  on  land  the  mere  Trespass  of 
act  of  the  animals,  which  the  owner  could  not  foresee,  or  "'^*'^®- 
which  he  took  all  reasonable  means  of  preventing,  may  be 

(o)  Fer  cur.  Star  v.  EooTceslif,  I  388. 

Salk.   335 ;    Churchill  v.  Evans,   1  (c)    2   Co.    Inst.    87 ;    Barber  v. 

Taunt.   529  ;    Ellis  v.  Loftus  Iron  Whiteley,  34  L.  J.  Q.  B.  212.     See 

Co.,  L.  K.  10  0.  P.  10 ;  44  L.  J.  post,  p.  363. 

C.  P.  24.  [d)  Beath  v.  Elliott,  supra.     See 

(i)  Seath  v.  Elliott,  i  Bing.  N.  C.  post,  p.  338. 
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a  trespass,  inasmucli  as  tlie  same  act,  if  done  by  himself, 
would  have  been  a  trespass  "(e).  Upon  this  principle  the 
owner  of  a  horse  was  held  liable  for  the  horse  kicking  and 
biting-  another  in  the  adjoining  field  through  the  fence ; 
because  the  head  and  feet  of  the  horse  must  have  been 
extended  into  the  adjoiniag  field  in  order  to  do  the  injury, 
and  so  committed  a  trespass  (_/').  So  the  sending  a  dog 
into  the  land  of  another  is  a  trespass ;  but  it  is  not  "  a 
trespass  by  entering  or  being  upon  land "  within  the 
statute  1  &  2  Will.  IV.  c.  32,  s.  30,  which  renders  such 
trespass,  if  committed  in  pursuit  of  game,  penal  (g) .  The 
claim  of  damages  for  trespasses  of  animals  extends  to 
damages  that  may  be  directly  attributable  to  some  special 
vice  of  the  trespassing  animal  of  which  the  owner  was 
ignorant ;  although  the  owner  is  not  generally  liable  for 
injuries  committed  by  a  mischievous  animal  unless  he  is 
aware  of  its  mischievous  nature  {fi) .  Where  a  straying  horse 
kicked  a  child,  it  was  held  that  the  child,  who  had  no  claim 
for  a  trespass  and  its  consequences,  could  not  recover  for 
the  injury  unless  he  could  prove  that  the  owner  of  the  horse 
had  knowledge  of  the  propensity  of  the  horse  to  kick  («) . 

Eight  of  But  the  owner  of  a  close  of  land  may  acquire  the  right 

upoiTadjoia-  of  having  a  fence  maintained  upon  the  adjoiaing  close  for 
close.  j^is  benefit ;  and  such  right  may  be  appurtenant  to  the  one 
close  as  an  easement,  and  the  corresponding  obligation  may 
be  imposed  upon  the  other  close  as  a  servitude.  This 
right  is  more  than  a  mere  easement  of  using  the  servient 
tenement  for  the  support  of  a  fence,  inasmuch  as  it 
imposes  upon  the  servient  owner  the  positive  obligation  of 
maintaining  and  repairing  the  fence  for  the  service  of  the 
dominant  tenement.     The  obligation  attaches  to  the  tene- 

[e)  Brett,  J.,  MUs  v.  Zoftus  Iron  860  ;  24  L.  J.  M.  113. 

Co.,  L.  R.  10  C.  P.  13;  44  L.  J.  (A)  Lee  v.  HiUy,  18  C.  B.  N.  S. 

C.  P.  24.  722  ;   34  L.  J.  C.  P.  212. 

(/)    Ellis    V.    Loftus    Iron    Co.,  {»)   Cox  v.  Burbidge,  13  C.  B.  N. 

L.K.  IOC.  P.  12;44L.  J.  C.  P.  24.  S.   830;   32   L.   J.    C.  P.   89  ;  ex- 

(^)   The  Queen  v.  Pratt,  4  E.  &  B.  plained  in  Lee  t.  Riky,  supra. 
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ment,  like  a  covenant  running  with  the  land,  and  is  charge- 
able upon  the  occupier  by  reason  of  his  possession  (/) . 

This  right  may  be  claimed  by  a  special  title  of  grant,  or 
by  prescription  ;  it  may  also  be  created  by  Act  of  Parlia- 
ment, as  is  frequently  the  case  in  inclosures  of  commons  (/f) . 
— Where  the  owner  of  two  closes  separated  by  a  fence  Grant, 
sells  and  conveys  one  close  and  reserves  the  other  with  the 
fence  upon  it,  in  the  absence  of  express  terms  of  grant  or 
agreement,  there  is  no  implied  grant  of  the  easement  of 
having  the  fence  maintained  for  the  benefit  of  the  close 
sold ;  nor  is  there  any  obligation  upon  the  vendor  or  his 
assigns  to  continue  to  maintain  the  fence  (^).,  "Even 
where  adjoining  lands,  which  have  once  belonged  to  dif- 
ferent persons,  one  of  whom  was  bound  to  repair  the  fences 
between  the  two,  afterwards  become  the  property  of  the 
same  person,  the  pre-existing  obligation  to  repair  the 
fences  is  extinguished  by  the  unity  of  ownership ;  and 
where  the  person  who  has  so  become  the  owner  of  the 
entirety  afterwards  parts  with  one  of  the  two-  closes,  the 
obligation  to  repair  the  fences  does  not  revive,  unless  ex- 
press words  be  iijtroduced  into  the  deed  of  conveyance  for 
that  purpose"  (m).  The  same  principle  applies  upon  a 
lease  of  one  of  adjoining  closes  ;  in  the  absence  of  express 
stipulation  in  the  lease  there  is  no  implied  obligation  upon 
the  lessor  to  maintain  existing  fences  of  the  closes  reserved 
by  him  adjoining  the  demised  land,  so  as  to  prevent 
the  cattle  of  the  lessee  from  straying  on  to  them  {n).  On 
the  other  hand  the  tenant  is  presumptively  bound  to  main- 
tain the  fences  upon  the  land  demised,  and  is  hable  to  the 
landlord  for  not  so  doing  upon  the  ground  of  the  waste  or 
injury  done  to  the  inheritance  (o). 

{j)  star    V.   Rookeshy,    1    Salk.  (l)  Boyle  v.   Tainlyn,   6  B.  &  0. 

335  ;  Cheetham  v.  Sampson,  i  T.  K.  329. 

318  (m)  Fer    cur.    Hoyle  v.   Tamlyn, 

[k)  Star  V.  Moohesly,  1  Salk.  335 ;  6  B.  &  C.  337. 

BuUer   J     Sider  v.  Smith,  3  T.  R.  (n)  ErsMne  v.  Adeane,  L.  R.  8 

768;    MeUish,    L.    J.,    Erskine  v.  Ch.  763  ;  42  L.  J,  C.  835. 

Adeane,  L.  R.  8  Ch.  763  ;  42  L.  J.  (o)  Kenyon,   C.  J.,   Cheetham  t. 

C.  838.  Hampson,  i  T.  R.  319  ;  ante,  p.  33. 
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Prescription.  The  right  of  having  a  fence  maintained  upon  the  ad- 
joining close,  with  the  corresponding  obligation,  may  be 
established  by  prescription,  that  is,  by  proof  of  the  fence 
having  been  constantly  maintained  and  repaired  in  compli- 
ance -with  the  obligation  (|;).  The  mere  fact  of  maintain- 
ing the  fence  is  no  proof  of  the  obligation;  for  it  is 
presumed  to  be  maintained  for  the  use  of  the  owner  him- 
self rather  than  of  the  owner  of  the  adjoining  land,  though 
it  may  serve  equally  for  the  use  of  both.  In  order  to 
prove  a  prescriptive  right  the  fence  must  have  been  main- 
tained under  circumstances  presumptive  of  legal  obliga- 
tion (g).  A  complaint  by  the  owner  of  a  close  to  the 
owner  of  the  adjoining  close  of  the  escape  of  the  cattle  of 
the  former  through  defects  in  the  fence  of  the  latter,  would 
amount  to  a  claim  of  right  to  have  the  fence  repaired ; 
because  the  complainant  would  otherwise  be  bound  him- 
self to  keep  his  cattle  from  escaping ;  therefore  repairs 
done  in  consequence  of  such  complaint  would  be  evidence 
of  the  obligation  upon  the  servient  tenement.  But  a 
complaint  of  the  trespass  of  cattle  from  the  adjoining  close 
through  defects  of  the  fence  would  not  import  any  claim 
of  right  as  to  the  fence ;  because  the  owner  of  the  cattle 
would  be  equally  bound  to  keep  them  from  trespassing, 
with  or  without  a  fence,  and  repairs  done  would  not  be 
evidence  of  any  right  or  obligation  {>•).  Wliere  it  ap- 
peared that  a  close  of  land  was  an  ancient  inclosuxe  from 
the  waste  of  a  manor,  and  that  the  owners  and  occupiers 
had  always  maintained  the  fence  against  the  cattle  of  the 
commoners  of  the  waste ;  it  was  held  to  be  a  proper  in- 
ference that  the  close  was  originally  granted  subject  to  the 
obligation  of  maintaining  the  fence,  and  that  the  obliga- 
tion continued  for  the  benefit  of  a  recent  inclosure  of  an 
adjoining  part  of  the  waste  («). 

(p)  Lawrence  v.  Jenkins^  L.  R.  8  (r)  Boyle  v.    Tamlyn^  6  B.  t&  C. 

Q.  B.  279  ;  42  L.  J.  Q.  B.  U7.  329  ;  Lawrence   v.  Jenkins,    L.    R. 

{q)  Soyle  y.    Tamlyn,  6  B.  &  C.  8  Q.  B.  274  ;  42  L.  J.  Q.  B.  147. 

329  ;  Hudson  v.  Talor,  L.  B,.  2  Q.  [a)  Barber  y.  Whiteley,  34  L.  J. 

B.  D.  290  ;  46  K  J.  Q.  B.  463.  Q.  B.  212. 
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The  obligation  iipon  the  owner  of  the  servient  tenement  Extent  of 
imports  generally  the  maintenance  of  a  sufficient  fence  at  ^fbility. 
all  times  and  in  all  events,  the  act  of  Grod  and  vis  major 
only  excepted.     He  is  responsible  for  defects  in  the  fence 
whether  caused  by  his  own  negligence  or  that  of  servants, 
or  by  strangers  or  trespassers.     He  is  not  excused  by  want 
of  notice  to  repair  it,  nor  by  want  of  a  reasonable  time  for 
repairing  it  after  notice  of  the  defects  {t). — The  occupier 
of  the  dominant  tenement  may  recover  not  only  in  respect 
of  his  own  cattle  escaping  through  a  defect  in  the  fence  ; 
but  also  for  the  cattle  of  others  in  his  possession,  whether 
on  hire,  or  for  reward,  or  as  gratuitous  badee  {u) .     Also  a 
person  using  the  close  for  his  cattle  by  the  licence  of  the 
occupier,  and  though  only  for  that  occasion,  is  equally 
entitled  to  recover  (»).     And  if  cattle  from  any  other  cause 
were  lawfully  upon  the  dominant  close,  the  owner  of  the 
cattle  may  recover  for  their  escape  through  a  defect  in  the 
fence  of  the  servient  close  (?(').      But  if  the  cattle  were 
wrongfully  upon  the  dominant  close,  the  owner  of  the  cattle, 
having  no  claim  upon  the  servient  owner  in  respect  of  the 
fence,  is  liable  for  a  trespass  of  his  cattle  upon  the  servient 
tenement  {x). — On  the  other  hand,  the  occupier  of  the  ser- 
vient tenement  has  no  remedy  against  the  dominant  owner 
for  trespasses  of  cattle  entering  through  a  defect  in  the 
fence ;  for  it  is  sufficient  answer  to  his  claim  that  he,  or 
those  under  whom  or  by  whose  licence  he  occupies,  are 
bound  to  keep  the  fence  in  repair  (y).     Nor  has  he  any 
remedy  for  damages  done  by  the  cattle  after  entering,  as 
by  breakiag  down  inner  fences ;  for  such  damage  is  the 

(t)  Lawrence  v.  JenUns,  L.  E.  8  (x)  Erskine  v.  Adeane,   L.   R.  8 

Q.  B.  274  ;  42  L.  J.  Q.  B.  147.  Ch.  756  ;  42  L.  J.  C.  835 ;  Eiclcetts 

'{■u)  Booth  T.  Wilson,  1  B.  &  Aid.  v.  East  India  Docks  By.,  12  C.  B. 

59_  '  160  ;  21  L.  J.  C.  P.  201  ;  Dovaston 

\v)  Dawson  v.  Midland  By.,  L.  E.  v.  Payne,  2  H.  Bl.  531. 
8  Ex   8  •  4''  L.  J.  Ex.  49  ;  per  cur.  (y)  Nowel  v.    Smith,    Cro.  EIlz. 

Jefo'i  Case,  Dyer,  365  i.  709  ;   Carruthers  v.  Sollis,  8  A.  & 

(w)  Per  cur.  Jones  v.  BoUns,  10  E.  113;    Wiseman  v.  Booker,  L.  E. 

OB     640     explaining   Smith   t.  3  0.  P.  D.   184 ;    Child  v.    Beam, 

Baynard,  3  Keble,  417.  L-  B-  9  Ex.  1 76  ;  43  L.  J.  Ex.  100. 
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consequence  of  the  defect  of  the  fence  (s) .  He  has  no  right 
to  distrain  the  cattle  ;  nor  is  he  justified  in  turning  them 
out  into  a  highway  and  there  leaving  them ;  but  it  seems 
that  he  must  put  them  back  into  the  adjoining  close  from 
which  they  escaped  {a) . 
Damages  The  damages  recoverable  for  an  escape  of  cattle  through 

recoverable,  ^j^^  defective  fence  include  all  injuries  to  the  cattle  reason- 
ably attributable  to  the  risks  that  the  cattle  incur  upon  the 
servient  close  ;  as  in  cases  where  the  cattle  were  there 
killed  by  falling  into  a  ditch,  and  where  they  were  killed 
by  a  hay-stack  falling  upon  them  [b),  and  where  they 
were  poisoned  by  feeding  on  the  leaves  of  yew  trees  there 
growing  (c). 

Ownership  of  The  ownership  of  ancient  boundary  fences  is  frequently 
.  a  matter  of  mere  presumption.  In  the  case  of  the  ordinary 
hedge  and  ditch  fence  between  two  closes  of  land  the  pre- 
sumption is  that  the  boundary  of  property  is  the  outside  of 
the  ditch,  so  that  both  hedge  and  ditch  prima  facie  belong 
to  the  close  on  the  side  of  the  hedge ;  this  presumption 
being  founded  on  the  general  custom  of  the  country  to  dig 
the  ,ditch  at  the  boundary  line  and  to  throw  the  earth 
inwards  to  form  the  bank  of  the  hedge  {d).  The  fiUing 
up  and  obliteration  of  the  ditch  in  process  of  time  and  an 
adverse  occupation  of  the  surface  by  the  adjoining  owner, 
as  by  cultivating  it  or  building  upon  it,  may  create  a  pos- 
sessory title  in  him  to  the  site  of  the  ditch  under  the 
Statute  of  Limitations  {e).  But  the  mere  straying  and 
feeding  of  cattle  upon  the  site  of  the  ditch  is  not  a  suffi- 

(z)  Singleton  v.  WUliamson,  7  H.  Growhurst   v.   Amersham,   L.  E.   4 

&  N.  410  ;  31  L.  J.  Ex.  17.  Ex.  D.  6  ;  48  L.  J.  Ex.  109  ;    Wil- 

(a)  Singleton  V.  Williamson,  supra;  son  v.  Newiernj,  L.  R.  7  Q.  B.  31; 

Carmthers  v.  Sollis,  supra.  41  L.  J.  Q.  B.  31  ;  Firth    v.  Sow- 

{b)  Anon.,  Ventris,  256;    Fowell  ling   Iron   Co.,  L.  E.  3  C.  P    D 

v.  Salishunj,  2  Y.  &  J.  391.  254  ;  47  L.  J.  C.  P.  358. 

(c)  Lawrence  v.  Jenkins,  L.  R.  8  ((?)  La-wrence,  J.,  Vowles  t.  Mil- 

Q.   B.  274;    42  L.  J.   Q.   B.  147.  ler,    3   Taunt.   138;    Hoh-oyd,   J., 

As   to   the   responsitiUty  for  yew  Doe  v.  Pearseij,  7  B.  &  C.  307. 
tress  and  other  matters  noxious  to  (e)  Korton   v.    London   ^   JV.    TF. 

cattle   upon    the    adjoining    close,  Si/.,  L.  K.  13  C.  D.  268. 
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cient  adverse  possession  to  support  such  a  title  ;  nor  is  the 
clipping  or  mending  of  the  fence  alone  sufficient  (/). 

Upon  a  like  principle  if  a  wall  or  fence  between  two  Party-wall, 
properties  is  constructed  with  buttresses,  posts,  or  spurs  on 
one  side,  so  as  to  show  an  inner  and  .an  outer  face,  it  is 
presumptively  the  property  of  the  owner  of  the  land  on  the 
inner  side.  If  the  wall  or  fence  be  uniform  on  both  sides, 
in  the  absence  of  evidence  of  exclusive  ownership,  it  is  pre- 
sumptively a  party- wall ;  that  is,  a  wall  built  half  on  the 
land  of  each  of  the  adjacent  owners  and  belonging  to  them 
in  undivided  moieties  as  tenants  in  'common  [g) .  The  pre- 
sumptive ownership  arising  from  the  position  and  form  of 
the  waU.  may  be  rebutted  by  evidence  of  title  to  the  entu'e 
wall,  or  to  the  several  halves,  in  separate  ownership  (Ji). 
The  wall  may  be  a  party- wall  to  a  certain  height,  and  above 
that  height  an  external  wall  in  several  ownership  («') .  A 
description  of  property  as  "  enclosed  by  a  wall "  imports 
that  the  wall  is  part  of  the  property,  so  that  a  purchaser 
would  not  be  compelled  to  take  it  without  the  wall  (/) .  And 
a  property  cannot  be  said  to  "  front,  adjoin  or  abut"  upon 
a  road,  if  separated  from  the  road  by  a  wall  belonging 
to  another  person  {k). — One  of  co-tenants  of  a  party- wall 
may  repair  it,  and  may  pull  it  down,  if  necessary,  for  the 
temporary  purpose  of  rebuilding  it;  but  permanent  destruc- 
tion of  the  wall  or  exclusion  of  the  other  tenant  from  the 
use  and  possession,  is  wrongful  {]).  Each  co-tenant  is 
responsible  for  his  own  wrong  or  negligence  in  deahng 
with  the  party-waU,  and  for  the  damage  caused  thereby 
to  the  other  co-tenant  (m) — Under  the  Metropolitan  BuUd- 

(/)  Seariy  v.  Tottenham  Mij.  Co.,  C.  D.  309  ;  54  L.  J.  0.  605. 

L   E,   5  Eq   409.  ('')  Lighthoimd  Y.Behington  Local 

'(g)  Cubitt  T.  Forter,   8  B.  &  C.  Board,  L.  E.  16  Q.  B.  D.  577;  55 

257  ;    TTatson   v.    Gray,   h.   R.   14  L.  J.  M.  94. 

C.  D.  192 ;  49  L.  J.  C.  243.  (T)  Cuiitt    v.  Forter,  8  B.  &  C. 

(A)  Matts  V.  Edwkins,  5  Taunt.  257;  Standard  Bank  y.  Stokes,  li.'R. 

20  •  Murlv  v.  McDermott,  8  A.  &  E.  9  0.  D.  68  ;  47  L.  J.  C.  554 ;   Wat- 

138^          ^  son  V.  Gray,  L.  E.  14  C.  D.  192; 

(i)    Weston  v.  Arnold,  L.  E.  8  Ch.  49  L.  J.  0.  243  ;  Stedman  v.  Smith, 

1084 ;  43  L.  J.  C.  123.  8  E.  &  B.  1 ;  26  L.  J.  Q.  B.  314. 

U)  Brewer  v.  Brown,  L.  E.   28  (»«)  Bradiee  t.  Ghrisfs  Sospital, 
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ing  Act,  18  &  19  Yict.  c.  122,  tlie  rigMs  of  dealing  witli 
party-walls  are  regulated  exclusively  by  the  provisions  of 
that  Act  relating  to  "Party  Structures,"  s.  83,  which 
supersede  or  qualify  the  common  law  rights  of  property. 
For  the  purposes  of  the  Act  a  party-wall  is  defined  by 
reference  to  the  use  made  of  it,  independently  of  the  owner- 
ship (I). 


Fencing  of 
mines. 


Fencing  of 
railway. 


Where  minerals  are  separated  from  the  ownership  of  the 
surface  with  the  right  of  digging  shafts  and  working 
through  the  surface,  in 'the  absence  of  express  stipulation, 
there  is  an  implied  obligation  on  the  owner  of  the  minerals 
to  fence  the  shafts  for  the  protection  of  the  owner  of  the 
surface ;  in  which  case  the  fence  is  maintained  upon  the 
dominant  tenement  (ni) .  There  is  a  statutory  obligation 
to  fence  the  shafts  _of  abandoned  mines,  by  the  Metal- 
liferous Mines  Eegulation  Act,  1872,  35  &  36  Vict, 
c.  77  («).  The  Quarry  Fencing  Act,  1887,  50  &  51  Yict. 
c.  19,  provides  that  "  any  quarry  dangerous  to  the  public 
in  open  or  unenclosed  land  within  fifty  feet  of  a  highway 
or  place  of  public  resort  dedicated  to  the  public  shall  be 
kept  reasonably  fenced  for  the  prevention  of  accidents,  and 
unless  so  kept  shall  be  deemed  to  be  a  nuisance."  The 
term  quarry  is  defined  in  the  Act. 

By  the  Eailways  Clauses  Act,  1845,  8  Yict.  c.  20,  s.  68, 
it  is  provided  that  "  The  company  shall  make  and  at  all 
times  maintain  for  the  accommodation  of  the  owners  and 
occupiers  of  lands  adjoining  the  railways,  sufficient  fences 
for  separating  the  land  taken  for  the  use  of  the  railway 
from  the  adjoining  lands  not  taken,  and  protecting  such 
lands  from  trespass,  or  the  cattle  of  the  owners  and "  occu- 
piers thereof  from  straying  thereout,  by  reason  of  the  rail- 


4  M.  &  G.  761 ;  Hughes  t.  Fereival, 
L.  E.  8  Ap.  Ca.  443;  52  L.  J". 
Q.  B.  719. 

(1)  Knight  v.  Fursell,  L.  K.  11 
C.  D.  412  ;  48  L.  J.  C.  395  ;  Stan- 
dard Bank  v.  Stokes,  L.  K.  9  0.  D. 
68  ;  47  L.  J.  C.  554. 


(m)  Groucott  v.  JVilUatns,  4  B. 
&  S.  149;  32  L.  J.  Q.  B.  237; 
Churchill  v.  Evans,  \  Taunt.  529  ; 
Hawken  v.  Shearer,  56  L.  J.  Q.  B. 
284. 

(n)  Arkwrtght  v.  Eeans,  49  L.  J. 
M.  82. 
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"way  :  provided  that  the  company  shall  not  he  required  to 
make  any  accommodation  works  with  respect  to  which  the 
owners  and  occupiers  of  the  lands  shall  have  agreed  to 
receive  and  shall  have  heen  paid  compensation  instead  of 
the  making  them."  The  statutory  obligation  does  not 
apply  to  fencing  between  the  railway  and  adjoining  land 
of  the  railway  company,  as  a  yard  retained  by  the  com- 
pany for  the  use  of  persons  driving  cattle  to  and  from  the 
line  (o)  ;  or  a  tramway  adjoining  the  line  kept  for  the  use 
of  the  public  upon  payment  of  tolls  (jj). — The  statutory  Extent  of 
obligation  extends  to  the  owner  and  occupier  of  the  ad-  ^'^^^"y- 
joining  land  and  to  persons  using  the  land  with  their 
licence  ;  who  may  recover  for  the  loss  of  cattle  straying  on 
to  the  line  through  defects  in  the  fence.  But  there  is  no 
general  liability  to  other  persons  having  no  right  or  interest 
in  the  adjoining  land,  and  whose  cattle  are  not  rightfully 
using  it;  and  no  claim  can  be  made  against  a  railway 
company  for  loss  of  cattle  which  were  trespassing  upon 
adjoining  land  and  thence  strayed  on  to  the  line  (q) .  Com- 
pensation made  under  the  proviso  of  the  section  to  the 
owner  of  land  instead  of  a  fence  does  not  discharge  the 
obligation  to  the  occupier  during  his  then  existing  tenancy ; 
and  a  tenancy  from  year  to  year  was  held  to  be  a  continu- 
ing tenancy  for  this  purpose  until  determined  by  notice  (r) . 
A  passenger  on  the  railway  cannot  charge  the  company 
upon  this  statutory  obligation  in  the  case  of  cattle  breaking 
through  the  fence  on  to  the  line  and  causing  an  accident ; 
he  can  only  charge  them  upon  the  ground  of  negligence  in 
the  protection  of  the  line  (s) .  Neither  the  company  nor 
any  person  in  their  employment  can  complain  of  a  trespass 
of  the  cattle  of  an  adjoining  owner  through  a  defect  in  the 

.   (o)  Roberts  v.  Great  Western  Ey.,  see  Sneesby  y.  Lancashire  ^-  Y.  Sy., 

4  C.  B.  N.  S.  506.  L.  E.    1   Q.  B.  D.  42 ;    45  L.  J. 

{p)  Marjell  v.  South  Wales  Sy.,  Q.  B.  I. 
8  C.  B.  N.  S.  525.  (»■)   Corry  v.  Great  Western  Sy., 

(q)  Eiclcetts  v.  East  ^-  W.  India  L.  E..  7  Q.  B.  D.  322 ;  50  L.  J. 

Docks  By.,  12  0.  B.  160  ;  21  L.  J.  Q.  B.  386. 

C.  P.  201 ;  Dawson  r.  Midland  Ry.,  (s)  Buxton  v.  N.  Eastern  Ry.,  L. 

L.  E.  8  Ex.  8  ;  42  L.  J.  Ex.  49  ;  E.  3  Q.  B.  549  ;  37  L.  J.  Q.  B.  258. 
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fence  which  the  company  are  bound  by  the  statute  to 
maintain  (s) . 
Level  cross-  The  statutory  obligation   upon  a  railway  company  of 

keeping  the  gates  closed  at  level  crossings  over  highways 
extends  to  all  persons  and  cattle  whether  lawfully  using 
the  highway  or  not ;  and  the  owner  of  cattle  killed  on  the 
line  may  recover  for  the  loss,  though  they  had  strayed  ofE 
his  land  on  to  the  highway  and  through  the  open  gates  of 
the  level  crossing  (?;).  The  statutory  obligation  does  not 
apply  to  a  private  railway  constructed  for  private  purposes 
across  a  highway  by  leave  of  the  highway  authority ;  the 
owner  of  such  railway  is  not  bound  to  fence  it,  nor  is  he 
liable  for  the  loss  of  cattle  trespassing  upon  it  '{u) . 


Section  III.  Creation  of  Basements. 

§  1.  Grant. — §  2.  Prescription. 

§  1. — Grant. 

Easements  created  by  grant  or  prescription — grant  by  deed — parol 
grant — Statute  of  Frauds — exception  or  reservation  of  easements — 
easements  taken  under  Lands  Clauses  Act. 

Implied  grant  of  necessary  easements — way  of  necessity. 

Implied  grant  of  apparent  and  continuous  easements — no  easement 
implied  in  derogation  of  grant — easements  implied  upon  simul- 
taneous grant  of  two  tenements. 

Grant  of  tenement  "  with  appurtenants"^ grant  of  easements  "used 
and  enjoyed"  witb  tenement — construction  of  grants — easements 
revived  after  unity  of  possession — Gonveyanciug  Act,  I8S1. 

Implied  grant  of  rights  accessory  to  easements — rigbt  of  maintenance 
and  repair — obligation  of  servient  owner. 

Easements  Easements   are   classed   as   incorporeal   hereditaments ; 

created  by         i     .        .  i  i       j?  •  i  •  j.*         •  i„ 

■'        being  mcapable  of  possession  and  consisting  m  use  only. 

(s)  Child  V.  Seam,  L.  R.  9  Ex.  S.  IT.  Ry.,    2  H.   &  N.   424 ;    26 

176  ;  43  L.  J.  Ex.  100.  L.  J.  Ex.  349 ;  Charman  v.  S.  JEastsrn 

(t)  5  &  6  Vict.  c.  65,  s.  9  ;  8  Vict.  By.,  W.  N.  1888,  p.  182. 
c.  20,  s.  47  ;    Faiirctt  v.    York  and  («)  Matson  v.  JBaird,  L.  R.  3  Ap. 

Midland  Ry.,    16    Q.   B.    610 ;    20  Ca.  1082. 
L.  J.  Q.  B.  222 ;  Ellis  v.  London  ^ 
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They  are  thus  distinguished,  as  subjects  of  iDroperty,  fi'om  grant  or  pre- 
the  land  itself  to  which  they  are  appurtenant,  which  is  held  ^°"^  '°°' 
in  possession,  and  which  at  common  law  was  transferred 
by  delivery  of  possession,  and  therefore  was  said  to  lie  in 
livery;  while  easements  and  other  incorporeal  heredita- 
ments were  said  to  lie  in  grant  (») .  Accordingly  ease- 
ments may  be  created  by  express  grant  by  the  owner  of 
the  servient  tenement;  or  they  may  be  established  by 
prescription,  that  is,  by  use  of  the  easement  during  the 
time  required  by  law  to  raise  the  presumption  of  a  grant. 
"  Except  where  the  positive  law  steps  in,  and  in  the  absence 
of  any  legal  origin  gives  to  a  fixed  period  of  possession  or 
enjoyment  the  status  of  absolute  and  indisputable  right, 
every  easement  as  against  the  owner  of  the  sod  must  have 
had  its  origin  in  grant"  {b). 

The  grant  of  an  easement,  as  of  all  incorporeal  heredita-  Grant  by 
ments,  must  be  by  deed  sealed  and  delivered;  for  "the 
deed  of  incorporeate  inheritances  doth  equal  the  livery  of 
corporeate  "  (c).  Basements  may  also  be  created  by  testa- 
mentary devise,  which  for  this  purpose  is  equivalent  to  a 
grant  by  deed,  and  is  subject  to  the  same  rules  of  con- 
struction and  application  (cl). — The  grant  of  an  easement  Grant  for 
for  a  limited  estate  also  requires  a  deed.  "Although  the 
authorities  speak  of  incorporeal  inheritances,  yet  the  prin- 
ciple does  not  depend  on  the  quality  of  interest  granted  or 
transferred,  but  on  the  natui-e  of  the  subject-matter;  a 
right  of  common,  for  instance,  which  is  a  profit  a  prendre, 
or  a  right  of  way,  which  is  an  easement,  can  no  more  be 
granted  or  conveyed  for  life  or  for  years  without  a  deed, 
than  in  fee  simple  "  (e).  By  the  Conveyanciag  Act,  1881,  Conveyancing 
44  &  45  Vict.  0.  41,  s.  62,  easements  may  be  granted  by     ° ' 

(a)  Co.  Litt.  9  a,  b  ;  ante,  p.  185.  571 ;  m<iToUen^.Bastard,Xi.'&.  1 Q. 

W)  Cockbum,    0.  J.,  Angus  v.  B.  156  ;  35  L.  J.  Q.  B.  92 ;  Barnes 

Dalton,  L.  R.  3  Q.  B.  D.  102  ;  47  v.  loath,  L.   E.  i  Q.  B.  D.   494 ; 

L.  J.  Q.  B.  175.  48  L.  J.  Q.  B.  756. 

(c)  Co     Lit.    9   a,   h ;    per    cur.  (e)  Fer  cur.    Wood  v.  LeadUtter, 

Wood  T.   ZeadUtter,   13  M.   &   W.  13  M.  &  W.  842  ;  Ecwlins  v.  Ship- 

842.  pam,  5  B.  &C.  221 ;  Duke  of  Somer- 

(i)  Fearson  v.  Spencer,  1  B.  &  S.  set  v.  Fogwell,  5  B.  &  C.  875. 
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Easements 
pass  as  ap- 
purtenant. 


Parol  grant. 


Statute  of 
Frauds. 


way  of  use.  "  A  conveyance  of  freehold  land  to  the  use 
that  any  person  may  have,  for  an  estate  or  interest  not 
exceeding  in  duration  the  estate  conveyed  in  the  land,  any 
easement,  right,  Hberty  or  privilege  in,  or  over,  or  with 
respect  to  that  land  or  any  part  thereof,  shall  operate  to 
vest  in  possession  in  that  person  that  easement,  right, 
liberty  or  privilege,  for  the  estate  or  interest  expressed  to 
be  limited  to  him." 

But  where  easements  have  once  been  created  as  appur- 
tenant to  a  tenement,  they  pass  with  the  tenement  by  any 
effectual  mode  of  conveyance  in  law  or  in  fact ;  and 
equally  with  or  without  express  mention  of  appurtenants 
in  the  conveyance  of  the  dominant  tenement.  So  at 
common  law  easements  appurtenant  to  land  passed  by 
livery  of  seisin  of  the  land  without  deed(/).  And  a 
demise  of  land  without  a  deed,  so  far  as  it  may  be  valid, 
will  carry  with  it  an  appurtenant  easement,  as  a  right  of 
way,  because  "the  principal  subject  of  demise  is  corporeal 
and  the  other  right  is  a  mere  incident "  ;  but  "  if  a  right 
of  way  were  granted  de  novo  a  deed  would  be  requi- 
site"((;). 

The  grant  of  an  easement  by  parol  only  without  a  deed, 
though  expressed  to  be  absolute  and  perpetual,  operates  as 
a  licence  only,  justifying  the  use  of  the  easement  so  long 
as  it  continues  in  force,  but  revocable  at  any  time ;  although 
the  grantor  may  be  bound  by  contract  not  to  revoke  it, 
and  may  be  liable  to  an  action  for  breach  of  contract  in 
revoking  it  [h) .  But  if  an  easement  be  in  fact  used  and 
enjoyed  by  permission  of  the  servient  owner,  though  with- 
out a  valid  grant,  he  may  recover  the  consideration  or  the 
value  of  it  (i). — An  easement  appurtenant  to  a  dominant 
tenement  is  "an  interest  in  or  concerning  land "  within 
the  fourth  section  of  the  Statute  of  Frauds,  and  therefore 
any   contract   or   agreement   concerning    it    must  be   in 


(/)  Lit.  s.  183 ;  Co.  Lit.  121  h ; 

Sacheverill  V.  Forter,  Cro.  Car.  482. 

{g)  Fer  cur.  Bird  v.  Higginson,  6 


A.  &  E.  826. 

(/j)  Atite,  p.  195. 

(i)  Davis  v.  Morgan,  4  B.  &  C. 


CHAP.  I.    EASEMEKTS.  265 

"Writing  (y).  A  mere  licence 'to  use  land,  not  being  an 
easement  appurtenant  to  land,  is  not  an  interest  in  land 
within  that  statute ;  it  may  be  given  without  deed  and 
without  writing  {k) .  A  licence  is  essentially  revocable  ; 
only  if  attended  with  a  valid  grant  of  property  it  is  not 
revocable  in  derogation  of  the  grant  (/). — A  contract  to 
grant  an  easement  is  a  contract  for  the  sale  of  real  estate, 
and  therefore  is  subject  to  the  special  rules  affecting 
such  contracts  in  respect  of  specific  performance  and 
damages  (m). 

An  easement  cannot  be  created  by  way  of  exception  Exception  or 
from  a  grant  of  land,  because  an  easement  not  being  any  of^eale-^"'^ 
specific  part  of  the  subject  of  grant,  like  timber  or  minerals,  ments. 
is  not  properly  a  subject  of  exception.  Nor  can  it  be 
created  by  way  of  reservation  upon  a  grant,  for  the  term 
reservation  is  applied  technically  only  to  rents  and  services 
and  such  things  as  are  stipulated  to  be  rendered  for  the 
tenure  of  land.  Therefore,  in  making  a  grant  of  land 
with  the  intention  of  retaining  an  easement  over  the  land 
granted,  as  appurtenant  to  land  reserved  by  the  grantor, 
according  to  the  technical  rules  of  law,  the  easement  must 
be  created  by  a  re-grant  from  the  grantee  of  the  land  to 
the  grantor  ;  and  the  terms  in  a  deed  of  grant  expressing 
the  exception  or  reservation  of  an  easement,  in  order  to 
effectuate  the  intention,  must  be  construed  to  operate  as  a 
re-grant  from  the  grantee,  who  becomes  the  owner  of  the 
land  by  the  same  deed  («) . 

Upon  the  above  principle  that  an  easement  is  an  incor-  Easements 
poreal  right  and  no  part  of  the  land  itself,  it  is  held  that  x^^^^g 'clauses 
the  term  "land"  in  the  Lands  Clauses  Act,  which  pro-  Act. 
vides   for   the   compulsory   purchase    of   land   for   public 
undertakings,  does  not  include  easements,  except  such  as 

(/)  McMantis  v.  Cooke,  L.  E.  35  v.  London   School  Hoard,  L.  E.  36 

C.  I).  681 ;  56  L.  J.  C.  662.  C.  D.  619  ;  57  L.  J.  C.  179. 

(k)   Tayler  v.    Waters,    7  Taunt.  (»)    Durham    ^-    Sunderland  JRy. 

374.  Co.  T.  Walker,  2  Q.  B.   940.     See 

(i)  Ante,  p.  197.  Wickham  v.  Eawker,  7  M.  &  W. 

(m)  McManus  v.  Cooke,  L.  E.  35  63 ;  Doe  v.  Lock,  2  A.  &  E.  743. 
C.  D.  681 ;  56  L.  J.  C.  662  ;  Sowe 
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are  appurtenant  to  the  land  purchased  and  pass  with  it.  If 
servient  land  is  taken  and  discharged  of  easements  under  the 
absolute  statutory  title,  the  easements  so  lost  to  the 
dominant  tenement  are  not  matter  of  purchase  as  land, 
but  are  matter  for  compensation  to  the  owner,  to  be  settled 
in  manner  provided  in  the  Act  for  compensating  persons 
whose  property  is  injuriously  affected  by  the  taking  of  the 
land(o).  The  person  thus  deprived. of  an  easement  has 
no  ground  of  action  or  injunction,  but  can  only  proceed 
for  compensation  imder  the  statute  (jo) .  Upon  the  same 
construction  that  "  land"  does  not  include  easements,  the 
compulsory  powers  of  taking  land  do  not  extend  to  taking 
an  easement  over  the  land  of  another  apart  from  the  land ; 
unless  authority  to  do  so  is  given  by  the  special  Act  of  the 
undertaking  {q).  So  the  power  of  a  railway  company  to 
divert  ways  does  not  authorise  them  to  enter  upon  land  to 
make  a  new  way,  without  having  first  acquired  the  land 
imder  their  powers  to  purchase  (r).  But  the  special  Act 
may  give  the  power  to  take  an  easement,  as  the  easement 
of  tunnelling,  or  bridging,  or  crossing  on  a  level ;  and  the 
ordinary  proceedings  of  the  Lands  Clauses  Act  will  then 
apply  to  the  purchase,  subject  to  the  proAasions  of  the 
special  Act  (s) . 

Implied  grant       A  grant  of  land,  being  a  part  of  land  previously  held 

of  necessary     -^j  j^-^^  grantor  in  entirety,  to  which  there  could  appertain 

no  easements  over  the  rest  of  the  land  during  the  united 

(o)  Ha-gle  T.   Charing  Cross  Si/.,  [p)  TFiffi-amv.  Fri/er,  SBTi.  J.G. 

L.  R.  2  0.  P.  638  ;  36  L.  J.  C.  P.  1098  ;  L.  E.  36  C.  D.  87. 

297;   Clark  Y.  London  School  Board,  (q)  Jessel,   M.  R.,    Metrop.   Ey. 

L.  R.  9  Ch.  120 ;  43  L.  J.  C.  421 ;  Co.  and  Cosh,  L.  R.  13  C.  D.  616 ; 

Bedford  v.  Baioson,   L.  R.   20  Eq.  Finchin   t.    London   and   Blackwall 

353 ;    44  L.  J.  C.  549 ;    Macey  v.  Hy.,  5  D.  M.  &  a.  851 ;  24  L.  J. 

Uetrop.  Board,  33  L.  J.  C.  377.   See  C.  417. 

BuccUuch  T.  Metrop.  Board,  L.  R.  (c)  Itangeley  v.  Midland  By.,  L. 

5  H.  L.  418  ;    41   L.  J.  Ex.  137 ;  R.  3  Ch.  306 ;  37  L.  J.  C.  313. 

Artisans'  and  Labourers'  Dwellings  (s)  JliU  v.  Midland  By.,  L.  R.  21 

Act,   1875   (38  &  39  Vict.   o.  36),  CD.  143;  51  L.  J.  0.  774  ;    Great 

s.  20,  extinguishing  easements  over  Western  By.  v.  Sivindon  By.,  L.  R. 

land  purchased ;  Swainston  v.  Finn,  22  C.  D.  677 ;  53  L.  J.  0.  1075 
62  L.  J.  0,  235. 
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possession,  impliedly  creates  such  easements  for  the  heneiit 
of  the  land  granted  over  the  land  reserved  by  the  grantor, 
as  are  necessary  to  render  the  grant  effectual ;  upon  the 
principle  that  a  person  cannot  derogate  from  his  own 
grant.  The  easements  thus  created  are  described  as 
"  easements  derived  by  the  disposition  of  the  owner  of  two 
tenements"  {t). 

Accordingly,  "  where  a  man  having  a  close  surrounded  Way  of  neces- 
with  his  own  land  grants  the  close  to  another  in  fee,  for  ^' 
life,  or  for  years,  the  grantee  shall  have  a  way  to  the 
close  over  the  grantor's  land  as  incident  to  the  grant ;  for 
without  it  he  cannot  derive  any  benefit  from  the  grant"  {ti). 
So  where  land  is  devised  by  wUl,  to  which  there  is  no  access 
except  over  other  land  of  the  testator,  a  way  of  necessity  is 
impliedly  given  to  the  devisee  (y).  The  doctriae  applies 
to  land  taken  under  compulsory  powers  for  public  pur- 
poses {w) ;  and  it  applies  where  the  grantor  is  a  trustee  of  the 
close  granted,  without  any  beneficial  interest  (x) .  But  the 
doctrine  applies  only  to  a  grant  or  what  is  equivalent  to  a 
grant,  from  the  owner  of  both  tenements;  it  does  not 
apply  to  tenements  the  titles  to  which  are  severed  by 
escheat  («/),  nor  does  it  apply  in  cases  of  necessity  arising 
from  other  causes  than  severance  of  title,  as  where  a  way 
has  been  destroyed  or  has  become  impassable  (s) . — The  Implied  grant 
same  doctriae  is  applied  to  the  case  where  a  person  grants  "and  granted, 
the  land  surrounding  a  close,  reserving  the  close  to  himself 
without  expressly  stipulating  for  access  to  it ;  there  is  then 
an  implied  grant  of  a  right  of  way  over  the  land  granted 
for  the  use  of  the  close  reserved.     It  is  implied  by  way  of 

{t)M.eaisih,'L.S .,  LeechY.Scliwe-  S.   571;  Fheyseij  ^r.  Vicary,  16  M. 

der,  L.  E.  9  Ch.  472  ;  i3  L.  J.  C.  &  W.  484. 

490  ;  James,  L.  .T.,   in  Master  v.  {w)  Serjf  v.  Acton  Local  Board, 

Sanmrd,  L.  E.  4  C.  D.  721 ;    46  L'.  K.   31  C.  D.  679  ;  55  L.  J.  C. 

L.  J.  C.  6U5.  569. 

(m)   1  Wms.  Saund.    323   n.  (6),  .    (x)  Sowton  v.  Frearson,  8  T.  E. 

Fomfret  Y.  Ficroft ;  Caims,  L.  C,  50. 

Gayford  v.  Moffatt,  L.    E.  4    Ch.  {y)  Froctor  v.  Sodgson,    10  Ex. 

135  ;  Pinnington  v.  Galland,  9  Ex.  824;  24  L.  J.  Ex.  195. 

1 ;  22  L.  J.  Ex.  348.  (z)   1  Wms.  Saund.  323  a  ;  Bul- 

{v)  Fearson    v.  Spencer,    1  B.    &  lard  v.  Harrison,  4  M.  &  S.  387. 
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regrant  from  the  grantee  of  the  surrounding  land;  and 
though  the  latter  do  not  execute  the  conveyance,  by- 
accepting  the  grant  he  subjects  himself  to  all  the  condi- 
Nature  and  tions  implied  in  it  (c/) . — A  grant  of  a  way  of  necessity  is 
of  necessity. ^^''^  implied  only  where  there  is  no  other  way.  Mere  con- 
venience of  way,  short  of  necessity,  there  being  other 
reasonably  convenient  access  available  to  the  close,  is  not 
sufficient  ground  for  implying  a  grant  of  the  way  (b).  If 
there  are  two  avaUahle  ways,  they  cannot  both  be  of 
necessity,  and  the  election  of  the  way  to  be  used  lies  with 
the  grantor  of  the  close,  who  created  the  necessity,  whether 
he  granted  or  reserved  the  close  to  which  the  necessity  is 
incident  (c).  "If  the  o^n-ner  of  the  servient  tenement  does 
not  point  out  the  line  of  way,  then  the  grantee  must  take 
the  nearest  way  he  can"(f/).  Where  land  was  laid  out 
for  building  upon  a  plan  showing  houses  with  a  mews  at 
the  back,  having  the  only  access  to  the  mews  through  an 
archway  in  one  of  the  houses ;  it  was  held  that  a  purchaser 
of  the  house  with  the  archway  took  the  house  subject  to  a 
reservation  of  the  way,  having  notice  from  the  building 
plan  of  the  necessity  of  the  way,  though  the  mews  was 
not  then  in  fact  inclosed  and  was  otherwise  accessible  (e). 
— The  way  may  be  limited  in  use  by  the  requirements  of 
the  close  in  its  state  and  condition  at  the  time  of  the  sever- 
ance, which  would  be  the  general  presumption  in  the  case 
of  agricultural  land,  requiring  a  way  for  agricultural  pur- 
poses only ;  but  the  circumstances  of  the  grant  may  show 
that  the  land  is  intended  to  be  used  for  all  purposes  and 
the  way  would  be  enlarged  accordingly  (/').     A  grant  of 

(a)  1  Wms.  Saund.   323,  n.  (6)  ;  (c)  JioUoii  v.  BoHon,  L.  E.  11  C. 

rinningtonY.  Galland,  9  Ex'.  1;   22  D.    968;  48  L.  J.    0.   167,   citing 

L.   J.  Ex.    348  ;    London   Corp.   v.  Clarke  v.  Eiigge,  2  Roll.  Abr.  60  ; 

Riggs.  L.  E.  13  C.  D.  798;  49  L.  Packer  v.  Wehted,  2  Sid.  Ill  ;  and 

J.  C.  297.  Pearson  v.  Spencer,  1  B.  &  S.  685. 

(A)  Morris  v.  Edgington,  3  Taunt.  {d)  Mellish,     L.    J.,    TTimbledon 

24  ;  Phegsey  v.  Vieary,  16  M.  &  W.  Com.  v.  Du-on,  L.  B.   1  C.  D.  370  ; 

484  ;    Proctor  v.   Hodgson,    10  Ex.  45  L.  J.  C.  353. 

824  ;   24  L.  J.   Ex.    195  ;  Podd  v.  («)  T>ar\cs  v.  Seur,   L.  E,.  7  Eq. 

Burchall,  1  H.  &  G.  113  ;   31  L.  J.  427  ;   38  L.  J.  C.  545. 

Ex.   364;  Brown  v.  Alalaster,  L.  (/)  Ante,    p.   205;     Gayford  v. 

R.  37  C.  D.  490  ;  57  L.  J.  C.  255.  Mofalt,   L.  E.  4  Oh.  136 ;  Zondon 


CHAP.  I.    EASEMENTS.  269 

land  to  a  local  board  was  held  to  carry  a  way  of  necessity 
for  all  purposes  for  wliich  the  local  board  was  consti- 
tuted [g) . — And  it  is  said  that  a  way  of  necessity  is  limited 
by  the  continuance  of  the  necessity,  and  that  it  would 
cease,  if  by  a  subsequent  purchase  the  dominant  owner 
acquired  a  way  over  land  of  his  own  {h). 

The  doctriae  of  implied  grant  upon  a  disposition  by  the  Implied  grant 
owner  of  two  tenements  is  extended  to  some  easements  and^on^-^'^ 
used  and  enjoyed  in  fact  at  the  time  of  severance  (though  tinuous  ease- 
not  strictly  of  necessity),  by  reason  of  their  being  apparent 
and  continuous  in  use,  as  distinguished  from  easements 
that  are  not  apparent  and  are  only  used  occasionally. 
"  There  is  a  distinction  between  easements,  such  as  a  right 
of  way,  used  from  time  to  time,  and  continuous  easements. 
And  it  is  clear  law  that,  upon  a  severance  of  tenements, 
easements  used  as  of  necessity,  or  in  their  nature  con- 
tinuous, will  pass  by  implication  of  law  without  any  words 
of  grant ;  but  with  regard  to  easements  which  are  used 
from  time  to  time  only,  they  do  not  pass,  unless  the 
owner  by  appropriate  language,  shows  an  intention  that 
they  should  pass"(2).  The  easements  here  referred  to 
are  "  those  easements  only  which  are  attended  by  some 
alteration  which  is  in  its  nature  obvious  and  permanent ; 
or,  in  technical  language,  those  easements  only  which  are 
apparent  and  continuous ;  understanding  by  apparent 
signs  not  only  those  which  must  necessarily  be  seen,  but 
those  which  may  be  seen  or  known  on  a  careful  inspection 
by  a  person  ordinarily  conversant  with  the  subject"  (/). — 
Where  a  dock  and  adjoining  wharf  had  been  held  in 

Corp.  T.  Eiggs,  L.  E.  13  C.  D.  798;  shire  v.  Grubh,  L.  K.  18  C.  D.  620. 
49  L.  J.  C.  297.  (»)  P<"'    <■"''•    Polden    v.  Sastard, 

(g)  Serf  T.  Acimi  Local  Board,  L.  E,.  1  Q.  B.  161 ;  35  L.  J.  Q.  B. 

L    E.    31   C    D.  679  ;  55  L.  J.  C.  92  ;  cited  in  Jf'atts  t.  Kelson,  L.  R. 

569.    '  '  6  Oh.  Ap.  173  ;  40  L.  J.  C.  126. 

(A)  Beat,  C  3.,  Holmes  y.  Goring,  (J)  G-ale  on  Easements,  p.  100,' 

2  BinR     76  ■    but   see   Parke,   B.,  5th  ed.,  adopted  in  Fyer  v.  Carter, 

Froctorv.  Hodgson,  10  Ex.  828  ;  1  H.  &  N.  916  ;  26  L.  J.  Ex.  261. 
24  L.  J.  Ex.  197;  Ery,  J.,  Bark- 
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united  ownership,  during  ■which  the  vessels  lying  in  the 
dock  were  placed  with  the  bowsprits  extending  over  the 
wharf,  whereby  the  dock  was  available  for  larger  vessels 
than  it  would  otherwise  accommodate,  and  the  wharf  was 
afterwards  conveyed  separately  to  a  purchaser  without  any 
express  mention  of  the  use  of  it  for  vessels  lying  in  the 
dock,  it  was  held  that  no  grant  of  such  use  or  easement 
could  be  implied.  "The  easement,"  it  was  said,  "is 
not  '  continuous,'  for  that  means  something  the  use  of 
which  is  constant  and  uninterrupted ;  neither  is  it  an 
'  apparent  easement,'  for,  except  v/hen  a  ship  is  actually 
in  the  dock,  with  her  bowsprit  projecting  beyond  its  limits, 
there  is  no  sign  of  its  existence  ;  neither  is  it  a  '  necessary 
easement,'  for  that  means  something  without  which  the 
enjoyment  of  the  dock  could  not  be  had  at  aU  "  (k). 

Drains  and  Upon  the  abovo  principle  it  is  held  that  all  draias  then 

serving  the  tenement  granted  over  the  tenement  reserved 
pass  by  implied  grant,  as  being  apparent  and  contiiiuous, 
though  not  described  or  referred  to  in  the  instrument  of 
conveyance  ;  and  drains  are  for  this  purpose  considered  to 
be  apparent  if  with  ordinary  care  and  inquiry  their  exist- 
ence could  be  ascertained  (/).— Also  watercourses,  consist- 
ing of  some  actual  construction  on  the  servient  tenement 
by  which  water  is  continuously  brought  to  the  dominant 
tenement  for  the  use  of  the  occupier,  whether  naturally  or 
artificially,  pass  under  the  like  circumstances  by  implied 
grant (m) . 

Implied  grant  Upon  the  same  principle  all  lights  of  the  tenement 
granted,  which  are  apparently  supplied  over  adjacent  land 
of  the  grantor,  pass  by  implied  grant  («).  "  Where  a  man 
grants  a  house  in  which  there  are  windows,  neither  he  nor 
anybody  claiming  under  him  can  stop  up  the  windows  or 

(k)  Suffield  V.  Brown,  i  D.  J.  c&  (m)  Nicholas  v.  Chamberlain,  Cro. 

S.  185  ;   33  L.  J.  C.  249.  Jao.  121  ;  Wargle  v.  BrockUhurst,  1 

(I)  Pyer  v.   Carter,    1   H.   &   N.  E.  &  E.  1058 ;  29  L.  J.  Q.  B.  145  ; 

916;    26  L.  J.  Ex.   258;  Hall  v.  Watts  v.  Kelson,  L.  K.  6  Ch.  173; 

Limd,  1  H.  &  C.  676  ;  32  L.  J.  Ex.  40  L.  J.  C.  126. 

113.      See   Eivart    v.    Cochrane,   4  {n)  Holt,  0.  J.,  Tmant  v.  Gold- 

Macq.  So.  Ap.  117.  win,  2  L.  Eaym.  1093. 
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destroy  the  lights.  That  is  based  on  the  principle  that  a 
man  shall  not  derogate  from  his  own  grant ;  and  it  makes 
no  difference  whether  he  grants  the  house  simply  as  a  house, 
or  whether  he  grants  the  house  with  the  windows  or  the 
lights  thereto  belonging.  In  both  cases  he  grants  with  the 
apparent  easements  or  qi(asi  easements "  (o) .  And  the 
easement  is  impliedly  granted  over  the  land  of  the  grantor, 
though  not  strictly  adjoining  to  the  tenement  granted,  as 
where  it  is  separated  by  a  public  road  (p).  But  no  similar 
easement  attaches  to  a  house  built  after  the  grant,  nor  to 
windows  subseqiiently  added,  though  with  the  knowledge 
and  acquiescence  of  the  grantor ;  nor  though  the  land  was 
sold  for  the  purpose  of  building,  unless  under  obligation  to 
build  on  a  specific  plan  requiring  a  definite  easement  of 
light  over  the  land  of  the  grantor  {q).  There  is  no  differ- 
ence in  the  extent  of  the  right  thus  imphedly  granted  and 
that  acquired  by  prescriptive  iise  and  enjoyment;  it  is 
measured  by  the  access  of  light  in  fact  enjoyed  at  the  time 
of  the  grant  (r) .  It  is  not  enlarged  by  an  express  covenant 
for  quiet  enjoyment  in  the  deed  of  conveyance ;  for  such 
a  covenant  operates  only  as  a  further  security  to  the  sub- 
ject of  the  conveyance  (s). — The  implied  grant  of  light 
with  the  tenement  conveyed  may  be  expressly  excluded  by 
the  terms  of  the  conveyance ;  as  where  a  conveyance  was 
made  of  land  "  except  rights,  if  any,  restricting  the  free 
use  of  adjoining  land  or  the  conversion  at  any  time  there- 
after of  such  land  for  building  or  other  purposes."  But 
such  exception  does  not  prevent  the  subsequent  acquiring 
of  such  rights  by  prescriptive  use  {t).  It  may  also  be 
excluded  or  modified  by  the  circumstances  of  the  con- 
veyance, as  where  the  tenement  granted  forms  part  of 
building  land  of  which  the  grant  of  each  part  is  under- 


go) Jessel,  M.  R.,  Allen  v.  Taijlor,  E.  176. 
L.  R.  16  0.  D.  357 ;  50  L.  J.  C.  {r)    Mellisli,    L.    J.,    Zeech    v. 

178.  Schweiler,    L.   E.    9    Ch.   463;.  43 

(p)  Birmingham  Banking  Co.  v.  Jj.  J.  C.  487- 
Boss,   li.   R.    38   C.   D.    296  ;    57  (s)  Leech  v.  Schweder,  supra. 

L.  J.  C.  601.  (*)  Mitchell  v.  Cantrill,  L.  R.  37 

(y)  Blanchard  v.  Bridges,  4  A.  &  C.  D.  56  ;  57  L.  J.  C.  72. 
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not  apparent 
and  con- 
tinuous. 


Implied  grant 
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estate  of 
grantor. 


Grant  by 
trustee. 


stood  to  be  taken  subject  to  buildings  upon  the  adjoining 
land  (u). 

Eights  of  way,  in  general,  are  not  continuous  easements, 
but  are  of  occasional  use  only.  Accordingly  it  is  held 
that  upon  the  disposition  of  two  tenements  ways  used 
before  severance,  unless  ways  of  necessity,  will  not  pass 
without  words  sufficient  to  describe  and  convey  them  {v). 
But  where  there  is  a  defined  and  made  road  over  the 
servient  tenement  to  and  for  the  apparent  use  of  the 
tenement  granted  or  reserved,  the  right  of  way  may  pass 
as  an  apparent  easement  though  not  a  way  of  necessity  (//■). 
Thus  a  road  leading  to  entrance  gates  in  a  wall  of  the 
demised  premises  was  held  to  pass  by  implied  grant  as 
being  a  continuous  and  apparent  easement  («).  So  also 
a  way  through  an  archway  under  a  house  (y).  A  right 
of  way  to  a  well  for  the  purpose  of  taking  water  is  not  a 
continuous  easement,  nor  is  it  an  easement  of  necessity ; 
and  therefore  it  will  not  pass  by  implication  upon  the 
severance  oj  the  tenements,  the  occupiers  of  which  had 
previously  used  it  (2). 

The  implied  easement  is  limited  in  duration  to  the 
estate  which  the  grantor  has  in  the  servient  tenement  at 
the  time  of  the  grant,  and  ceases  with  the  expiration  of 
that  estate.  It  does  not  affect  any  estate  or  interest  which 
he  may  subsequently  acquire ;  and  he  may  purchase  the 
reversion  free  of  all  easements  implied  in  his  former  grant 
unless  he  has  bound  himself  by  representations  respecting 
them  (a).     An  implied  grant  of  easements  can  only  be 


(u)  Birmingham  Banking  Co.  v. 
Boss,  L.  E.  38  C.  D.  296 ;  57 
L.  J.  C.  601. 

(«)  Fheysey  v.  Vicary,  16  M.  & 
W.  484  ;  Worthington  v.  Gimson, 
2  E.  &  E.  618  ;  29  L.  J.  Q.  B. 
116;  Dodd  v.  Burchall,  1  H.  &  C. 
113  ;  31  L.  J.  Ex.  364  ;  Fearson  v. 
Spencer,  1  B.  &  S.  571  ;  3  ib.  761 ; 
Brett  V.  Clowser,  L.  E.  5  C.  P.  D. 
376. 

(w)  Bram-well,  B.,  Langley  v. 
Hammond,  L.  R.  3  Ex.  171  ;  37 
L.  J.  Ex.   118;  per  cnr.  jraits  t. 


Kekon,  L.  E,.  6  Ch.  174;  40  L.  J. 

C.  128  ;  and  Brett  v.  Clowser,  L.  E. 
6  C.  P.  D.  382  ;  Chitty,  J.,  Bayky 
V.  Great   IVestern  By.,  E.  E.  26  C. 

D.  441  ;  Thomm  v.  Owen,  L.  R.  20 
Q.  B.  D.  225  ;  57  L.  J.  Q.  B.  198. 

{x)  Brown  v.  Aiabaste)',  L.  E.  37 
C.  T>.  490  ;  57  L.  J.  C.  255. 

(i/)  Bavies  v.  Sear,  L.  R.  7  Eq. 
427  ;   38  L.  J.  C.  546  ;  ante,  p.  268. 

(z)  Polden  v.  Bastard,  L.  E.  1 
Q.  B.  156;  35  L.  J.  Q.  B.  92. 

(a)  Booth  v.  Mcock,  L.  R.  8  Ch. 
663;  42  L.  J.  C.  557. 
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made  over  land  of  ■wHch  the  grantor  is  beneficial  owner ; 
there  can  he  no  such  implication  over  trust  property  in 
breach  of  the  trust.  A  contract  of  sale  of  land  is  in  this 
respect  equivalent  to  a  legal  conveyance ;  and  a  vendor  of 
land  before  completion  of  the  contract  of  sale,  being  in  the 
position  of  trustee  only  for  the  purchaser,  cannot  by  a 
subsequent  grant  and  conveyance  of  adjacent  land  create 
any  easement  over  the  land  previously  sold  (b). 

Where  the  owner  of  two  tenements  grants  one  of  them  No  easement 
to  a  purchaser,  there  can  be  no  implied  easement  over  the  derogation  of 
tenement  granted  for  the  benefit  of  the  tenement  reserved  S^^^^- 
by  the  grantor.  "  The  grantor  cannot  derogate  from  his 
own  absolute  grant,  so  as  to  claim  rights  over  the  thing 
granted ;  even  if  they  were  at  the  time  of  the  grant  con- 
tinuous and  apparent  easements  enjoyed  by  an  adjoin- 
ing tenement  which  remains  the  property  of  him,  the 
grantor"  (c).  In  such  cases  "it  appears  to  be  an  im- 
material circumstance  that  the  easement  should  be  ap- 
parent and  continuous,  for  non  constat  that  the  grantor 
does  not  intend  to  relinquish  it,  unless  he  shows  the 
contrary  by  expressly  reserving  it.  The  law  will  not 
reserve  anything  out  of  a  grant  in  favour  of  the  grantor 
except  in  case  of  necessity"  (d).  Accordingly  if  the  owner 
of  a  house  and  land  grants  away  the  land,  reserving 
to  himself  the  house,  without  expressly  stipulating  for 
the  access  of  light,  there  is  no  implied  grant  by  the 
purchaser  of  the  land  of  the  light  previously  used  for  the 
house  ;  for  such  implication  would  operate  in  derogation 
of  the  express  grant  of  the  land.  The  purchaser  may 
build  upon  the  land  as  he  pleases  and  thereby  obstruct  the 
light  (e). 

(5)  Beddingion  v.  Atlee,  L.  R.  35  [d)  Chelmsford,  L.  C,  CrossUyT. 

C.  D.  328  ;  56  L.  J.  C.  655.  Lightowler,  L.  K.  2  Ch.  486  ;  Cot- 

[c)  Westbury,  L.  C,  Suffield  v.  ton,  L.  J.,  Russell  v.    Watts,  L.  K. 

Brown,  4  D.  J.  &  S.  194  ;   33  L.  25  G.  D.  572. 

J.   0.   259;    Wheeldon  v.  Burrows,  (e)  Holt,  C.  J.,  Tenant  v.   Gold- 

L.  E.  12  C.  D.  42 ;    48  L.  J.  C.  win,  2  L.  Baym.   1093  ;    White  v. 


Bass,  7  H.  &  N.  722  ;  31  L.  J.  Ex. 
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Easements  WHere  two  tenements  are  sold  and  conveyed  at  the 

smultaneou^  Same  time  by  the  same  vendor  to  different  purchasers,  each 
grants  of  two  -beiaff  aware  of  the  sale  to  the  other,  aU  the  apparent  and 
continuous  quasi  easements  in  use  over  the  tenements  at 
the  time  of  the  sale,  in  the  absence  of  express  stipulation, 
are  impliedly  granted  with  them.  It  is  considered  in 
equity  as  one  transaction  (/).  Thus,  in  the  case  of  a 
house  and  land  of  the  same  owner  being  sold  by  auction 
in  separate  lots  to  different  purchasers,  the  purchaser  of 
the  house  becomes  presumptively  entitled  to  the  light  as  in 
fact  enjoyed  at  the  time  of  the  sale,  and  the  purchaser  of 
the  land  is  precluded  from  building  in  a  manner  to 
obstruct  the  light.  The  sales  being  sales  by  the  same 
vendor  and  taking  place  at  one  and  the  same  time,  the 
rights  of  the  parties  are  brought  within  the  general  rule  of 
law,  "that no  man  shall  derogate  from  his  own  grant "(gf). 
The  same  doctrine  applies  to  dispositions  by  will  of  a  house 
and  land  to  two  devisees  separately  (Ji) .  If  the  sales  are 
not  simultaneous  the  later  purchaser  takes  subject  to  the 
title  of  the  first  purchaser,  and  is  deprived  of  all  easements 
not  expressly  reserved,  except  easements  of  necessity  {i) . 
But  the  several  successive  purchasers  may  be  bound  by  a 
common  plan  upon  whi'ch  the  lots  appear  to  be  mutually 
subservient  to  one  another  (/). — It  is  immaterial  that  the 
tenements  are  in  the  occupation  of  tenants  at  the  time  of 
the  disposition  and  so  out  of  the  control  of  the  grantor  or 
testator ;  the  presumption  being  that  they  are  disposed 
of  in  their  then  existing  condition  with  all  the  incidents  of 


283  ;  Oarriers'  Co.  v.  Coriett,  2  Dr. 
&  Sm.  355  ;  JUIUs  v.  Manchester 
Carriage  Co.,  L.  R.  2  C.  P.  D.  13 ; 
WheelAon  v.  Burrows^  L.  R.  12  C. 
D.  31  ;  48  L.  J.  C.  853. 

(/)  Fer  cur.  Barnes  v.  Loach, 
L.  R.  4  Q.  B.  D.  497;  Jessel,  M.  R., 
Allen  v.  Taylor,  L.  R.  16  C.  D. 
365  ;  50  L.  J.  0.  178  ;  liussell  v. 
Watts,  L.  R.  10  Ap.  Ca.  590  ;  55 
L.  J.  0.  158. 


{g)  Swanslornugh  v.  Coventry,  9 
Bing.  305  ;  Compton  v.  Sichards,  1 
Price,  27. 

[h)  Barnes  v.  Loach,  L.  R.  4  Q. 
B.  D.  494;  48  L.  J.  Q.  B.  756; 
Allm  T.  Taylor,  L.  R.  16  C.  D. 
355;  50  L.  J.  0.  178. 

(J)  Murchie  v.  Black,  19  0.  B.  N. 
S.  190;   34  L.  J.  C.  P.  337. 

(j)  Russell  T.  Watts,  L.  R.  10 
Ap.  Ca.  690;  55  L.  J.  C.  158. 
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ways,  lights,  and   other  easements  apparently  used  and 
enjoyed  between  them  (A;).   ^ 

The  grant  of  a  tenement  expressed  to  be  "  with  the  Grant  of  tene- 
appurtenants  "  has  no  additional  efficacy  in  creating  ease-  ^^^rrenanta. 
ments ;  although  at  the  time  of  the  grant  quasi  easements 
were  in  fact  used  and  enjoyed  with  the  tenement  over  other 
land  of  the  grantor.  For  the  term  "  appurtenant,"  applied 
to  easements,  includes  only  such  easements,  strictly  so 
called,  as  are  used  as  of  right  over  land  of  another ;  and 
these  pass  with  the  grant  of  a  tenement  without  being  ex- 
pressly mentioned  or  referred  to  (/).  So  a  devise  by  will 
of  a  tenement  "  vsdth  the  appurtenances "  presumptively 
carries  with  the  tenement  no  other  easements  than  such  as 
are  strictly  and  legally  appurtenant  at  the  time  of  the 
devise  (m«).  But  the  word  "appurtenant"  may  have 
a  more  flexible  construction  in  a  deed  or  will  if  required  by 
the  context  and  circumstances,  and  may  carry  land  or  other 
rights,  if  the  intention  is  clear  that  they  shall  pass  by 
that  description  («) . — Upon  the  above  principle  upon  a 
partition  of  land  by  tenants  in  common,  who  hold  the  land 
in  undivided  moieties,  the  conveyance  of  the  shares  in 
severalty,  "  with  all  easements  and  appurtenances,"  will 
not  convert  into  easements  over  the  separate  tenements  the 
ways  or  other  quasi  easements  previously  used  over  the 
entirety  (o) .  So  if  a  lease  be  made  granting  a  right  of 
way  over  other  land  of  the  lessor,  the  way  is  not  thereby 
made  appurtenant,  strictly  speaking,  to  the  demised  tene- 
ment ;  and  an  underlease  of  the  tenement  "  with  all  ways 
thereunto  appertaining"  does  not  pass  the  way.  "Leases 
generally  contain  the  words  '  heretofore  used '  by  which 

[h)  Barnes  t.  Loach,  L.  E.  4  Q.  S.  571. 
B.  D.  494  ;  48  L.  J.  Q.  B.  756.  {n)  Cuthbert  v.  SoUnson,  51  L.  J. 

(I)    Ante,    p.    189  ;     Barlow    y.  C.  238  ;   Thomas  v.  Owen,  L.  R.  20 

Rhodes,  1  C.  &  M.  439  ;    Brett  v.  Q.  B.  D.  225  ;  57  L.  J.  Q.  B.  198, 

Clowser,  L.  K.  5  .0.  P.  D.  382.  citing  Plowden,  170. 

(m)  Whalley  T.  Tompson,  1  B.  &  (o)    Worthington  v.  Gimson,  2  E. 

P.  371 ;  Bhetjsey  v.  Vicari/,  16  M.  &  &  E.  618  ;  29  L.  J.  Q.  B.  116. 
W.  484  ;  Pearson  v.  Spencer,  1  B.  & 
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Easements 
used  and 
enjoyed  witli 
tenement 
granted. 


Construction 
of  grrants  as  to 
easeraenta 
used  and 
enjoyed. 


such  a  -way  would  pass"(p).  Eights  and  easements 
acquired  as  between  the  tenants  do  not  affect  the  landlord, 
and  therefore  are  not,  strictly  speaking,  appurtenant  to  the 
respective  tenements;  they  do  not  pass  with  the  tene- 
ments as  appurtenant  or  existing  easements,  though  they 
may  pass  by  the  doctrine  of  apparent  and  continuous  ease- 
ments (q).  Upon  the  same  principle  if  a  contract  be  made 
to  sell  a  certain  tenement  "  with  the  appurtenances,"  the 
purchaser  is  entitled  to  have  a  conveyance  in  those  terms 
only,  and  not  to  have  additional  words  inserted  sufficient 
to  grant  rights  then  de  facto  used  and  enjoyed  as  easements 
over  other  land  reserved  by  the  vendor,  such  being  rights 
of  ownership  and  not  merely  appurtenant  rights  (r). 

But  the  grant  of  a  tenement  expressed  to  be  with  all  the 
rights  and  easements  "  used  and  enjoyed  therewith"  will 
create  and  pass  as  easements  all  those  rights  in  the  nature 
of  easements  which  at  the  time  of  the  grant  were  in  fact 
used  and  enjoyed  vrith  the  tenement  over  other  land  of  the 
grantor ;  though  such  rights  were  not  strictly  speaking 
easements  because  they  were  used  and  enjoyed  in  right  of 
the  owner  over  his  own  land  («) .  Under  a  grant  in  such 
terms  a  way  will  pass  which  was  in  fact  used  and  enjoyed 
for  the  service  of  the  tenement  granted,  though  in  right  of 
ownership  of  the  land  and  not  as  an  easement  (t).  Water 
rights  that  have  been  used  and  enjoyed  with  the  tenement 
may  pass  as  easements  in  the  same  manner  (u). 

What  ways  or  other  easements  pass  or  are  granted  with 
the  tenement  by  the  description  "  used  and  enjoyed  there- 
with," or  by  other  similar  expressions,  depends  in  each  case 
upon  the  construction  of  the  terms  of  the  grant  in  applica- 


{p)  Holroyd,  J.,  Harding  y.  Wil- 
son, 2  B.  &  G.  96. 

{q)  D(t}iicl  T.  Avderson,  31  L.  J. 
C.  610;  ante,  p.  274. 

(r)  Bolton  T.  Bolton,  L.  R.  11 
C.  B.  968;  48  L.  J.  C.  469.  See 
Barkshire  v.  Griibb,  L.  E.  18  C.  D. 
616;  SOL.  J.  C.  731. 

(s)  James  v.  riant,  4  A.  &  E.  749. 


(t)  Kooystra  v.  Zucas,  5  B.  & 
Aid.  830  ;  Barkshire  v.  Grubb,  L. 
E.  18  C.  D.  616  ;  50  L.  J.  C.  731 ; 
Bayley  v.  Great  Western  Ity.,  L.  K. 
26  C.  D.  434. 

(m)  Wardle  t.  Brocklehursi,  1  E. 
&  E.  1058  ;  29  L.  J.  Q.  B.  146 ; 
Watts  V.  Kelson,  L.  E.  6  Ch.  166 ; 
40  L.  J.  C.  126. 
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tion  to  the  oircumstanoes.  A  devise  by  mil  of  a  house, 
described  "  as  now  in  the  occupation  "  of  a  certain  tenant, 
is  construed  as  referring  to  the  occupation  merely  for  the 
purpose  of  identifying  the  house  and  not  for  the  purpose 
of  indicating  the  rights  and  uses  incident  to  the  occupa- 
tion ;  consequently  it  was  held  not  to  grant  as  an  ease- 
ment the  right  of  taking  water  from  the  adjacent  land  of 
the  testator  which  the  occupier  had  in  fact  been  used  to 
enjoy  during  the  lifetime  of  the  testator.  If  the  devise 
had  been  of  the  house  "  as  now  enjoyed  "  by  the  occupier 
it  might  have  been  construed  as  passing  the  easement  (v) . 
Where  a  lease  described  the  demised  premises  as  abutting 
upon  a  newly  made  road  according  to  a  plan  annexed  to 
the  lease ;  it  was  held  that  the  terms  of  the  lease  estopped 
the  lessor  from  denying  the  existence  and  use  of  the  road, 
and  thereby  operated  as  a  grant  of  a  way  along  the  site  of 
it  (to).  But  a  lease  describing  the  demised  premises  as 
bounded  by  an  "  intended  "  way,  was  construed  not  to  be 
a  grant  of  the  way,  but  a  mere  expression  of  intention 
or  contract,  a  breach  of  which  might  be  measured  in 
damages  (x) . 

If  servient  and  dominant  tenements  become  united  in  Easements 
one  ownership,  all  easements  are  extinguished;  and  though  "^eYived  after 
the  actual  use  and  enjoyment  may  be  continued  as  before,  session. 
it  is  in  exercise  of  the  right  of  ownership  over  the  united 
tenements  and  not  of  an  easement  of  one  over  the  other. 
Hence  the  previously  existing  easements  wiU  no  longer 
pass  by  a  mere  grant  of  the  tenement  to  which  they  were 
formerly  appurtenant ;  nor   will  they  pass  by  the  mere 
additional    expression    of    "  appurtenances "    or    "  rights 
appertaining  or  belonging"  to  it.     An   easement  thus 
extinguished,  and  continued  by  use  only,  may  be  revived 
and  regranted  with  the  tenement  by  the  description  of  a 


(v)  Polden  t.  Bastard,   L.   R.   1  495 ;  Espley  v.  Wilkes,  L.  R.  7  Ex. 

Q.B.156;  35L.J.Q.B.92;  JI&)'<«/?-  298;  41  L.  J.  Ex.  241. 

T.  Lawrence,  2  D.  J.  &  S.  261.  {x)  Sarding  v.  Wilson,  2  B.  &  C. 

(lo)  Roberts  v.    Karr,    1    Taunt.  96. 
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right  or  easement "  therewith  used  and  enjoyed"  {y).  But 
it  is  not  necessary  that  an  easement  should  have  formerly 
existed  as  appurtenant  to  a  tenement  before  unity  of 
possession,  in  order  to  satisfy  the  description  of  being 
"therewith  used  and  enjoyed."  "It  cannot  make  any 
difference  in  law,  whether  the  right  of  way  was  only  de 
facto  used  and  enjoyed,  or  whether  it  was  originally 
created  before  the  unity  of  possession,  and  then  ceased  to 
exist  as  a  matter  of  right,  so  that  in  the  one  case  it  would 
be  created  as  a  right  de  novo  and  in  the  other  merely 
revived.  But  it  makes  a  great  difference,  as  matter  of 
evidence  on  the  question  whether  the  way  was  used  and 
enjoyed  as  appurtenant."  The  way  which  had  existed 
previously  to  the  unity  of  possession  and  which  still  con- 
tinues to  exist  is  obviously  one  to  be  used  and  enjoyed  as 
appertaining  to  the  other  premises.  In  the  case  of  the 
other  way,  it  would  require  to  be  seen  whether  it  had 
been  so  used  and  enjoyed.  And  if  it  appears  that  a  way 
had  been  used  solely  for  the  convenience  of  the  person  who 
held  both  tenements,  which  convenience  ceased  when  a 
severance  took  place,  the  way  cannot  be  said  to  have  been 
used  and  enjoyed  as  appurtenant  to  the  severed  tene- 
ment (z) . 
Conveyancing  "  ^^  modern  deeds  the  words  '  therewith  used  and  en- 
Aot,  1881.  joyed'  are  generally  inserted,  because  the  words  'appertain- 
ing and  belonging'  are  not  sufficient,"  for  the  above 
reasons  (a).  The  Conveyancing  Act,  1881,  44  &  45  Yict. 
c.  41,  s.  6,  enacts  for  the  future  as  follows :  "  A  convey- 
ance of  land  shall  be  deemed  to  include  and  shaU  by  virtue 
of  this  Act  operate  to  convey  with  the  land  {inter  alia), 
all  ways,  watercourses,  easements,  rights  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the 

(y)   Whalley  y.  Tompson,  1  B.  &  Eq.  36 ;  37  L.  J.  C.  495 ;    LangUy 

P.    371;    Bayley,   B.,    Barlow    v.  v.  Hammond,  L.  E.  3  Ex.  IGl ;  37 

Rhodes,   1   C.   &  M.  448;   per  eur.  L.J.  Ex.  118;  BarJcshire -v.  Grubb, 

James  \'.  Plant,  4  A.  &  E.  761.  L.  R.  18  C.  D.  616  ;  50  L.  J.  C. 

(a)  Blaokbui-n,  J.,  Eai)  y.  Oxln/,  733. 
L.  E.  10  Q.  B.  367  ;  44  L.  J.  Q.  E.  (a)  Lyndhurst,  C.B.,  Barlow  v. 

210 ;   Thomson  v.  Waterlow,  L.  R.  6  Rhodes,  1  0.  &  M.  444. 
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land,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or 
appurtenant  to,  the  land  or  any  part  thereof."  (2.)  Simi- 
larly, as  to  a  conveyance  of  land  having  houses  or  build- 
ings thereon.  (4.)  "  This  section  applies  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the  convey- 
ance, and  subject  to  the  terms  of  the  conveyance"  (6). 
And  (6.)  It  "  applies  only  to  conveyances  made  after  the 
commencement  of  the  Act." 

The  grant  of  an  easement  impliedly  includes  aU  rights  implied 
over  the  servient  tenement  that  are  necessary  for  the  full  ^'^'J^ts'acoea- 
use  and  enjoyment  of  the  easement ;  as  expressed  in  the  sory  to  ease- 
maxim,  "  quando  aliquicl  conceditur,    conceditur  et  id,  sine  ™ 
quo  res  esse  non  potest"  (c).     Thus  the  grant  of  a  right  of  Eight  to 
way  impliedly  gives  the  right  of  making  and  repairing  a  '^^P^^'^- 
road  for  the  convenient  exercise  of' the  right;  and  the 
right  to  a  drain  or  watercourse  gives  a  right  of  entry  upon 
the  land  to  cleanse  and  repair  the  channel  (d).     The  right 
of  support  for  a  house  by  a  wall  or  building  imports  the 
right  to  enter  upon  the  servient  tenement  and  do  there 
whatever  may  be  necessary  to  maintain  the  support  (e). 
The  grant  of  the  easement  of  placing  some  artificial  work 
upon  the  land  of  another,  as  a  sewer  or  culvert,  implies 
a  grant  of  support  for  such  work  from  the   subjacent 
land  (/) ;  and  the  owner  of  the  work  being  responsible  for 
its  condition  and  liable  to  others  for  damage  caused  by  its 
defects  necessarily  has  a  right  of  access  to  the  work  to 
keep  it  in  repair  (</).     The  right  appurtenant  to  a  tene- 
ment for  the  occupants  to  supply  themselves  with  water 
from  a  well  or  from  a  pump  upon  the  tenement  of  another 

(5)  Whether  a  deed  of  convey-  (c)  See  Co.  Lit.  56  a. 

ance  purporting  in  terms  to  pass  (d)  Ante,  p.  210. 

"appurtenant"     easements    is    a  (e)  Ante, -p.  251. 

sufficient  expression  of  a  contrary  {/)  He  Dudley    Corp.,  L.    E.    8 

intention  to  exclude  the  operation  Q.  B.  D.  86  ;  51  L.  J.  Q.  B.  121. 

of  this  enactment,  see  Bediington  v.  {if)  Goodhart  v.  Syett,  L.  E.  25 

Atlee,  L.  E.  35  C.  D.  331 ;  56  L.  C.  D.  182  ;  63  L.  J.  C.  219. 
J.  0.  655. 
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gives  the  right  to  maintain  the  well  or  the  pump  and  to 
do  what  is  necessary  to  keep  it  in  order  {h). — Upon  this 
principle  the  right  to  huild  a  bridge  over  a  railway  was 
held  to  give  the  accessory  right  to  do  everything  reasonably 
necessary  for  the  principal  right  of  building  the  bridge,  as 
to  place  scaffolding  upon  the  soil  of  the  railway,  and  for 
workmen  to  cross  the  line  (z).  So  a  right  of  building  upon 
the  surface  would  va.  general  carry  the  accessory  right  of 
excavating  the  necessary  foundations  and  disposing  of  the 
material  excavated  (J) . 
Obligation  of  There  is  no  implied  obligation  upon  the  servient  owner 
owner.  to  repair  for  the  benefit  of  the  dominant  owner,  or  to  do 

anything  beyond  suffering  the  easement.  "  The  addi- 
tional obligation  to  repair  could  only  be  imposed  upon  the 
owner  of  the  servient  tenement  by  an  express  stipulation 
to  that  effect  in  the  instrument  creating  the  easement ;  or 
by  some  prescriptive  right  to  the'  repair  as  well  as  to 
the  easement."  Nor,  in  general,  are  repairs  done  by  the 
servient  owner  upon  his  own  property  any  evidence  of 
obligation  on  him  to  repair ;  as  they  must  be  presumed 
to  be  done  for  his  own  convenience,  and  not  ia  consequence 
of  any  obligation  (k). — The  servient  owner  can  do  nothing 
upon  his  tenement  that  obstructs  the  right  of  the  dominant 
owner  to  repair.  Thus  in  the  case  of  an  easement  of 
water  supply  through  pipes  the  owner  of  the  land  was 
restrained  from  building  over  the  pipes  in  such  a  manner 
as  would  prevent  access  for  cleaning  and  repairing  them  (/). 
But  the  dominant  owner  is  only  entitled  to  such  access  as 
is  reasonably  necessary  to  repair  the  work,  and  not  to  any 
particular  mode  of  access  in  one  direction  rather  than 
another  [ni). 

(A)  Pomfret  v.  Eicroft,    1  Wms.  (k)  Stockport  Sighway  Board  v. 

Saund.  321 ;  Lord  Blackburn,  jSmitt  Grant,  5\  L.   J.   Q.  B.  357  ;  ante, 

V.  Archibald,  L.  R.  5  Ap.  Ca.  512.  p.  211. 

(ij    Clarence    Jti/.     Co.     v.     Great  (?)   Goodhart  v.  Syett,  L.  E.    25 

Northern  My.  Co.,  13  M.  &  W.  706.  C.  D.  182  ;  53  L.  J.  C.  219. 

{j)  Mohinson  v.  Milne,  53  L.  J.  (m)  Birkenhead-v .  London ^- N.  W. 

C.  1070,  My.,  L.  R.  15  Q.  B.  D.  672;  65 

L.  J.  Q.  B.  48. 
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§  2. — Prescription. 

Prescription — distinction  of  easements  by  prescription  and  grant. 

Prescription  at  common  law — time  immemorial — non-existing  grant. 

The  Prescription  Act — prescription  for  "ways,  watercourses,  and  other 
easements — prescription  for  lights. 

Enjoyment  required  for  prescription — enjoyment  as  of  right — in  right 
of  fee  of  dominant  tenement  against  fee  of  servient  tenement — 
during  unity  of  possession — enjoyment  of  light  as  of  right. 

Secret  enjoyment. 

Enjoyment  by  licence  or  agreement — by  sufferance. 

Continuous  enjoyment — voluntary  discontinuance — impossibility  of  en- 
joyment— unity  of  possession. 

Enjoyment  for  period  next  before  action. 

Interruption  of  enjoyment — submission  of  dominant  owner. 

Presumption  from  enjoyment  short  of  prescribed  period. 

Disabilities  of  servient  owner — suspension  of  computation — inteiTuption 
during  disabilities — exclusion  of  tenancy  for  life  or  years. 

Prescription  is  the  title  to  an  easement  derived  from  Prescription, 
continued  use  and  enjoyment.  Easements,  being  incor- 
poreal hereditaments  incapable  of  possession,  are  said  to  lie 
in  grant ;  and  prescription  imports  a  grant  as  the  origin 
of  title.  Corporeal  hereditaments,  being  held  in  posses- 
sion, are  not  the  subject  of  prescription ;  but  present 
possession  of  a  corporeal  hereditament  is  presumptive 
evidence  of  title,  and  continued  possession  by  the  Statutes 
of  Limitation  bars  adverse  claims  (a) . 

An  easement  derived  from  prescription  is  defined  and  Distmction  of 

T     •      ^         i-TTji  -1  p  T        •  easements  by 

limited  exclusively  by  the  evidence  of  use  and  enjoyment ;  prescription 
for   though  a  grant  is  implied  ia   law,  the  usage  alone  ^^   grant, 
indicates  the   nature  and  extent  of   the  right  impliedly 
granted  (b) .     On  the  other  hand  an  easement  created  by  Easements  by 
express   grant  is  defined  and  limited  exclusively  by  the  ^^'^  ^' 
terms  of  the  grant ;  and  evidence"  of  usage  is  not  admissible 
to  control  the  clear  words  of  the  grant.     Evidence  may  be 
given  of  the  state  and  circumstances  of  the  tenements  at 

(a)  Co.  Lit.  113  S;  ante,  p.  185.  (i)  Mallard  v.   Dyson,   1   Taunt. 

279  ;  ante,  p.  206. 


282 


USES  AND  PROFITS  IN  LAND  OF  ANOTHER. 


Construction 
of  grant. 


the  time  of  the  grant  in  order  to  apply  the  language. 
Only  if  the  language  of  the  grant  be  obscure  or  doubtful, 
or  if  it  be  expressed  in  general  terms,  is  eTidence  of  the 
usage  under  it  admissible  to  construe  and  explain  the 
grant,  though  not  to  control  it  (c) . — Again,  in  the  con- 
struction of  a  grant  the  maxim  is  applied  that  a  grant 
must  be  construed  most  strongly  against  the  grantor. 
But  mth  prescriptive  easements  derived  from  use  only, 
where  there  are  no  words  to  construe,  the  presumption  of 
right  is  always  against  the  grantee ;  who  can  claim 
nothing  beyond  what  the  usage  proves  (c;?).  Accordingly, 
an  express  grant  of  a  way  is  construed  presumptively  to 
mean  a  general  way  for  all  purposes  ;  but  a  prescriptive 
claim  of  a  way  is  limited  by  the  purposes  for  which  the 
way  has  been  in  fact  used  (e) .  Upon  the  same  principle 
an  express  grant  of  a  drain  for  building  land  was  construed 
to  be  general  and  not  restricted  to  the  use  of  the  houses 
then  built  (/). 


Prescription 
at  oommon 
law. 


Time  imme- 
morial. 


Prescription  is  regulated  partly  by  the  common  law  and 
partly  by  the  Prescription  Act.  Prescription  at  common 
law  originally  required  a  use  and  enjoyment  of  the  right 
from  "  time  immemorial,"  or,  as  it  was  expressed,  "  during 
time  whereof  the  memory  of  man  runneth  not  to  the 
contrary."  Proof  of  use  and  enjoyment  during  living 
memory  was  accepted  as  presumptive  evidence  of  the 
same  having  continued  from  time  immemorial ;  but  proof 
of  a  commencement  or  of  any  interruption  of  the  use  at 
any  time  however  remote  defeated  the  immemorial  pre- 
sumption. The  time  required  to  establish  a  title  to  land 
was  equally  indefinite  until  limited  from  time  to  time  by 


(c)  Chad  V.  Tilsed,  2  B.  &  B.  403; 
TFood  ■  V.  Saunders f  li.  R.  10  Ch. 
582  ;  U  L.  J.  C.  514  ;  He  la  Warr  v. 
Mills,  L.  K.  17  0.  D.  535  ;  49  L.  J. 
C.  487. 

(d)  Willes,  J.,  TFilliamsv.  James, 
L.  E.  2  C.  P.  681  ;  36  L.  J.  C.  P. 


259;  Wood  v.  Saunders,  L.  E.  10 
Ch.  584;  44  L.  J.  C.  519;  Mw 
Windsor  t.  Stovell,  L.  R.  27  C.  D. 
672;  54  L.  J.  C.  116. 

(c)  Ante,  p.  206. 

(/)  New  Windsors.  Stovell,  L.  K. 
27  0.  D.  665;  54  L.  J.  C.  116. 
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statutes ;  of  which  the  Statute  of  Westminster,  3  Edw.  I. 
c.  39  (a.d.  1275)  fixed  the  date  for  alleging  seisin  in  a 
writ  of  right  at  the  beginning  of  the  reign  of  Eichard  I., 
A.D.  1189.  By  an  equitable  extension  of  this  statute  the 
same  date  was  adopted  by  the  Courts  for  the  prescriptive 
title  of  easements  and  other  incorporeal  hereditaments ; 
and  evidence  of  commencement  or  interruption  before  that 
date  became  inadmissible  (g) .  Accordingly,  the  production 
of  a  grant  or  other  title  destroyed  the  prescriptive  title  by 
showing  the  true  origin ;  unless  it  could  be  shown  that  the 
grant  was  in  confirmation  of  an  earlier  right,  or  that  it 
was  earlier  than  the  above  date  (h). — Subsequent  statutes 
limited  various  periods  instead  of  the  fixed  date  of  the 
statute  of  Edward  I.  The  statute  32  Hen.  VIII.  c.  2, 
limited  the  writ  of  right  to  sixty  years,  and  possessory 
actions  to  fifty  years,  after  the  right  first  accrued.  The 
statute  21  James  I.  o.  16,  a.d.  1623,  limited  the  possessory 
action  of  ejectment  for  the  recovery  of  land  to  twenty 
years  after  the  right  accrued.  Eut  these  statutes  were  not 
extended  by  the  Courts  to  incorporeal  hereditaments  and 
easements  in  the  same  manner  as  the  earlier  statute  of 
3  Edw.  I. ;  and  immemorial  prescription  at  common  law 
was  stUl  required  to  date,  presumptively  at  least,  from  the 
reign  of  Eichard  I.  («). 

In  order  to  meet  the  cases  where  a  prescriptive  claim  Non-existing 
was  defeated  by  proof  of  commencement  or  interruption  ^^'^*- 
within  legal  memory,   the   Courts  introduced  the  legal 
fiction  of  a  later  grant,  the  non-existence  of  which  in  point 
of  fact  might  be  attributed  to  loss  or  other  causes.     The 
use  and  enjoyment  which  was  insufiicient  in  duration  to 

(ff)  2Co.Inst.238;  Co.Lit.  114  J;  because   'tte  said  limitation  of  a 

Jenkins  v.  Sarmij,  l'  C.  M.  &  K.  -writ  of  right  ia  of   so  long  time 

877.    "This,  when  first  introduced,  past.'"     L.Blackburn,  Dalton  y. 

gave  a  prescription  of  about  eighty-  Angus,  L.  E.  6  Ap.  Ca.  811. 

six  years,  but  being  a  fixed  date  it  (h)     Addington     v.     Clode,    W. 

became    longer    and    longer,    and  Blackst.   989 ;   Church  y.  Tame,  L. 

already  when   Littleton  wrote,  in  K.  2  0.  P.  480,  n.    . 

the  reign  of  Edward  IV.,  he  ob-  (i)  Thesiger,    L.   J.,   Angus   v. 

serves  on  the  inconvenience  felt,  Dalton,  L.  B.  4  Q.  B.  D.  170. 
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maintain  an  immemorial  prescriptive  title  then  became 
available  as  secondary  evidence  of  tbe  lost  or  non-existing 
grant.  Twenty  years  of  uninterrupted  enjoyment  was 
generally  adopted  as  the  ground  upon  which  the  grant  of 
an  easement  could  and  ought  to  be  presumed,  by  analogy 
to  the  same  limit  appointed  by  statute  for  the  protection 
from  adverse  claims  of  the  possession  of  the  land  itself. 
The  presumption  cannot  be  rebutted  by  evidence  merely 
that  no  grant  was  in  fact  made,  any  more  than  such 
evidence  can  be  used  to  rebut  immemorial  prescription. 
Por  the  presumption  arises  from  the  fact  of  the  use  and 
enjoyment,  which  must  be  attributed,  if  possible,  to  a 
rightful  origin,  and  therefore  to  a  grant  as  being  techni- 
cally the  only  legal  origin  of  the  right.  But  the  pre- 
sumption may  be  rebutted,  or  rather  it  does  not  arise,  if  it 
appears  that  the  use  and  enjoyment  of  the  easement,, 
was  not  of  such  a  kind  as  would  found  a  prescriptive  title, 
as  where  it  is  secret  or  precarious  or  wrongful.  The  pre- 
sumption may  also  be  rebutted  by  showing  that  a  grant 
was  legally  impossible ;  as  by  reason  of  the  incapacity  of 
the  grantor  or  other  circumstances  of  the  claim  {j). — 
According  to  the  above  doctrines,  where  a  way  had  been 
used  as  of  right  for  twenty  years  without  interruption,  it 
was  held  that  a  grant  of  the  right  might  be  presumed ; 
although  it  appeared  that  twenty-six  years  before  there 
had  been  an  Inolosure  Act  extinguishing  all  former  rights 
of  way  over  the  spot  in  question  (A-) .  So  it  was  held  that 
a  grant  might  be  presumed  from  twenty  years'  enjoyment, 
though  it  appeared  that  before  that  time  there  had  been  a 
union  of  the  possession  of  the  dominant  and  servient  tene- 
ments during  which  all  easements  and  appurtenant  rights 

[j)  Lord  Blackljurn,  Dalion  v.  Por  my  part  I  have  always  been  of 

Angus,  L.  E,.  6  Ap.  Ca.  812.     But  opinion,  that  if  a  judge  is  asked  to 

see  Brett,  L.  J.,  Be  la   IVarr  v.  fiid  the  fact  of  a  grant  and  to  say 

Miles,  L.  E.   17  C.  D.   591,  -ffho  that  it  has  been  lost,  he  must  have 

there   says  :    ' '  The   doctrine  with  ground  for  believing  that  it  was 

regard  to  the  presumption  of  lost  so." 

grants  is   at  the  present  moment  (/c)   Campbell  v.    Wilson,  3  East, 

the  subject  of  much  controversy.  294. 
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■were  necessarily  extinguished  (1) .  Easements  appurtenant 
to  houses,  as  the  easements  of  light  and  support,  could 
seldom  be  claimed  by  prescription  at  common  law  because 
few  houses  could  be  traced  back  even  presumptively  to 
time  immemorial.  Hence  the  claim  to  an  easement  of 
light  has  generally  been  founded  upon  twenty  years'  enjoy- 
ment ;  and  this  period  was  adopted  by  the  Prescription 
Act  to  give  an  absolute  and  indefeasible  title  {m).  So  the 
claim  to  support  for  a  house  may  be  supported  by  twenty 
years'  uninterrupted  enjoyment  («). 

The  Prescription  Act,  2  &  3  Will.  IV.  c.  71,  by  way  of  Prescription 
preamble  recites,  that  "  the  expression  '  time  immemorial 
or  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary '  is  now  by  the  law  of  England  in  many  cases 
considered  to  include  and  denote  the  whole  period  of  time 
from  the  reign  of  King  Eichard  the  First,  whereby  the 
title  to  matters  that  have  been  long  enjoyed  is  sometimes 
defeated  by  showing  the  commencement  of  such  enjoy- 
ment, which  is  in  many  cases  productive  of  inconvenience 
and  injustice."  For  remedy  whereof  the  statute  prescribes 
certain  definite  periods  of  time  for  the  various  species  of 
easements,  and  other  rights,  as  to  which  it  enacts  that  they 
shall  not  be  defeated  by  showing  their  commencement 
prior  to  those  periods.  It  also  prescribes  certain  periods 
during  which  an  enjoyment  of  the  rights  shall  render 
them  absolute  and  indefeasible,  and  it  regulates  in  various 
points  the  conditions  of  use  and  enjoyment  upon  which 
the  statutory  prescription  may  be  founded. — The  statute 
has  not  taken  away  any  of  the  modes  of  claiming  ease- 
ments vfhieh  before  existed.  Since  the  statute  a  claimant 
may  have  recourse  to  prescription  from  time  immemorial, 
or  to  the  doctrine  of  a  non-existing  grant ;  and  he  may  be 

{I)  Cowlam  V.  Slack,  16  East,  108.  J.  C.  487  ;  Lord  Blackburn,  Balton 

\m)  Darwin  v.    Tipton,    2   Wms.  t.  Angus,  L.  R.  6  Ap.   Ca.  811 ; 

Saund.  175  c;  Cross  v.  Lewis,  2  B.  post,  p.  287. 

&  C.  686  ;  MeUish,  L.  J.,  Leech  v.  (n)  Angus  v.  Dalton,  L.  R.  6  Ap. 

Schweder,  L.  R.  9  Ch.  472  ;  43  L.  Ca.  740 ;  50  L.  J.  Q.  B.  689. 
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Prescription  of 
twenty  years 
for  ways, 
watercourses, 
and  other 
easements'. 


Forty  years. 


Easements 
■within  the 
section. 


able  to  support  his  claim  in  these  forms,  though  his  evi- 
dences of  enjoyment  be  such  as  do  not  satisfy  the  special 
conditions  of  prescription  under  the  Act  (o). 

Sect.  2  enacts  "  that  no  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement,  or  to  any  water- 
course, or  the  use  of  any  water,  to  be  enjoyed  or  derived 
upon,  over,  or  from  any  land  or  water,  being  the  property 
of  any  ecclesiastical  or  lay  person,  or  body  corporate,  when 
such  way  or  other  matter  shall  have  been  actually  enjoyed 
by  any  person  claiming  right  thereto  without  interruption 
for  the  full  period  of  twenty  years,  shall  be  defeated  or 
destroyed  by  showing  only  that  such  way  or  other  matter 
was  first  enjoyed  at  any  time  prior  to  such  period  of 
twenty  years  ;  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated  ;  and  where  such  way  or  other  matter  shall  have 
been  enjoyed  as  aforesaid  for  the  full  period  oi  forty  years, 
the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  for  that  pur- 
pose by  deed  or  writing. " — This  section  does  not  sanction 
any  new  easements  of  a  kind  not  before  known  to  the  law ; 
nor,  on  the  other  hand,  is  it  restricted  to  such  "  other  ease- 
ments "  only  as  are  ejusdem  generis  with  those  mentioned, 
namely  "ways  and  watercourses  and  the  use  of  any  water." 
It  is  construed  as  applying  to  all  easements  of  whatever 
kind,  "to  be  enjoyed  or  derived  upon  over  or  from  any 
land  or  water"  (»). — The  following  easements  have  been 
held  to  be  within  the  enactment :  As  to  buildings,  the 
right  to  lateral  support  from  the  adjoining  land  {q),  also 


(o)  Aynsley  v.  Glover,  L.  E.  10 
Ch.  283;  44  L.  J.  C.  623;  Sel- 
bome,  L.  0.,  Dalton  v.  Angus, 
L.  E.  6  Ap.  Ca.  800  ;  Lord  Black- 
bum,  ih.  814. 

[p)  Lord  Selhome,  L.  0.,  Dalton 
V.  Angus,  L.  E.  6Ap.  Ca.  798,  dif- 
fering from  Erie,  C.  J.,  in  Webb  v. 


Bird,  10  0.  B.  N.  S.  282,  who  ex- 
pressed the  opinion  that  it  was 
meant  only  to  apply  to  the  two 
descriptions  of  rights  specified, 
namely,  rights  of  way  and  rights 
of  water. 

(q)  Dalton  v.  Angm,  L.  E.  6  Ap. 
Ca.  740  ;  50  L.  J.  Q.  B.  689. 
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the  right  to  support  for  a  building  from  the  adjoining 
building  (r)-. — As  to  watercourses,  the  claim  to  discharge 
foul  water,  being  the  washing  of  minerals,  into  a  water- 
course (s) ;  the  claim  to  discharge  sand  and  rubbish  into  a 
stream  to  be  carried  down  and  deposited  upon  the  land  of 
the  lower  proprietors  (t).  "  The  claim  to  have  the  water 
of  a  natural  stream  which  would  otherwise  have  flowed 
down  to  the  claimant's  land  diverted  over  other  land  so  as 
no  longer  to  come  to  it,  is  a  claim  to  a  watercourse,  and  is 
one  which  may  be  created  by  grant  "  (u). 

Sect.  3,  enacts  "  that  when  the  access  and  use  of  light  Prescription 
to  and  for  any  dweUing-house,  workshop,  or  other  building,  ° 
shall  have  been  actually  enjoyed  therewith  for  the  full 
period  of  twenty  years  without  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any 
local  usage  or  custom  to  the  contrary  notwithstanding; 
unless  it  shaR  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing. " — "  The  statute  has  in  no 
degree  altered  the  pre-existing  law  as  to  the  nature  and 
extent  of  the  right "  ;  it  has  only  altered  the  mode  of  pre- 
scriptive acquisition  (»).  The  customs  of  London  and 
York  to  obstruct  ancient  lights  by  building  upon  ancient 
foundations,  are  avoided  by  the  enactment  (iv). 

The  enjoyment  required  to  found  a  prescriptive  title  at  Enjoyment 
common  law,  and,  subject  to  modifications  therein  men-  preoption, 
tioned  under  the  Prescription  Act,  is  an  actual  enjoyment 
"  as   of   right,"    continued  without   interruption   for  the 
period  prescribed  by  law  («) . — The  expressions  "  enjoyment  Enjoyment  as 

of  right. 

(r)  Lemaitre  v.  Dmis,  L.  E.   19  [ii]    Blackburn,    J.,     Mason    v. 

C.  B.  281 ;  51  L.  J.  C.  173  ;   Tone  Shrewsiury  Bij.,  L.  R.  6  Q.  B.  583  ; 

T.  Preston,  L.  R.  24  C.  D.  743  ;  53  40  L.  J.  Q.  B.  293. 

L.  J.  C.  62.  {v)  Fer  cur.  Kelk  t.  Fearson,  L. 

(s)   Wright  v.  Williams,   1  M.  &  E.  6  Ch.  811  ;  ante,  p.  285. 

W.  77.  (w)  Sailers'  Co.  t.  Jay,   3  Q.  B. 

it)  Carlyon  v.  Lovering,  1  H.  &  109  ;  Merchant  Tailors''  Co.  \.  Trus- 

N.   784;  26  L.  J.  Ex.   251.     See  cott,    11   Ex.    855;    25  L.  J.  Ex. 

Murgatroyd  v.  Mobinson,  7  E.  &  B.  173. 

391 ;  26  L.  J.  Q.  B.  233.  [x)    Co.    Litt.   113  5  ;    per    cur. 
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as  of  right,"  and  "  claiming  right  thereto  "  as  used  in  the 
Prescription  Act  are  explained  to  mean  "  an -enjoyment 
had,  not  secretly,  or  by  stealth,  or  by  tacit  sufferance,  or 
by  permission  asked  from  time  to  time  ;  but  an  enjoyment 
had  openly,  by  a -person  claiming  to  use  it  without  danger 
of  being  treated  as  a  trespasser,  as  a  matter  of  right"  («/). 
An  actual  enjoyment  "as  of  right "  for  the  prescribed 
period  was  held  sufficient,  though  it  had  been  enjoyed 
under  a  mistaken  claim  of  right ;  for  it  is  immaterial  upon 
what  ground  the  claim  of  right  is  made,  provided  that 
the  actual  enjoyment  is  sufficient  and  capable  of  being 
referred  to  a  legal  origin  (s). 
In  right  The   right  must   be    claimed    as    appurtenant  to   the 

dominant  dominant  tenement  by  the  owner  of  the  fee  or  in  his  right, 
tenement.  rpj^g  mode  of  pleading  an  immemorial  prescription  at 
common  law  is  by  alleging  that  the  owner  in  fee  of  the 
tenement  and  all  those  ivhose  estate  he  hath  in  the  tene- 
ment from  time  immemorial  have  enjoyed  the  right 
claimed  as  appurtenant  to  the  tenement ;  which  is  called 
prescribing  in  a  que  estate.  The  tenant  of  a  particular 
estate  for  life,  years  or  at  will  cannot  plead  such  pre- 
scriptive title  in  right  of  his  own  estate  or  occupation  ;  he 
must  prescribe  in  right  of  the  owner  in  fee  of  the  tene- 
ment, and  then  derive  title  to  the  possession  and  enjoy- 
jnent  from  him  («).  Prescriptions  for  the  times  pre- 
scribed in  the  Prescription  Act  may  be  alleged  in  pleading 
according  to  the .  fact,  the  Act  providing  by  sect.  5  that 
"  it  shall  be  sufficient  to  allege  the  enjoyment  as  of  right 
by  the  occupiers  of  the  tenement  ia  respect  whereof  the 
same  is  claimed  for  and  during  such  of  the  periods 
mentioned  in  this  Act  as  may  be  applicable  to  the  case, 

Bright  V.    Walker,  1  C.  M.   &  E.  bell  v.  TFihon,  3  East,  294. 

219;  Solford  Y.  Simkinson,  5  Q.  B.  (a)  6  Co.  60  a,  Gateward's  Case; 

584.  Baker  v.  Brereman,  Cro.  Car.  418  ; 

(y)  Fer  cur.   Tickle  y.  Brown,  4  Att.-Gen.  v    Gauntlett,  3  T.  &  J. 

A.  &  E.  382.  93.  See DaWes  v.  Williams,  16  Q.  B. 

(z)  Se  la  Warr  v.  Miles,  L.  E.  17  546  ;  20  L.  J.  Q.  B.  330. 
C.  D.  535;  49  L.  J.  C.  487  ;  Camp- 
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and  without  claiming  in  the  name  or  right  of  the  owner 

of  the  fee,  as  is  now  usually  done."     But  the  mode  of 

pleading  does  not  affect  the  nature  of  the  claim  as  heing 

of  an  easement  appurtenant  to  the  tenement  in  right  of 

the  fee  {b). — The  right  must  also  be  claimed  against  the  Against  fee 

servient  tenement  as  binding  the  fee  in  the  land  and  not  tenement. 

merely  the  tenant  of  a  particular  estate  ;  "  if  it  give  not  a 

good  title  against  all,  it  gives  no  good  title  at  all."     The 

tenant  can  bind  himself  and  his  own  estate  by  grant  only. 

The  Act  in  shortening  the  time  of  prescription  has  made 

no  difference  in  this  respect,  but  has  only  changed  the 

mode  of  acquiring  the  right  (c). 

During  unity  of  possession  of  the  dominant  and  servient  Enjoyment 
tenements  in  the  same  person  all  enjoyment  is  referred  to  of'poSe'ssion 
the  possession,  and  there  can  be  no  enjoyment  of  an  ease- 
ment as  of  right  upon  which  a  prescriptive  title  can  be 
based  {d).  Accordingly,  the  actual  enjoyment  of  the 
access  and  use  of  light  for  the  windows  of  a  house  will  not 
support  a  prescriptive  claim  so  long  as  the  house  and  the 
alleged  servient  tenement  are  in  the  same  occupation  (e). — 
Upon  this  principle  a  tenant  in  occupation  under  a  lease 
cannot  treat  any  use  or  enjoyment  of  the  demised  tene- 
ment as  servient  to  another  tenement  of  his  own,  in  order 
to  found  a  prescriptive  claim  to  an  easement  against  his 
landlord ;  nor  though  the  tenancy  was  only  from  year  to 
year,  which  the  landlord  might  put  an  end  to  by  notice 
for  the  purpose  of  interrupting  the  enjoyment ;  nor  though 
the  use  in  question  was  not  within  the  terms  of  the  lease, 
if  it  was  enjoyed  in  fact  under  the  lease  and  by  virtue  of 
the  position  of  lessee  ;  as  where  the  lease  gave  the  right  of 
making  a  certain  drain  through  the  land  and  the  lessee 
made  another  diSerent  drain  (/).     Hence  it  seems  that  a 

(J)  Bright  v.  Walker,  1  C.  M.  &  («)  HarUdge  v.   TVarwick,  3  Ex. 

E,   221  552 ;   Ladyman  v.   Grave,  L.  K.   6 

\o)  Bright  v.   Jf'alker,  1  0.  M.  &  Ch.  763. 

E   211  (/)  Outram  v.  Maude,  L.  E.  17 

(d)  Onley  v.  Gardiner,  4  M.  &  "W.  C.  D.  391  ;  50  L.  J.  C.  783  ;  Zady- 

496;   Claytonv.  Corby,  2  0..  B.  813.  man  v.  Grave,  L.  R.   6  Ch.  768; 

I..  U 
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tenant  for  years  of  a  bouse  may  prevent  the  accrual  of  an 
easement  by  taking  a  tenancy  of  the  adjacent  servient 
land  ;  and  he  cannot  be  said  to  prejudice  thereby  bis  land- 
lord's right,  because  the  landlord  has  no  right  before  the 
lapse  of  twenty  years  (g) . — Upon  the  same  principle  a 
tenant  in  occupation  of  the  alleged  dominant  tenement 
cannot  maintain  a  prescriptive  claim  by  any  enjoyment 
over  another  tenement  of  his  lessor,  because  all  the  tenant's 
rights  are  derived  from  his  landlord,  who  could  not  have 
an  enjoyment  as  of  right  of  an  easement  over  his  own 
property  {h).  Such  is  the  position  of  copyholders  claiming 
rights  over  the  waste  of  the  manor,  which  is  vested  in  the 
lord  as  well  as  the  freehold  of  the  copyhold  tenement ; 
their  rights  '  are  not  prescriptive,  but  appurtenant  to 
Unity  of  title  their  tenements  by  custom  of  the  manor  («'). — "Where 
a  person  is  trustee  of  that  which  is  to  be  the  dominant 
tenement,  and  is  beneficial  owner  of  that  which  is  to  be 
the  servient  tenement,  there  is  not  such  a  unity  of  posses- 
sion as  prevents  the  application  of  the  statute  or  the  appli- 
cation of  the  doctrine  of  a  lost  grant."  Thus  where  a 
ohm'oh  was  vested  in  the  incmnbent  of  the  benefice  as 
trustee  for  the  use  of  the  parish,  and  adjacent  glebe  land 
was  vested  in  the  incumbent  for  his  own  use,  it  was  held 
that  notwithstanding  such  unity  of  possession  an  easement 
of  light  over  the  glebe  land  might  be  acquired  as  appurte- 
nant to  the  chm^ch  (J). 
Enjoyment  of  Section  3  of  the  Prescription  Act,,  providing  for  the 
right.  enjoyment  of  light,  omits  the  expression  "  as  of  right," 

which  occurs  in  sect.  2  with  regard  to  other  easements ;  and 
the  omission,  it  is  said,  is  justified  because  such  condition 
is  inapplicable  to  the  negative  easement  of  light,  there 
being  no  claim,  of  right  implied  against  the  adjacent  tene- 

Chamier    CoUieri/   Co.  v.   Sopwood,  N.  64  ;  26  L.  J.  Ex.  298 ;   Gayfm-d 

L.  R.  32  C.  D.  549 ;  55  L.  J.  C.  v.  Moffatt,  L.  K.  4  Ch.  133 ;  Daniel 

859.  V.  Anderson,  31  L.  J.  C.  610. 

(ff)  Hatherley,   L.  C,    Ladyman  (i)  See  post,  p.  668. 

V.  Grave,  L.  R.  6  Ch.  768.  [j)  Eccks.  Gommis.T.  Kino,  L.E. 

(A)    Warhurton  t.  Farlie,  2  H.  &  14  C.  D.  213 ;  49  L.  J.  C.  629. 
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ment  in  opening  a  window  for  the  access  of  light.  The 
omission,  however,  is  immaterial  as  regards  the  actual 
enjoyment  required  as  the  basis  of  prescription,  which 
must  be  "in  the  character  of  an  easement,  distinct  from 
the  enjoyment  of  the  land  itself,"  for  this  as  for  all  other 
easements  (k).  Sect.  6  of  the  Act  requires  that  in  plead- 
ing easements  it  must  be  alleged  that  the  enjoyment  was 
"  as  of  right,"  and  no  exception  is  there  made  of  easements 
of  light  (/). — Under  the  above  sect.  3  one  of  two  tenants 
of  separate  tenements  under  the  same  landlord  may 
acquire  agaiast  the  other  an  easement  of  light  during  their 
tenancies  by  an  enjoyment  of  twenty  years ;  though  the 
easement  would  be  extinguished  upon  the  tenements 
reverting  in  possession  to  the  landlord  (m). 

The  rule  of  the  civil  law,  that  possession  must  not  be  Secret  enjoy- 
clam  or  secret,  "  is  so  far  adopted  in  English  law  that  no  ^^'^  " 
prescriptive  right  can  be  acquired  where  there  is  any  con- 
cealment, and  probably  none  where  the  enjoyment  has  not 
been  open"  (»).  It  is  sufficient  if  the  enjoyment  is  so  far 
open  that  the  owner  of  the  servient  tenement  has  the 
means  of  information,  i£  he  please  to  inquire ;  and  he 
wiU  be  taken  to  know  what  he  might  ascertain  by  inquiry. 
But  if  upon  inquiry  information  were  improj)erly  with- 
held, or  false  or  misleading  information  given,  or  anything 
done  in  order  to  keep  material  facts  from  his  knowledge, 
the  enjoyment  in  such  case  would  be  clam  or  secret,  and 
would  not  support  a  prescriptive  claim.  Thus,  in  the  case 
of  a  building  erected  upon  the  boundary  line  of  a  tene- 
ment, the  owner  of  the  adjoining  tenement  must  be 
presumed  to  have  knowledge  of  the  fact  that  such  a 
building  cannot  ordinarily  stand  without  lateral  support, 

(i)  Harbidge  v.   Warwick,  3  Ex.  N.  S.  449 ;    30  L.  J.  C.  P.   356  ; 

S52;  Flight  v.  Thomas,  11  A.  &  E.  Mitchell  y.  Cantrill,  L.  E.  37  C.  D. 

695  ;  Plasterers'  Co.  v.  Parish  Clerics'  56  ;    57  L.  J.  0.  72  ;    see  Daniel  t. 

Co.,  6  Ex.  630  ;  20  L.  J.  Ex.  362.  Anderson,  31  L.  J.  C.  610. 

{I)  Ante,  p.  288.  («)  L.  Blackbum,  Dalton  v.  An- 

(m)  JFrewen  v.  Phillips,  11  C.  B.  gus,  L.  R.  6  Ap.  Ca.  827. 

u2 
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and  he  must  have  imputed  to  him  knowledge  that  an  ease- 
ment of  support  would  be  acquired  against  him  unless 
he  interrupts  or  prevents  it  (o).  But  if  a  building  be 
erected  upon  excavated  land  so  as  to  require  extraordinary 
support  from  the  adjoining  land,  the  right  could  not  be 
acquired  by  prescription  unless  the  owner  of  the  servient 
land  knew  or  had  the  means  of  knowing  the  fact  of  the 
excavation  {p).  Where  contiguous  houses  in  a  street  had 
fallen  out  of  the  perpendicular  and  leaned  one  upon  the 
other,  it  was  held  that  their  dependence  for  support  was 
not  so  manifest  and  open  as  to  found  a  prescriptive  claim 
to  its  continuance  {q) . 

Enjoyment  An  enjoyment  by  licence  asked  and  given,  or  by  any 

agreement.  agreement  importing  a  licence,  will  not  found  a  pre- 
scriptive title.  "  The  asking  leave  from  time  to  time 
within  the  forty  or  twenty  years,  breaks  the  continuity  of 
the  enjoyment  as  of  right,  because  each  asking  of  leave  is 
an  admission  that,  at  that  time,  the  asker  had  no  right ; 
and  therefore  the  evidence  of  such  asking  loithin  the 
period  is  admissible  under  a  general  traverse  of  the  enjoy- 
ment as  of  right.  It  will  follow  that  not  only  an  asking 
leave  but  an  agreement  commencing  loithin  the  period  may 
be  given  in  evidence  under  the  general  traverse,  notwith- 
standing the  words  of  the  fifth  section  (that  '  if  the  party 
rely  on  any  matter  not  inconsistent  with  the  simple  fact  of 
enjoyment,  the  same  shall  be  specially  alleged  and  shall 
not  be  received  in  evidence  on  any  general  traverse  or 
denial  of  such  allegation ' )  ;  for  the  party  cannot  and 
does  not  rely  on  it  as  an  answer  to  an  enjoyment  as  of 
right  which  he  confesses,  nor  as  avoiding  any  such  enjoy- 
ment during  the  time  covered  by  the  agreement ;  but  as 
showing  that  there  was  not  at  the  time  when  the  agree- 
ment was  made  an  enjoyment  as  of  right."     A  Hcence  or 

(o)  Selboriie,   L.    C,    Valton  v.  (p)  Fartridge  v.   Scott,   3  M.  & 

Angus,    L.   R.    6    Ap.   Ca.    801  ;       W.  220. 

L.  Blackburn,  ih.  828.  {q)  Solomon   v.    Vintners'    Co.,    4 

H.  &  N.  585 ;  28  L.  J.  Ex.  370. 
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agreement  whioli  covers  the  whole  period  of  enjoyment, 
and  shows  a  right  during  all  that  time,  is  a  matter  not 
inconsistent  with  the  alleged  enjoyment  and  therefore  in 
the  words  of  the  statute  "  the  same  shall  be  specially 
alleged"  (r). 

By  the  Prescription  Act,  sect.  2,  as  to  easements  gene-  Parol  licence, 
rally,  enjoyment  for  forty  years  gives  an  absolute  title, 
"  unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing."  And  sect.  3  provides  the 
same  exception  as  to  the  twenty  years'  enjoyment  of  lights. 
In  these  eases  a  licence  asked  and  given  or  an  agreement 
made  by  parol  is  not  within  the  exception  of  the  statute, 
and  therefore,  if  covering  the  whole  period  of  enjoyment, 
it  cannot  be  alleged  in  answer  to  the  claim  ;  but  a  licence 
asked  or  an  agreement  made  within  the  alleged  periods  of 
enjoyment,  whether  in  writing  or  not,  contradicts  the 
allegation  of  enjoyment  as  of  right  and  so  defeats  the 
claim  (s).  Where  a  prescriptive  right  has  been  once  ac- 
quired, it  will  not  be  affected  by  a  subsequent  act  of  the 
dominant  owner  in  asking  or  accepting  a  licence,  unless  it 
amounts  to  a  surrender  of  his  vested  right  {t). 

Where  the  owner  of  a  house  signed  a  document  in  Agreement 
writing  to  the  effect  that  he  had  opened  certain  windows 
by  leave  of  the  owner  of  the  adjacent  land,  and  that  he 
would  at  the  request  of  him  or  his  heirs  or  assigns  at  any 
time  thereafter  block  up  the  same,  and  in  the  meantime 
would  pay  bim  his  heirs  and  assigns  sixpence  a  year  for 
the  indulgence  ;  it  was  held  to  be  an  agreement  within 
the  exception  of  the  statute,  sect.  3  ;  that  it  was  binding 
upon  the  party  who  signed  it,  and  upon  a  purchaser  of  the 
house  with  notice  of  it ;  and  that  it  might  be  enforced  in 
equity  independently  of  its  effect  under  the  statute.     It 

[r]  Fer  mr.   Tickle  v.  Brown,   i  W.  795. 

A.  &  E.  383  ;   Monmouth  Canal  Co.  (s)   Tickle  v.  Sroivn,  supra. 

T.  Barford,    1    C.   M.   &   R.   631 ;  (C)  Fretich  Hoek  v.  Sugo,  L.  R. 

Beasley  v.  Clarice,  2  Bing.  N.  C.  10  Ap.  Ca.  336  ;  54  L.  J.  V.  0.  17. 
705.     See  Kinloch  v.  Nevile,  6  M.  & 
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■was  further  held  upon  the  construction  of  the  agreement 
that  it  remained  in  force  until  the  request  to  block  the 
windows  was  made  and  acted  upon ;  though  if  the  money 
were  left  unpaid  for  twenty  years  it  would  be  evidence 
that  the  agreement  had  been  abandoned  (u).  An  excep- 
tion ia  a  conveyance  of  land,  of  all  "  rights  restricting  the 
free  use  of  the  adjoining  land  or  the  conversion  of  such 
land  at  any  time  hereafter  for  building  "  was  held  to  apply 
only  to  rights  at  the  time  of  the  conveyance,  and  not  to 
operate  as  a  consent  or  agreement  within  the  statute, 
in  respect  of  future  enjoyment  and  acquisition  of  such 
rights  {v) . — Where  the  owner  of  a  building  which  rested 
on  the  waU  of  the  servient  tenement,  had  entered  into  an 
agreement  with  the  owner  of  the  latter,  upon  notice  given, 
to  make  a  road  over  the  site  of  the  building ;  it  was  held 
that  his  enjoyment  of  the  easement  for  the-  building  was 
not  of  right,  but  determinable  at  any  time  under  the 
agreement  {tv). 
Enjoyment  The  exeroise  and  enjoyment  of   an  easement  by  the 

y  su  erance.  ^Qj^^^nt  owner  is  sometimes  attended  with  beneficial 
enjoyment  by  the  servient  owner ;  as  in  the  case  of  a 
watercourse  discharging  into  the  servient  tenement  which 
is  beneficial  to  the  latter,  or  of  diverting  a  watercourse 
from  the  servient  tenement  the  flow  of.  which  would  be 
prejudicial.  But  in  such  cases  the  servient  owner  acquires 
no  right  to  the  continuance  of  the  easement  and  to  the 
incidental  advantages  arising  to  him  from  it,  his  enjoy- 
ment beiag  by  sufferance  only  and  not  as  of  right,  and 
subject  to  withdrawal  at  any  time  (x). 

Continuity  of       The  enjoyment,  both  at  common  law  and  under  the 
enjoyment.      Prescription  Act  must  be  continuous  during  the  periods 

(m)  Setoley  v.  At/einson,  L.  E.  13  (w)  Tone  v.  Freston,  L.  E.  24  0. 

C.  D.  283  ;  49  L.  J.  C.  193.  D.  739  ;  53  L.  J.  C.  60. 

(ti)  Mitchell  V.  Cantrill,  L.  E.  37  {x)  ArJcwrightv.  Gell,  5  M.  feW. 

0.  D.  5G  ;  57  L.  J.  0.  72  ;  cited  203 ;  Mason  y.  Shrewshury  and,  S. 
ante,  p.  271.  By.,  L.  E.  6  Q.  B.  578  ;  40  L.  J. 

Q.  B.  293  ;  ante,  p.  233. 
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prescribed;  the  continmty  of  enjoyment  being  required 
according  to  the  nature  of  the  easement.  Thus,  the  enjoy- 
ment of  a  right  of  way  beiag  in  its  nature  occasional  only, 
the  continuity  consists  in  using  the  way  as  and  when  occa- 
sion requires  ;  and  a  general  right  of  way  may  be  proved 
by  evidence  of  using  it  for  aU  purposes  from  time  to  time 
required,  though  the  occasion  for  some  of  the  purposes  first 
arose  within  the  prescribed  period  («/) .  Also  a  right  of 
way  may  be  limited  to  purposes  which  only  occasionally 
recur  (z).  But  a  right  of  way  for  drawing  wood  from  a 
plantation  at  the  proper  periods  for  cuttiug,  which  recurred 
at  intervals  of  twelve  years,  was  held  to  be  too  disoontiuu- 
ous  ia  its  nature  to  admit  of  proof  under  the  Prescription 
Act,  though  it  might  be  claimed  and  proved  presoriptively 
at  common  law  (a).  The  difference  between  easements  to 
be  enjoyed  at  long  and  short  intervals,  with  reference  to 
the  statutory  prescription,  is  one  of  degree  rather  than  one 
of  priuoiple ;  the  statute  does  not  afford  any  certain  test 
but  leaves  it  to  be  treated  as  a  question  of  fact  (b). — The 
enjoyment  of  a  watercourse  may  be  in  its  nature  inter- 
mittent, as  a  drain  to  carry  away  flood  water  or  streams 
flowing  during  wet  seasons  only ;  and  the  intermissions 
do  not  prevent  such  a  continuity  of  enjoyment  as  is  re- 
quired to  support  a  prescriptive  title  (c).  The  continuous 
enjoyment  of  light  does  not  import  a  contiauous  occupa- 
tion of  the  house  to  which  it  is  appurtenant ;  the  access  of 
light  continues  for  the  purpose  of  acquiring  the  right 
though  the  house  be  in  fact  uninhabited,  and  even  though 
it  be  not  flt  for  habitation,  if  it-be  structurally  complete  {d). 
But  the  flow  of  light  must  be  continuous  through  the  same 
defined  opening ;  it  cannot  be  claimed  for  a  building  in 

(«/)  Dare  v.  Seathcote,  25  L.  J.  (c)  Sail  v.  Swift,  i  Bing.  N.  C. 

Ex.  245.  381. 

(z)  Bennison  v.  Cartwright,  5  B.  &  [d)   Wilson  v.   Toicnend,  1  Dr.  & 

S.  1 ;  33  L.  J.  Q.  B.  137.  Sm.  324;  30  L.  J.  0.  25  ;   Court- 

(a)  Hollins  v.    Verney,  L.  E.  13  auU^.  Letjh,  L.  E.  4  Ex.   126  ;  38 

Q.  B.  D.  304  ;  53  L.  J.  Q.  B.  430.  L.  J.  Ex.  45 ;  ante,  p.  215. 

(5)  SollinsY.  Vtniei/,  supra. 
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respect  of  an  opening  sometimes  in  one  place  and  some- 
times in  another  (e). 

Voluntary  die-  A  Voluntary  abstinence  from  the  exercise  of  an  easement 
is  not  such  discontinuance  of  enjoyment  as  will  prevent 
the  accrual  of  a  prescriptive  title,  unless  attributable  to  an 
abandonment  or  defect  of  right.  "  There  must  be  some 
interval  in  the  enjoyment  of  all  such  rights ;  and  the  inter- 
mission must  be  a  matter  open  in  every  case  to  explana- 
tion; and  "where  actual  enjoyment  is  shown  before  and 
after  the  period  of  intermission,  it  may  be  inferred  that  the 

Disoontinu-     right  continued  during  the  whole  time  "  (/) . — If  the  owner 

ance  for  a  con-      p     *  i  •      j     i  i  '  •  i        j  •         j_      j_i 

sideration.  of  the  servient  tenement  pays  a  consideration  to  the 
dominant  owner  for  ceasing  to  exercise  the  easement 
during  a  certain  time,  there  is  a  constructive  enjoyment 
during  that  time  by  means  of  the  compensation  received 
in  place  of  the  enjoyment  (g).  On  the  other  hand,  if  the 
dominant  owner  on  any  occasion  pays  a  consideration  for 
the  exercise  of  the  right,  it  is  a  discontiauance  of  the 
enjoyment  as  of  right,  though  it  be  not  a  discontinuance 

Impossibility  of  the  faot  of  enjoyment  (A). — Also  "an  allegation  that  a 
n]  jmen  .  ^^^.g^j^  j^^g  g^  right  to  do  anything  at  all  times  at  his  free 
will  and  pleasure,  necessarily  embodies  in  itself  a  tacit 
exception  of  those  times  at  which  the  doing  of  the  thing  is 
rendered  impracticable  by  natural  events,  whether  ordinary 
or  extraordinary ; "  as  a  right  of  way  that  may  be 
rendered  impassable  by  a  flood,  or  at  ebb  or  flow  of  the 

Disoontinu-     tide,  or  at  certain  seasons  of  the  year(i). — Unity  of  pos- 

of^pos^^roZ  session  of  the  dominant  and  servient  tenements  effects  a 
discontinuance  of  the  enjoyment  as  of  right  and  stops  the 
accrual  of  a  prescriptive  title;   because  there  is  then  no 


(c)  Sarris  v.  Se  Pinna,  L.  R.  33  21  L.  J.  Ex.  334. 

C.  D.  238  ;  56  L.  J.  C.  344.  (A)  Tickle  v.  Srown,  4  A.  &  E. 

(/)   Cm-r  V.  Foster,  3  Q.  B.  586  ;  369;  Plasterers'  Co.  v. Parish  Clerks' 

Tickle  V.  Srown,  4  A.  &  E.  369.  Co.,  6  Ex.  630  ;  20  L.  J.  Ex.  362. 

(g)  Patteson,  J.,  Carr  t.  Poster,  (i)  See  The  King  v.  I'ippett,  3  B. 

3  Q.  B.  585  ;  DavisY.  Morgan,  4  B.  &  Aid  202. 
&  C.  8  ;    Ward  v.  Ward,  7  Ex.  838  ; 
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enjoyment  of  the  easement  as  such(y).  But  it  does  not 
■merge  or  extinguish  a  previously  accrued  title,  unless  there 
is  also  a  unity  of  title  (A).  "  The  accruing  right  is  only 
suspended  during  the  union  of  the  possession.  So  that  if 
it  had  been  shown  that  the  enjoyment  had  lasted  for 
fifteen  years  and  upwards,  and  then  there  had  been  an 
interruption  by  unity  of  possession,  and  then  the  enjoy- 
ment had  lasted  for  five  years  more  without  the  unity  oi 
possession,  in  such  a  case  an  enjoyment  for  twenty  years 
could  have  been  pleaded"  (l).  But  such  enjoyment  would 
not  satisfy  the  Prescription  Act,  which  requires  an  enjoy- 
ment for  the  period  next  before  the  commencement  of  the 
action  (m). 

Section  4  enacts,  "  that  each  of  the  respective  periods  Enjoyment 
of  years  shall  be  deemed  and  taken  to  be  the  period  next  next  before 
before  some  suit  or  action  wherein  the  claim  or  matter  to  '^^^°^- 
which  such  period  may  relate  shall  have  been  or  shall  be 
brought  into  question."  Hence  the  proof  of  enjoyment 
must  be  brought  down  to  the  commencement  of  the 
action  (w) .  Proof  of  the  use  of  a  way  tiU  within  four  or 
five  years  of  the  commencement  of  the  action,  there  being 
no  evidence  or  explanation  given  as  to  those  years,  was 
held  insufficient  to  satisfy  the  statute  ;  and  upon  the  same 
principle  evidence  which  failed  to  bring  the  enjoyment 
within  fourteen  months  of  the  action  was  held  insuffi- 
cient (o) .  But  evidence  of  exercise  of  the  easement  more 
or  less  continuous  according  to  the  nature  of  the  claim 
will  satisfy  the  statute,  provided  it  be  sufficient  to  raise 
the  inference  of  a  continued  enjoyment  duriag  the  whole 
statutory  period  (p).  "A  cessation  of  user  which  excludes 
an  inference  of  actual  enjoyment  as  of  right  will  be  fatal 

(j) An(e,-p. 190;  Onlei/-v. Gardiner,  (m)  Sect.  4;   Onki/  v.    Gardiner, 

4  M.  &  W.  496.  4  M.  &  W.  496. 

(k)  AynsUy  v.  Glover,   L.   K.  10  (re)  Jones  v.  Frice,  3  Eing.  N.  C. 

Ch.  283  ;  44  L.  J.  C.  623,  post,  p.  62. 

310.  (o)  Parker  v.  Mitchell,  11  A.  &  E. 

U)  Hatherley,  L.  C,  Ladyman  v.  788  ;  Lowe  v.  Carpenter,  6  Ex.  825. 

Grave,  L.  R.  6  Ch.  768.  (rf  Ante,  p.  295. 
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at  whatsoever  portion  of  tlie  period  the  cessation  occurs ; 
and,  on  the  other  hand,  a  cessation  of  user  which  does  not 
exclude  such  inference  is  not  fatal,  even  although  it  occurs 
at  the  beginning  or  the  end  of  the  period.  The  only- 
difference  is  that  if  the  non-user  occui-s  at  the  end  of  the 
period,  there  can  be  no  subsequent  user  to  .explain  it,  and 
the  inference  of  actual  enjoyment  for  the  full  period  next 
before  action  is  more  difficult  to  draw  than  in  other 
cases"  {q). — An  enjoyment  for  the  prescribed  period  next 
before  the  action  in  which  the  claim  is  brought  in  question 
satisfies  the  statute,  though  the  period  of  enjoyment  was 
not  complete  at  the  time  of  the  injury  complained  of  in 
the  action.  "  The  statute,"  it  is  said,  "  intended  to  confer, 
after  the  periods  of  enjoyment  therein  mentioned,  a  right 
from  their  first  commencement,  and  to  legalise  every  act 
done  in  the  exercise  of  the  right  during  their  continu- 
ance" (r).  On  the  other  hand,  an  enjoyment  for  the 
prescribed  period  up  to  the  time  of  the  iajury  complained 
of  does  not  satisfy  the  statute,  unless  it  be  further  con- 
tinued up  to  the  commencement  of  the  action.  "  An. 
enjoyment  for  twenty  years  or  more  before  the  act  com- 
plained of  gives  only  what  may  be  termed  an  iachoate 
title,  which  may  become  complete  or  not  by  an  enjoyment 
subsequent,  according  as  that  enjoyment  is  or  is  not  con- 
tinued to  the  commencement  of  the  suit"  (•<i).^An  enjoy- 
ment for  the  prescribed  period  next  before  any  action 
wherein  the  claim  or  matter  is  brought  in  question  serves 
to  establish  the  right  generally ;  and  "  therefore,  upon  the 
bringing  of  any  subsequent  suit  or  action  the  claimant 
may  rely  upon  an  enjoyment  satisfying  the  statute,  ending 
with  either  the  existing  suit,  or  any  of  the  previous  suits  or 
actions"  {t). — Evidence  of  enjoyment  that  falls  short  of 

(?)  JPer  cur.  Sollins  v.    Verney,  (s)  Richards  v.  Fry,  7  A.   &  E. 

li.  R.  13  Q.  B.  D.  314  ;  53  L.  J.  698  ;  per  cur.  Ward  t.  Solins,  15 
Q.  B.  436.  M.  &  W.  242. 

(r)   Wright  v.  Williams,  1  M.  &  {t)  Cooper  v.  Subbuck,  12  0.  B. 

■W.  77.  N.  S.  456 ;    31  L.  J.  C.  P.  323 ; 

Williams,  J.,  dissmitiente. 


CHAP.  I.    EASEMENTS.  299 

the  commencement  of  the  action,  and  therefore  fails  to 
prove  a  prescriptive  title  under  the  Act,  may  still  be  em- 
ployed to  prove  a  prescriptive  title  at  common  law  or  a 
presumed  grant;  for  the  Prescription  Act  has  left  these 
modes  of  claim  as  before  (if). 

Section  4  further  enacts,  "  that  no  act  or  other  matter  Interruption 
shall  be  deemed  to  be  an  interruption  within  the  meaning  owner"™ 
of  this  statute,  unless  the  same  shall  have  been,  or  shall  be 
submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had,  or  shall  have  notice  thereof,  and 
of  the  person  making  or  authorising  the  same  to  be  made." 
"  Interruption "  in  this  section  and  in  sections  1  and  2 
means  an  adverse  obstruction  by  the  servient  owner,  not  a 
mere  voluntary  cessation  of  enjoyment  by  the  claimant ; 
there  must  be  an  overt  act  indicating  that  the  right  is 
disputed  (zj).  An  adverse  interruption  within  the  statute 
also  breaks  the  continuity  of  enjoyment,  and  enjoyment 
prior  to  the  interruption  cannot  be  called  in  aid  to  com- 
plete the  required  time  (w).  Payment  of  rent  for  the  use 
of  an  easement  is  not  an  interruption  of  enjoyment  within 
the  statute,  though  it  may  operate  as  an  admission  of 
adverse  right  («) .  Interruption  may  be  made  by  an  actual 
obstruction  of  the  enjoyment  upon  the  servient  tenement ; 
or  by  taking  legal  proceedings  against  the  claimant  for 
damages  or  for  an  injunction.  But  mere  non-acquiescence 
or  even  express  dissent  on  the  part  of  the  servient  owner 
short  of  actual  interruption  or  obstruction  to  the  enjoy- 
ment is  immaterial,  according  to  the  maxim  qui  non  prohibet 
quod  prohxbere  potest  assentire  videtur  (y).  Nor,  on  the 
other  hand,  is  the  acquiescence  of  the  servient  owner  for 
less  than  the  prescribed  period  of  enjoyment  material ;  nor 

(u)  Ante,  p.  285.  (-r)  Plasterers'  Co.  v.  Parish  Clerics' 

{v)  Carr  v.   Foster,  3  Q.  B.  581  ;  Co.,  6  Ex.  630  ;  20  L.  J.  Ex.  362 ; 

Parke,  B.,  Onley  v.  Gardiner,  i  M.  ante,  p.  296. 

&  W.  497.  W  Thesiger,  L.    J.,   Angus    v. 

iw)  Bailey  v.  Appleyard,  8  A.  &  Balton,  L.  E.  4  Q.  B.D.  172. 

E.  161. 
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is  any  right  in  law  or  in  equity  gained  thereby  (s).  In  the 
case  of  lights  an  obstruction  is  the  only  mode  of  interrup- 
tion, for  no  action  will  lie  against  a  person  for  building  a 
house  upon  his  own  land  and  opening  windows  in  it  which 
overlook  his  neighbour  («). — Interruption  must  continue 
for  one  year  otherwise  it  is  excluded  from  effect  by  the 
words  of  the  statute.  Consequently  proof  of  enjoyment 
as  of  right  brought  down  to  withia  a  year  of  the  action  in 
which  the  right  is  disputed  cannot  be  defeated  merely  by 
showing  an  interruption  begun  within  that  year.  "It 
follows  that  an  enjoyment  for  nineteen  years  and  a  frac- 
tion will  establish  the  right,  provided  the  action  be  brought 
before  the  interruption  has  continued  for  the  full  period  of 
&  year"(S).  It  is  said  that  as  the  statute  requires  an 
easement  to  have  been  actually  enjoyed  as  of  right  without 
interruption  during  the  prescribed  period,  there  must  be  a 
corresponding  opportunity  of  interruption,  and  therefore 
that  the  statute  applies  only  to  those  easements  which  are 
exercised  at  least  once  a  year,  so  as  to  give  the  opportunity 
of  interruption  within  the  statute  throughout  the  whole 
period  (c) .  A  claim  to  use  a  road  for  carting  timber  from 
a  wood  at  intervals  of  twelve  years,  being  the  only  occa- 
sions when  wood  had  in  fact  been  cut,  was  held  not  to  be 
sufficiently  continuous  and  interruptible  to  admit  of  being 
made  under  the  statute  (d) . — A  partial  or  local  interrup- 
tion may  operate  to  defeat  the  prescription  so  far  as  it 
extends,  without  affecting  the  claim  of  easement  beyond 
the  exteiit  or  degree  of  interruption  (e) . 

The  submission  to  or  acquiescence  in  the  interruption  on 
the  part  of  the  claimant  is  a  matter  of  fact  dependiag 
upon  the  circumstances.     Complaints  and  protests  under 


(«)  Blanehard  v.  Bridges,  4  A.  & 
E.  194. 

{a)  Bayley,  J.,  Cross  v.  Lewis, 
2  B.  &  C.  689. 

(b)  Flight  V.  Thomas,  11  A.  &  E. 
688;  8  CI.  &  P.  231. 

(c)  Parke,  B.,  Zowe  v.  Carpenter, 
6  Ex.  831 ;  per  cur.  Hollins  v.  Ver- 


neij,  L.  E.  13  Q.  B.  D.  309;  .53 
L.  J.  a  B.  430. 

(d)  Hollins  v.  Verney,  supra;  ante, 
p.  295. 

(«)  irdcome  v.  Upton,  6  M.  &  W. 
636;  DaviesY.  Williams,  16  Q.  B. 
546;  20  L.  J.  Q.  B.  330. 
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certain  cirounistan.ces  may  be  enough  to  show  that  he  does 
not  submit  or  acquiesce,  although  he  do  not  take  any- 
active  steps  to  abate  the  interruption,  or  bring  any  ac- 
tion (/).  Notice  of  the  interruption  and  of  the  person 
making  or  authorising  it,  other  than  that  arising  from  the 
mere  existence  of  the  obstruction,  is  a  necessary  condition 
precedent  of  submission  under  the  statute  (</).  And  the 
submission  must  continue  for  a  year  in  order  that  the  in- 
terruption may  avail  to  defeat  the  prescription  (Ji). 

Section  6  enacts,  "  that  in  the  several  cases  mentioned  Presumption 
in  and  provided  for  by  this  Act  no  p)resumption  shall  be  ^°^  shirt  "of 
allowed  or  made  in  favour  or  support  of  any  claim  upon,  prescribed 
proof  of  the  exercise  or  enjoyment  of  the  right  or  matter  ^^"° 
claimed  for  any  less  period  of  time  or  number  of  years 
than  for  such  period  or  number  mentioned  in  this  Act  as 
may  be  applicable  to  the  case  and  to  the  nature  of  the 
claim."  "  This  section  is  addressed  to  presumptions  as 
distinguished  from  legitimate  inferences  from  facts.  It 
assumes  proof  of  actual  enjoyment  for  a  less  period  than 
twenty  years,  and  forbids  any  presumption  being  made 
simply  from  such  short  enjoyment  in  favour  of  an  actual 
enjoyment  for  a  longer  period  than  that  proved ;  but  it 
does  not  forbid  inferences  from  an  enjoyment  for  a  less 
period  than  twenty  years  and  other  circumstances,  if  there 
are  any"(«).  The  statute  does  not  affect  the  ordinary 
inference  of  continuous  enjoyment  derived  from  proof  of 
enjoyment  from  time  to  time,  having  regard  to  the  nature 
of  the  easement.  Accordingly  continuance  of  enjoyment 
at  the  commencement  of  the  period  of  prescription  may  be 
proved  by  evidence  of  enjoyment  at  an  earlier  time.  And 
continuance  of  enjoyment  up  to  the  commencement  of  the 

(/)  Bennison  r.  Cartioright,  5  B.  [h)  Flight  v.  Thomas,  8  CI.  &  ]?. 

&  S.  1 ;  33  L.  J.  Q.  B.  137  ;  ffZof^r  231. 

V.  Coleman,  L.  K.  10  C.  V.  108  ;  44  (»)    Per  cur.   Sollins  t.    Yerney, 

L.  J.  0.  P.  66.  L.  B-  13  Q-  B.  D.  308  ;    53  L.  J. 

(a)   Seddon    v.   Bank    of  Bolton,  Q.    B.    433  ;    Westbury,    L.    C, 

L    E   19  C.  D.  462;   51  L.  J.  C.  Sanmery.  Chance,  iX).  J.  &  S.  626;. 

549     ■  34  L.  J.  C.  416. 
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action  may  be  inferred  from  evidenoe  of  preceding  enjoy- 
ment continued  to  a  sufficiently  recent  period  {j).  This 
enactment  applies  only  to  claims  made  under  the  statute. 
It  does  not  affect  the  presumption  of  common  law  in  aid 
of  immemorial  enjoyment  from  evidence  of  enjoyment 
within  living  memory ;  nor  the  presumption  which  may  be 
made  in  certain  circumstances  of  a  non- existing  grant  {k). 

DiaabiHtiea  Section   7   enacts  "that  the  time   during  which  any 

owner.  person  otherwise  capable  of  resisting  any  claim  to  any  of 

the  matters  before  mentioned  shall  have  been  or  shall  be  an 
infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant  for 
life,  or  during  which  any  action  or  suit  shall  have  been 
pending  and  which  shall  have  been  diligently  prosecuted 
until  abated  by  the  death  of  any  party  or  parties  thereto, 
shall  be  excluded  in  the  computation  of  the  periods  herein- 
before mentioned ;  except  only  in  cases  where  the  right  or 
claim  is  hereby  declared  to  be  absolute  and  indefeasible." 
A  tenancy  for  years  or  from  year  to  year  is  not  amongst 
the  excepted  conditions  of  this  section,  though  it  is 
expressly  excluded  from  the  period  of  forty  years  by  the 
following  sect.  8.  Hence  an  easement,  as  a  right  of  way, 
may  be  acquired  by  twenty  years  of  enjoyment,  though 
during  the  whole  or  a  part  of  the  time  the  servient  tene- 
ment was  in  occupation  of  a  tenant  for  years  (/). — The 
cases  excepted  from  the  section,  "  where  the  right  or  claim 
is  declared  by  the  Act  to  be  absolute  and  indefeasible," 
are  the  claims  founded  upon  an  enjoyment  for  the  full 
period  of  forty  years  under  sect.  2  (which  are  subject  to 
the  excepted  conditions  of  sect.  8),  and  the  claim  to  light 
under  sect.  3.  Hence  it  appears  that  an  easement  of  light 
now  becomes  absolute  and  indefeasible  after  an  enjoyment  of 
twenty  years,  without  any  allowance  made  for  a  tenancy  of 

{j)  Lawson  T.  Langhy,  4  A.  &  Ch.   283;   44  L.  J.  0.   523;   ante, 

E.  890  ;  Carr  v.  Foster,  3  Q.  B.  681 ;  p.  299. 

ante,  p.  297.  (l)  Falh  v.  SAinner,  18  Q.  B.  668; 

/c)  At/nslet/  v.  Gbvet;  L.   R.  10  22  L.  J.  Q.  B.  27. 
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the  servient  tenement,  or  for  any  of  the  excepted  conditions 
of  the  servient  owner  mentioned  in  the  above  section  (m). 

The  computation  of  the  prescribed  period  is  only  sus-  Suspension  of 
pended  during  the  excluded  conditions  of  disability,  and 
upon  the  removal  of  the  disability  the  computation  is 
resumed  from  the  point  where  it  left  off ;  the  effect  being 
to  extend  the  period  of  continuous  enjoyment  which  is 
necessary  to  give  a  right  by  so  long  a  time  as  the  excluded 
condition  lasts.  The  claimant  may  prove  an  enjoyment 
for  the  prescribed  period  either  whoUy  before  the  excluded 
condition,  if  it  be  still  subsisting;  or  partly  before  and 
partly  after,  if  it  be  removed  (w).  On  the  other  hand,  a 
discontinuance  or  interruption  of.  enjoyment,  as  already 
noticed,  arrests  the  computation  altogether  and  defeats  the 
claim  (o). 

The  enjoyment  during  the  conditions  of  disability,  interruption 
though  excluded  from  computation,  is  not  exempted  from  abilities, 
interruption.  The  tenant  in  possession  may  actively 
obstruct  the  easement  and  interrupt  the  enjoyment ;  and 
"although  the  tenant  for  life  cannot  by  acquiescence  burthen 
the  estate,  he  may  by  resistance  free  it"  {p).  The  land- 
lord or  reversioner  also  may  interrupt  the  enjoyment  by 
bringing  an  action,  where  the  easement  consists  in  some 
positive  act  upon  the  tenement  that  is  permanent  and 
injurious  to  the  reversion,  as  the  building  of  a  projecting 
eave  to  discharge  rain  water  {q).  But  if  the  exercise  of  the 
easement  is  a  mere  tresjDass  to  the  possession  without 
iajury  to  the  reversion,  as  in  the  case  of  a  way,  or  if  it  be 
no  injury  at  all,  as  opening  a  new  light,  the  landlord  has 
no  power  of  interruption,  nor  any  remedy,  unless  he  can 
procure  his  tenant  to  obstruct  the  easement  or  to  bring  an 
action  (r). 

()«)  Simper  T.  Fohy,  2  J.  &  H.  500  ;  ante,  pp.  294,  299. 

655:    Fmoen    v.    Phillips,    11    C.  (p)  Fer  cur.  Clayton  t.  Corly,  2 

B.  N.   S.  455;    30  L.   J.   C.  P.  Q.  B.  825. 

35g  (£)  Tucker  v.  Newman,  11  A.  & 

(«)  Clayton  v.  Corby,  2  Q.  B.  813.  E.  40  ;  ante,  p.  235. 

(o)  Onley  v.  Gardiner,  4  M.  &  W.  {r)  Baxter  v.  Taylor,  4  B.  &  Ad. 


304  USES  AND  PROFITS  IN  lAND  OF  ANOTHER. 

Exclusion  of        Section  8  enacts  "  that  when  any  land  or  water  upon, 
or  years  from   O'^©^)  OT  from  which  any  such  way  or  other  convenient  (s) 
period  of         watercourse  or  use  of  water  shall  have  been  or  shall  be 
enjoyed  or  derived,  hath  been  or  shall  be  held  under 
or  by  virtue  of  any  term  of  life,  or  any  term  of  years  ex- 
ceeding three  years  from  the  granting  thereof,  the  time 
of  enjoyment  of  any   such  way  or  other  matter  during 
the  continuance  of  such   term   shall  be  excluded  in  the 
computation  of  the  said  period  of  forty  years,  in  case  the 
claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of   such   term   be  resisted   by  any  person 
entitled  to  any  reversion  expectant  on  the  determination 
thereof."     This  section  applies  only  to  the  period  of  forty 
years  expressly  mentioned,  and  has  no  implied  application 
to  the  twenty  years' period  of  the  2nd  section  (^). — The 
exclusion  from  computation  by  this  section  is  not  absolute, 
as  that  by  the   7th   section,  but   conditional   only;   the 
•  condition  being  that  the  person  entitled  to  the  reversion 
on  the  determination  of  the  term  for  life  or  years  shall 
within  three  years  resist  the  claim,  which  condition  must 
be  strictly  satisfied  («) .     The  reversioner  or  his  assignee 
only  can  take  the  benefit  of  the  condition ;   and  the  term 
"reversion"  is  construed   strictly  and  technically  as  not 
including   a  " remainder "  (r) . — "The  effect   of   the   8th 
section  (as  already  stated  of  the  7th  section),  is  not  to 
unite  discontinuous  periods  of  enjoyment,  but  to  extend 
the  ■period  of  continuous  enjoyment  which  is  necessary  to' 
give  a  right  by  so  long  a  time  as  the  land  is  out  on  lease, 
subject  to  the  condition  therein  mentioned"  («»). 

72;    per    cut:  Frewen    t.  PhilUps,  (*)  Patt  v. /SAinnc)-,  18  Q.  B.  568; 

11  C.  B.  N.  S.  455 ;  30  L.  J.  C.  P.  22  L.  J.  Q.  B.  27  ;  ante,  p.  286. 
366  ;  Hatherley,  L.  C,  Ladyman  y.  {u)    Wright  v.  Williams,  1  M.  & 

Grave,  L.  B.  6  Ch.  769.     _  _  W.  100  ;  Palk  v.  Shinner,  supra. 

(s)  The  -word   "convenient"   is  iv)    Wright  v.   Williams,   supra; 

probably  a  mistake  for  the  word  Xairdy.  Briggs,  L.  E.  19  C.  D.  22; 

"  easement "  (see  sect.  2) ;  but  it  is  Symons  v.  leaker,  L.  B.  15  Q.  B.  D. 

doubtful  if  it  can  be  so  read.  Jessel,  629;  54  L.  J.  Q.  B.  480. 
M.  R.,   Laird  v.  Briggs,  L.  R.  19  (w)  Per  cur.  Onley  v.  Gardiner,  4 

C.  D.  33.  M.  &  W.  500. 
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Section  IV.  Extinction  of  Basements. 

Release — presumption  from  disuse. 

Abandonment — ways — lights — water  easements. 

Extinction  of  easement  by  unity  of  title  of  dominant  and  servient 

tenements — suspension  of  easement  during  particular  estate — ^unity 

of  legal  title  only. 

Easements  may  be  extinguished  by  release ;  by  abandon-  Release. 

ment ;  by  unity  of  ownership  of  the  dominant  and  servient 

tenements. — An  easement  being  an  incorporeal  right,  an 

express  release,  like  a  grant  of  the  same,  must  be  by  deed 

under  seal  (a). — ^Upon  the    same  priaoiple  that  a  grant  Presumption 

£  I  1  i_ei'-  j_of  release. 

01  an  easement  may  be  presumed  from  long  enjoyment, 

a  release  may  be  presumed  from  long  discontinuance  of 
enjoyment.  "  Thus  the  long  enjoyment  of  a  right  of  way 
to  a  house  or  close  over  the  land  of  another,  which  is  a 
prejudice  to  the  land,  may  most  reasonably  be  accounted 
for  by  supposing  a  grant  of  such  right  by  the  owner  of  the 
land ;  and  if  such  right  appear  to  have  existed  in  ancient 
times,  a  long  forbearance  to  exercise  it,  which  must  be 
inconvenient  and  prejudicial  to  the  owner  of  the  house  or 
close,  may  most  reasonably  be  accounted  for  by  supposing 
a  release  of  the  right.  In  the  first  class  of  cases,  therefore, 
a  grant  of  the  right,  and  in  the  latter,  a  release  of  it,  is 
presumed"  (J).  Upon  the  same  analogy,  it  is  said  "that 
as  he  can  only  acquire  the  right  by  twenty  years'  enjoy- 
ment, it  ought  not  to  be  lost  without  disuse  for  the  same 
period ;  and  that  as  enjoyment  for  such  a  length  of  time  is 
necessary  to  found  a  presumption  of  a  grant,  there  must  be 
a  similar  non-user,  to  raise  a  presumption  of  a  release"  (c). 

"  As  an  express  release  of  the  easement  would  destroy  it  Abandon- 


at  any  moment,  so  the  cesser  of  use  coupled  with  any  act 

U)  Co.   Lit.   264 1 ;    WiUes,   J.,       Aid   791.     ^  ,      ^     ,^ 
Lovell  T.  Smith,  3  C.  B.  N.  S.  127.  (c)  Littledale,  J.,  Moon  T.  Raw- 

(b)  Fer  cur.  Doe-i.  EMer,  2  B.  &       son,  3  B.  &  C.  339. 


ment. 
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clearly  indicative  of  an  intention  to  abandon  the  right  would 
have  the  same  effect  without  any  reference  to  time."  In 
■  this  respect,  "  it  is  not  so  much  the  duration  of  the  cesser 
as  the  nature  of  the  act  done  by  the  grantee  of  the  ease- 
ment, or  of  the  adverse  act  acquiesced  in  by  him,  and  the 
intention  in  him  which  either  the  one  or  the  other  indi- 
cates, which  are  material  for  consideration.  The  period  of 
time  is  only  material  as  one  element  from  which  the 
grantee's  intention  to  retain  or  abandon  his  easement  may 
be  inferred  against  him ;  and  what  period  may  be  suiBcient 
in  any  particular  case  must  depend  on  all  the  accompany- 
ing circumstances"  {d).  Accordingly  an  easement  may 
be  considered  as  abandoned  and  lost,  if  the  dominant  ovsmer 
makes  such  a  permanent  alteration  of  the  dominant  tene- 
ment, or  if  he  suffers  such  a  permanent  alteration  of  the 
servient  tenement,  as  renders  further  exercise  of  the  ease- 
ment useless  or  impracticable ;  but  mere  discontiauance  of 
exercise  without  any  act  of  abandonment  does  not  affect 
the  right  further  than  that  it  tends  in  course  of  time  to 
raise  the  presumption  of  a  release;  which  presumption, 
however,  may  be  rebutted  by  the  circumstances  of  the 
discontinuance. — The  above  principles  have  been  applied 
in  the  following  cases. 
Abandonment  A  right  of  way  granted  for  the  use  of  a  piece  of  open 
0  ways.  land,  as  such,  was  held  to  be  abandoned  and  lost  by  cover- 

ing the  land  with  building ;  the  Court  saying  that  the 
grantee  of  the  way  could  use  it  only  for  purposes  com- 
patible with  the  land  remaining  open  according  to  the 
grant  (e) .  A  right  of  way  to  part  of  the  dominant  tene- 
ment was  held  to  be  lost  by  severing  that  part  permanently 
from  the  principal  part  for  the  use  of  which  only  the  way 
was  appurtenant ;  as  part  of  the  yard  of  a  hou^e  (/). 
Where  land  was  sold  to  a  railway  company   under  the 

{d)  Per  cur.  The  Queen  v.  Charley,  {e)  Allan  v.  Gomme,  11  A.  &  E. 

12   Q.   B.    519.       See    Crossley   v.  759;  ante, -p.  205. 

Lightowler,  L.  E.   2  Oh.  478  ;   36  (/)  See  Bower  v.  Mil,  2  Eing. 

li.  J.  C.  684.  N.  C.  342. 


CHAP.  I.    EASEMENTS.  307 

powers  of  their  Act,  having  stables  huilt  upon  it  with  a 
way  over  a  private  road  giving  access  to  the  stables,  it  was 
held  that  the  right  of  way,  being  impliedly  limited  to  the 
use  of  the  stables,  was  abandoned  and  lost  by  the  company 
pulling  down  the  stables  and  converting  the  land  into  a 
railway  (17). — On  the  other  hand,  where  the  use  of  a  way 
was  discontinued  by  the  occupier  of  the  dominant  tene- 
ment, because  he  had  for  the  time  being  a  more  convenient 
way  over  another  close  in  his  occupation,  it  was  held  to  be 
no  evidence  of  an  intention  to  abandon  the  right  (/^).  So 
where  the  owner  of  the  dominant  tenement  used  a  varia- 
tion of  the  way  for  the  time  being,  by  agreement  with  the 
owner  of  the  servient  tenement,  it  was  held  to  be  no 
evidence  of  a\J3andonment  of  the  original  way  (i).  Where 
a  doorway  of  a  house  opening  on  to  a  way  had  been 
bricked  up  by  the  owner,  and  after  an  interval  of  thirty 
years  the  door  was  re-opened  and  the  way  resumed,  no 
change  haviag  been  made  in  the  interval  upon  the  servient 
tenement ;  it  was  held  to  show  merely  a  discontinuance  of 
use  and  not  an  abandonment  of  the  way  (J ) .  So  where 
the  way  to  a  tenement  by  a  navigable  channel  had  been 
suffered  to  become  choked  with  mud  and  impassable,  it 
was  held  to  be  merely  a  voluntary  suspension  of  the  right, 
and  not  such  an  abandonment  as  would  justify  the  servient 
owner  in  stopping  it  permanently  (k). 

The  easement  of  light  appurtenant  to  a  house  is  pre-  Abandonment 
sumptively  abandoned  by  pulling  down  the  house.    PuUing  °     ^ 
down  a  house  with  the  intention  of  re-building  upon  the 
site  does  not  affect  the  appurtenant  easements ;  but  it  lies 
upon   the  dominant  owner   to  show  cu-oumstances   from 
which  the    intention   of    resuming    his  rights    may   be 

(ff)  Sayley  v.  Great  Western  S,y.,  Willes,  282. 

■  L.  R.  26  0.  D.  434.  (j)  CooJc  v.  Mayor  of  Bath,  L.  E. 

(A)   Ward  v.  Ward,  7  Ex.  838 ;  6  Eq.  177. 

21  L.  J.  Ex.  334.  (k)  Bower  v.  Hill,  1  Bing.  N.  C. 

(j)  lovell  V.  Smith,  3  C.  B.  N.  S.  549. 
120.      See  Eeignolds   v.    Edwards, 

x2 
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inferred.  Where  an  ancient  window  had  been  closed  up 
witli  brick  and  mortar  and  suffered  to  remain  so  closed  for 
more  than  twenty  years,  it  was  held  that  the  right  was 
abandoned  and  lost,  as  if  it  had  never  existed  (/).  And 
where  the  owner  of  a  house  pulled  it  down  and  erected  a 
blank  wall  in  its  place,  it  was  held  that  he  thereby  pre- 
sumptively abandoned  the  light  appurtenant  to  the  house ; 
and,  the  adjoining  owner  having  built  close  to  the  wall,  he 
could  not  afterwards,  upon  opening  a  window  in  the  wall 
in  the  position  of  the  original  light,  complaia  of  an 
obstruction  (m) .  But  where  the  owner  of  a  house  stopped 
up  his  windows,  for  the  more  convenient  use  of  his  house 
for  a  special  purpose,  it  was  held  to  raise  no  such  pre- 
sumption of  the  abandonment  of  his  right  to  the  light  as 
would  preclude  him  from  re -opening  the  windows  for  the 
purpose  of  preventing  the  servient  owner  from  building  in 
Rebuilding  a  manner  to  obstruct  the  light  («) . — An  easement  of  light 
lio-lits.  is  also  abandoned  by  pulling  down  the  house  and  buildiug 

a  new  house  upon  the  site  so  materially  different  from  the 
former,  with  respect  to  the  position  of  the  lights,  as  to 
leave  no  identity  between  the  old  lights  and  the  new  (o) . 
But  if  the  house  be  rebuilt  so  as  to  receive  the  light  or 
some  substantial  part  of  it  in  the  same  position  as  before 
the  easement  to  that  extent  is  preserved.  "It  may  be 
claimed  in  respect  of  any  building  which  is  substantially 
enjoying  a  part  or  the  whole  of  the  light  which  went 
through  the  old  aperture."  The  light  that  is  not  sub- 
stantially retained  in  the  new  house  is  considered  as 
abandoned  (75).  If  a  very  small  portion  of  the  ancient 
light  in  comparison  with  the  new  light  is  preserved,  in 
respect  of  which  the  loss  of  light  would  be  inappreciable, 

{!)  EUeuborough,    C.   J.,    law-  (p)  Scott  y.  Tape,!,. H.  31  CD. 

rence  v.  Obee,  3  Camp.  514.  570 ;  55  L.  J.  C.  429  ;   Barnes  t. 

(m)  Moore  v.  Sawsoii,  3  B.  &  C.  Loach,  L.  R.  4  Q.  B.  D.  494  ;  48 

332.  L.  J.  Q.  B.  756  ;  Newson  v.  Fender, 

(n)  Stokoe  v.  Singers,  8  E.  &  B.  L.  R.  27  0.  D.  43  ;    Greenwood  v. 

31 ;  26  L.  J.  Q.  B.  257.  Sornsmj,  L.  R.  33  C.  D.  471 ;  55 

(0)  Fowlers  v.  Walker,  51  L.  J.  C.  L.  J.  0.  917  ;  ante,  p.  216. 
443. 
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the  remedy  would  be  lost,  upon  the  principle  that  de 
minimis  non  curat  lex,  and  the  ancient  light  would  be  con- 
sidered as  wholly  abandoned  (g).  And  if  in  pulling  down 
an  ancient  building  and  erecting  a  new  one  evidence  of  the 
position  of  the  ancient  lights  be  not  preserved,  they  will  be 
practically  abandoned;  because  the  owner  will  lose  his 
remedy  for  an  obstruction  for  want  of  evidence  of  his 
right.  "  He  is  bound  to  prove  to  the  satisfaction  of  the 
Court  that  some  particular  part  of  the  new  window  repre- 
sents some  substantial  part  of  the  old  window  "  (r) .  Where 
a  statutory  power  was  given  to  pull  down  a  church  and 
sell  the  site  for  building,  it  was  held  that  the  rights  of 
light  that  were  appurtenant  to  the  church  were  retained 
and  might  be  sold  with  the  site ;  and  that  they  would  be 
protected  by  the  Court  until  new  buildings  were  erected  (s). 
— An  easement  of  light  may  also  be  abandoned  and  lost  by  Licence  to 
the  dominant  owner  licensing  or  acquiescing  in  some  per-  manOT.tlv'^''' 
manent  obstruction  of  the  light  upon  the  servient  tene- 
ment. Where  the  owner  of  a  house  lighted  from  an 
adjoining  area  gave  leave  to  build  a  skylight  over  the  area 
to  the  obstruction  of  the  light,  it  was  held  that  after  the 
work  had  been  executed  he  was  precluded  from  revoking 
the  leave,  according  to  the  general  principle  of  law  "  that  a 
licence  executed  is  not  countermandable,  but  only  when  it 
is  executory"  {t). 

The  same  principles  apply  to  easements  of  water.  If  Abandonment 
the  owner  of  a  mill  upon  a  stream  of  water  pulls  down  easements, 
the  mill  and  removes  the  works  it  is  presumptively  an 
abandonment  of  the  water  easements  appurtenant  to  the 
miU  [u) .  But  the  discontinuance  of  the  use  of  a  miR 
during  a  lease  of  the  water  rights  to  another  mill  owner 
for  the  term  of  ninety-nine  years  was  held  not  to  be  an 

fq)  Heath  v.  Bucknall,  L.  R.  8  (s)  jEccles.  Commis.  v.  Kino,  L.  R. 

Eq.  1 ;  38  L.  J.  C.  372,  explained  14  C.  D.  213  ;  49  L.  J.  C.  529. 

in  Staiaht  t.  Burn,  L.  R.   6  Ch.  (t)    Winter  v.  Brockwell,  8  East, 

163  ;   39  L.  J.  C.  289.  308  ;  Johnson  v.   Wyatt,  2  D.  J.  & 

(»•)  Fowlers  v.    JFalker,  51  L.  J.  S.  18  ;  33  L.  J.  C.  397. 

C.  443.     See  Scoli  v.  Fape,  supra.  («)  Ber  air.    Liggins  v.  Inge,   7 

Bing.  693. 
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abandonment  of  the  right  to  the  water,  which  reverted  at 
■the  end  of  the  lease,  though  the  mill  had  been  puUed  down 
during  the  lease  («').  "Where  works  which  had  been  used 
for  dyeing,  with  the  appurtenant  easement  of  discharging 
■the  water  fouled  by  the  dye-works  into  a  stream,  had  been 
disused  for  more  than  twenty  years  and  had  been  suffered 
to  go  to  ruin,  during  which  time  other  riparian  owners  had 
erected  works  upon  the  stream  ;  it  was  held  that  the  ease- 
ment was  abandoned  and  could  not  be  resumed  to  the 
injury  of  the  other  works  (ic).  Where  the  owner  of  a  miU 
with  water  easements  gave  licence  to  a  riparian  owner  to 
cut  through  the  bank  of  the  mill  stream  and  erect  a  weir 
for  the  purpose  of  diverting  the  water  to  a  mill  of  the 
latter,  it  was  held  that  after  allowing  such  works  to  be 
executed  he  could  not  countermand  them  and  require 
them  to  be  pulled  down  so  as  to  restore  the  flow  of  water 
to  his  own  mill  («).  But  such  licence  would  be  revocable, 
except  so  far  as  it  had  been  acted  upon  and  expense  in- 
curred ;  for  it  is  on  that  ground  only  that  it  can  be  ine- 
vocable  (y) .  Where  a  canal  company  constituted  by  statute, 
with  power  to  divert  natm-al  streams  to  feed  the  canal,  by 
a  subsequent  Act  was  empowered  to  convert  the  canal  into 
a  railway ;  it  was  held  that  in  abandoning  the  canal  the 
company  lost  their  right  to  take  and  dispose  of  the  water, 
and  consequently  the  lower  riparian  owners  were  restored 
to  their  rights  to  have  the  streams  flow  in  their  original 
course  (s) .  And  under  like  circumstances  it  was  held  that 
the  lower  riparian  owners  were  obliged  to  suffer  the  flow 
of  the  stream  in  its  original  course  as  before  the  diversion, 
although  it  was  injurious  to  them  (a).. 

Extinction  by      Easements  are  extinguished  by  the  titles  of  both  the 
unity  of  title.   (jQjjiijian^;  and  servient  tenements  becoming  united  in  one 

(»)  Davis  V.  Morgan,  4  B.  &  C.  8.  (z)  Natimial  Manure  Co. -y.  Donald, 

{iv)  Crossley  v.  Lightowler,  L.  R.  4  H.  &  N.  8  ;  28  L.  J.  Ex.  185. 

2  Ch.  Ap.  478  ;  36  L.  J.  C.  584.  (a)    Mason    v.   Shrewsbury    Ey., 

'    (x)  Liggins  v.  Inge,  7  Bing.  682.  L.   R.    6   Q.    B.    578  ;    40   L.   J. 

(y)  Mason  v.  Sill,  5  B.  &  Ad.  1.  Q.  B.  293. 
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person ;  because  all  uses  and  enjoyments  of  the  servient 
tenement  then  become  referable  to  the  simple  right  of 
ownership.  An  easement  cannot  be  maintained  as  a  dis- 
tinct right  by  an  owner  oyer  any  part  of  his  own  land ;  it 
essentially  requires  a  dominant  and  a  servient  tenement  in 
separate  ownership  (6). 

If  the  unity  of  title  continues  for  a  particular  estate  Suspension 
only,  as  for  a  tenancy  for  life  or  years  in  one  of  the  tene-  tioularSte. 
ments,  the  easement  is  suspended  during  that  estate ;  but 
it  is  not  wholly  extinguished,  because  there  is  no  tmity  of 
the  seisin  of  the  fee  simple,  and  upon  the  expiration  of  the 
particular  estate  it  will  revive  for  or  against  the  rever- 
sioner (c).  Accordingly  "  where  there  is  a  unity  of  seisin 
of  the  land  and  of  a  way  over  the  land  in  one  and  the 
same  person,  the  right  of  way  is  either  extinguished  or 
suspended,  according  to  the  duration  of  the  respective 
estates  ia  the  land  and  the  way ;  and  after  such  extin- 
guishment or  during  such  suspension  of  the  right  the  way 
cannot  pass  as  an  appurtenant  under  the  ordinary  legal 
sense  of  that  word."  "  In  order  to  pass  a  way  existing  in 
point  of  user,  but  extinguished  or  suspended  in  point  of 
law,  the  grantor  must  either  employ  words  of  express 
grant,  or  must  describe  the  way  in  question  as  one  '  used 
and  enjoyed  vsdth  the  land'  which  forms  the  subject- 
matter  of  the  conveyance"  [d).  Where  a  lessee  for  years 
granted  easements  of  way  over  the  demised  tenement  in 
favour  of  the  reversioner  who  held  the  adjacent  tenement, 
it  was  held  that  by  a  subsequent  conveyance  of  the  rever- 
sion to  the  lessee  and  consequent  merger  of  the  term  of 
years,  the  easements  which  had  been  granted  by  the  termor 
were  extinguished.  The  easements  depended  upon  the 
duration  of  the  lease  and  came  to  an  end  with  the  ter- 
mination   of    the    lease  (e). — Upon  the  same    principle 

(5)  Ante,  p.  190.  [d)  Per  cur.  in  James  v.  Plant, 

(c)  Thomas  v.  Thomas,  2  C.  M.  &  4  A.  &  E.  761 ;  Pheysey  v.  Vieanj, 

K.   34  ;  Simper  t.  Foley,  2  J.  &  H.  16  M.  &  W.  484  ;  ante,  p.  276. 

555;    Aynsley  v.   Olover,  L.  E.  10  («)  Pearson,  J.,  SynevorY.  Ten- 

Gh..  283;  44  L.  J.  0.  525.  nant,  L.  K.  32  C.  D.  381 ;  S.  C, 


312  USES  AND  PUOFXTS  IN  LAND  OF  ANOTHEK. 

"  where  adjoining  lands,  which  have  once  belonged  to 
different  persons,  one  of  whom  was  bound  to  repair  the 
fences  between  the  two,  afterwards  become  the  property 
of  the  same  person,  the  pre-existing  obligation  to  repair 
the  fences  is  destroyed  by  the  unity  of  ownership;  and 
where  the  person  who  has  so  become  the  owner  of  the 
entirety  afterwards  parts  with  one  of  the  two  closes,  the 
obligation  to  repair  the  fences  will  not  revive,  unless 
express  words  be  introduced  into  the  deed  of  conveyance 
for  that  purpose"  (/). 
Unity  of  legal  But  if  one  of  the  teneme;its  is  held  in  trust,  the  unity 
e  on  y.  q£  legal  title  does  not  operate  as  an  extiaction  of  the  appur- 
tenant easements,  because  there  is  no  union  of  the  bene- 
ficial ownership.  Thus  where  a  church  with  ancient  lights 
vested  in  the  incumbent  in  right  of  his  ofiice,  and  the 
adjacent  servient  tenement,  being  glebe  land,  vested  in 
him  beneficially,  it  was  held  that  there  was  no  such  unity 
of  ownership  as  to  extinguish  the  easements  of  light  appur- 
tenant to  the  church,  and  to  justify  him  as  owner  of  the 
glebe  land  in  obstructing  them  (g).  Upon  the  saide  prin- 
ciple no  easement  can  be  created  by  impKed  grant  over 
land  of  which  the  grantor  is  only  trustee  (k) . 

L.  E.  33  C.  D.  420  ;  55  L.  J.   C.  (g)  Secies.    Commiss.  v.  Kino,  L. 

817.  E.  14  C.  D.  213;  49L.  J.  C.  629. 
(/)  Per  cur.  Boyle  v.  Tamlyn,  6  (A)  Beddington  v.  Atlee,  L.  E.  35 

B.  &  C.  337.  C.  D.  328  ;  56  L.  J.  C.  655. 
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Section  V.  Remedies  for  Easements. 

Action  for  damages— nominal  damage — disturbance  of  easement — com- 
pensation under  Lands  Clauses  Act. 

Action  by  reTersioner— repeated  actions  for  continuance  of  disturbance. 

Injunction — statutory  and  equitable  jurisdiction — principles  of  granting 
injunction — mandatory  injunction  to  remove  nuisance — delay  or 
acquiescence — interlocutory  injunction. 

Injunction  against  obstructing  lights. 

Abatement  of  nuisance  to  easement — abatement  of  nuisance  to  servient 
tenement— exercise  of  easement  in  excess — notice  to  abate  nuisance 
■ — unnecessary  damage. 

The  remedies  for  the  protection  of  an  easement  are,  by 
action  for  damages ;  by  action  for  an  injunction ;  by  the 
dominant  owner  himself  abating  the  nuisance  or  obstruc- 
tion to  his  right. 

An  action  may  be  maintained  for  the  disturbance  or  Action  for 
obstruction  of  an  easement  without  proof  of  loss  or  damage  '^i-^^g^s. 
actually  sustained,  and  judgment  may  be  recovered  for  a 
nominal  sum,  if  the  act  of  disturbance  is  such  as  may 
injuriously  affect  the  title  to  the  easement.     Accordingly  Nominal 
it  was  held  that  a  person  might  maintain  an  action  for  a  'i'^™*^®^- 
permanent  obstruction  of  a  way  upon  the  servient  tene- 
ment, though  the  way  was  at  the  time  so  obstructed  upon 
his  own  tenement  as  to  be  iacapable  of  use ;  the  Court 
saying  there    was    an   injury  to    the    right,  though   no 
damage  accrued  therefrom,  for  if  acquiesced  in  for  twenty 
years  it  would  become  evidence  of    an  abandonment  of 
the  right;   and  therefore  the  plaintiff  was  entitled  to  a 
verdict  with  nominal  damages  (a).      So,  the  owner  of  a 
house  may  maintain  an  action  for  an  obstruction  of  the 
light  appurtenant  to   the  house,   though  he  be   not  in 
occupation,  and  though  the  house  be  wholly  unoccupied, 
or  even  not  fit  for  occupation,  so  that  no  actual  damage 


(a)  :Bower  v.  Sill,  1  Bing.  N.  C.  549  ;  ante,  p.  307. 
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accrues  from  the  obstruction  (J). — So  a  riparian  owner  may 
maintain  an  action  for  wrongfully  diverting  a  natural 
watercourse,  or  for  an  unreasonable  use  of  the  water,  or 
for  polluting  the  water,  although  he  may  not  hiqiself 
require  the  use  of  the  water  or  be  able  to  prove  any  actual 
"damage  ;  because  siich  acts  aifect  the  right  by  affording 
evidence  of  adverse  rights  (c).  An  additional  pollution  of 
a  stream  already  polluted  is  a  cause  of  action  though  it 
produce  no  perceptible  damage  by  reason  of  previous 
pollutions  ;  because  upon  the  cessation  of  other  pollutions 
the  damage  would  become  substantial  and  the  continuance 
of  the  pollution  would  in  time  create  a  right  (d). 
Disturbance  But  the  disturbance  of  the  easement  must  be  substantial, 
having  regard  to  the  nature  of  the  easement,  in  order  to 
give  a  cause  of  action.  A  person  entitled  to  a  right  of 
way  cannot  complain  of  an  obstruction  that  does  not  inter- 
fere with  the  reasonable  use  of  the  way.  Thus  in  the  case 
of  a  portico  to  a  house  projecting  only  two  feet  into  a  road- 
way forty  feet  wide,  it  was  held  that  imder  the  circum- 
stances the  portico  was  not  an  actionable  obstruction ;  the 
Court  said  that  if  the  roadway  had  been  granted  to  the 
plaintiff  by  a  conveyance  setting  out  boim.daries,  he  might 
have  maintained  an  action  of  trespass ;  but  the  grant  being 
only  of  the  easement  of  a  reasonable  use  of  the  road,  there 
was  no  substantial  interference  with  his  right  (ej. — So 
with  the  easement  of  light,  there  must  be  a  sensible  and 
appreciable  privation  of  light  to  give  a  cause  of  action; 
"  there  are  many  cases  of  new  buildings  darkening  those 
opposite  to  them,  but  not  in  such  a  degree  that  an  injunc- 
tion could  be  maintained,  or  an  action  upon  the  case"  (/). 
— So  with  water  rights,  in  an  action  by  a  riparian  owner  for 

(})   Courtauld  v.  Legh,  L.   E.  4  JffaiZCoa!?  Co.,  L.  E.  5  C.  D.  769  ;  46 

Ex.  126  ;  38  L.  J.  Ex.  45.  L.  J.  C.  773. 

(c)  Mason  v.  Sill,    3  B.   &  Ad.  {e)  Clifford  v.  Eoare,  L.  R.  9  C. 
304  ;  5  B.  &  Ad.  1  ;  Woody.  Waud,  P.  362  ;  43  L.  J.  C.  P.  225. 

3  Ex.  748;  Emhreyy.  Owen,  6  Ex.  (/)  Eldon,  L.   C,  Alt. -Gen.  v. 

353;   Crossley  v.  LightowUr, 'L.'R.  i\~c/!0^,  16  Ve.s.  343  ;  "Wood,  V.-C, 

2  Ch.  478  ;  36  L.  J.  C.  684.  Sent  v.  Auction  Mart,  L.  K.  2  Eq. 

(d)  lb.;    Pennington  v.  Brinsop  245;  35  L.  J.  0.  660. 
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causing  a  natural  stream  to  flow  with  greater  violence  than 
it  ought  to  do  in  its  usual  course,  to  the  injury  of  the 
plaintiff's  banks,  it  was  held  necessary  to  prove  actual 
damage  to  the  banks  as  the  test  of  the  injury  {g).  And  in 
an  action  by  a  riparian  owner  against  another  for  an  un- 
reasonable use  of  the  water,  he  must  prove  that  a  sensible 
diminution  of  the  natural  flow  of  the  stream  was  caused  by 
abstraction  of  the  water  (h) . 

The  disturbance  of  an  easement,  if  it  be  actionable,  is  an  Compensation 
injurious  afEecting  of  the  dominant  tenement  within  the  c^^^ges  Act^ 
provisions  of  the  Lands  Clauses  Act,  1845,  8  Yict.  c.  18, 
which  give  compensation  for  acts  otherwise  authorised  by 
statutory  powers.  The  deprivation  of  an  easement  under 
the  compulsory  powers  of  the  Act  gives  no  claim  for  a 
valuation  as  for  land  taken,  nor  does  it  give  any  ground 
for  an  action  or  for  an  injunction,  but  only  for  compen- 
sation for  injuriously  affecting  the  land  («').  Thus  an 
obstruction  of  light  is  an  injurious  afEecting  of  a  tenement 
within  the  Act,  and  the  occupier  is  held  entitled  to  recover 
compensation  not  only  for  the  depreciation  of  the  tenement, 
but  also  for  the  damage  to  his  trade  (/).  And  where  the 
obstruction  of  light  rendered  the  premises  useless  for  his 
trade,  the  occupier  was  held  entitled  to  compensation  for 
removal  to  new  premises  for  continuing  his  trade  (k). 

The  reversioner  of  a  tenement  which  is  in  the  occupa-  Eerersioner. 
tion  of  a  tenant  may  maintain  an  action  for  the  disturbance 
of  an  appurtenant  easement,  if  the  disturbance  be  in  its 
nature  permanent,  and  injurious  to  the  reversion  either  as 
depreciating  its  value  or  as  affecting  the  title  to  the  ease- 
ment. The  tenant  may  bring  his  action  in  respect  of  his 
possession,  and  the  reversioner  in  respect  of  the  injury 

!a)    Williams  t.  Morland,  2  B.  &  [j)  Eagle  v.   Charing  Cross  St/., 

C   910.  L.  R.  2  0.  P.  638  ;  36  L.  J.  0.  P. 

'ih)  Emiretj  v.  Owen,  6  Ex.  S53.         297. 

U\    Wiqram  v.  Fryer,  36  L.  J.  C.  {h)    See    The    Queen  v.   PouUer, 

87  ;  56  L.  J.  0.  1098  ;  ante,  p.  266.      L.  R.  20  Q.  B.  D.  132;  56  L.  J. 

Q.  -B.  581. 
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done  to  the  value  of  the  inheritance  (/).  "The  ground 
upon  which  a  reversioner  is  allowed  to  bring  his  action  for 
an  obstruction,  apparently  permanent,  to  lights  and  other 
easements  which  belong  to  the  premises,  is,  that  if  acqui- 
esced in  for  twenty  years,  it  would  become  evidence  of  a 
renunciation  and  abandonment  of  the  right"  (m).  Thus  in 
a  case  of  disturbance  of  ancient  lights  by  a  hoarding 
erected  upon  the  servient  tenement,  it  was  held  that  the 
reversioner  of  the  dominant  tenement  might  maintain  an 
action  in  respect  of  the  hoarding  being  of  a  permanent 
character  and  operating  in  denial  of  the  right  (») .  In  the 
case  of  an  action  by  the  reversioner  for  obstructing  a  way 
by  locking  a  gate,  the  Court  said  that  the  only  question  was 
whether  the  reversion  could  by  any  means  be  injured; 
that  the  permanent  erection  of  a  wall  across  the  way 
would  occasion  such  an  injury,  although  the  wall  might 
be  pulled  down  before  the  plaintiff  was  entitled  to  the 
possession ;  that  there  might'  be  such  a  fastening  of  the 
gate  as  would  amount  to  as  permanent  an  obstruction  as  a 
wall,  and  that  whether  it  was  so  under  the  circumstances 
was  a  question  of  fact  and  not  an  inference  of  law  (o). 
In  the  case  of  an  action  by  the  reversioner  of  riparian 
land  upon  a  natural  stream,  it  was  held  that  a  detention 
of  the  water  for  the  purpose  of  irrigation  was  a  disturb- 
ance of  the  right,  from  which  the  law  would  infer  damage 
to  the  reversion  without  fm-ther  proof  of  actual  damage  (p). 
— If  the  obstruction  is  continued,  the  reversioner  may 
bring  repeated  actions  from  time  to  time  and  may  recover 
substantial  damages  assessed  upon  the  ground  of  the  con- 
tinuance. In  a  first  action  the  damages  would  usually  be 
nominal,  because  the  obstruction  may  be  removed  before 
the  reversion  comes  into  possession,  and  it  cannot  be  pre- 


(l)  Jesserr.  Giffi>rd,i'BurT.2lil. 

(m)  JPer  cur.  Bmver  v.  Hill,  1 
Bing.  N.  C.  655  ;  Shadwcll  v.  Tlut- 
chinson,  2  B.  &  Ad.  97. 

(n)  Metropolitan  Ass.  v.  Fetch,  5 
C.  B.  N.  S.  504.      See   Cooper  v. 


Craitree,  L.  K.  20  C.  D.  589;  51 
L.  J.  C.  544. 

(o)  A'idi/ill  V.  Moore,  9  C.  B.  364  ; 
19  L.J.  C.  P.  177. 

(jo)  Sampson  v.  Hoddinott,  1  C.  B. 
N.  S.  590;  26  L.J.  C.  P.  148. 
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sumed  to  be  permanent.  In  a  subsequent  action  substantial 
damages  may  be  given,  because  the  continuance  of  the 
obstruction  would  be  more  injurious  to  the  title ;  also  it 
seems  with  the  view  of  compelling  the  removal  of  it{q). 
And  in  such  cases  an  injunction  may  be  claimed  (r) .  A 
reversioner  can  only  claim  damages  for  an  injury  that  is 
permanent  and  that  will  endure  when  the  property  comes 
into  possession  (s). 

The  disturbance  of  an  easement  continued  or  threatened  Injunction. 
may  be  restrained  by  injunction.  By  the  Judicature  Act,  Statutory  and 
1873,  s.  24  (7),  "  The  High  Court  of  Justice  and  the  jurisdiction. 
Court  of  Appeal  respectively,  in  every  cause  or  matter 
pending  before  them  respectively,  shall  have  power  to 
grant  and  shall  grant,  either  absolutely  or  on  such  reason- 
able terms  and  conditions  as  to  them  shall  seem  just,  all 
such  remedies  whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to."  Amongst  these  remedies  are 
the  remedy  by  injunction  inherent  in  the  equitable  juris- 
diction of  the  Court  of  Chancery,  and  the  remedy  by 
injunction  given  by  the  Common  Law  Procedure  Act, 
1854  {t). — By  the  Common  Law  Procedure  Act,  1854, 
s.  79,  "  In  all  cases  where  the  party  injured  is  entitled  to 
maintain  and  has  brought  an  action  he  may  claim  a  writ 
of  injunction  against  the  repetition  or  continuance  of  such 
injury,  or  the  committal  of  any  injury  of  the  like  kind 
relating  to  the  same  property  or  right ;  and  he  may  also  in 
the  same  action  include  a  claim  for  damages  or  other 
redress." — And  by  sect.  81,  "  in  such  action  judgment  may 
be  given  that  the  writ  of  injunction  do  or  do  not  issue,  as 
justice   may   require." — By   the   Judicature    Act,    1873, 

{q)  Shadwell  v.  Hutchinson,  2  B.  give  damages  in  addition  to  or  in 

&  Ad.  97;   BathishiU  v.  Red,  18  substitution  for  injunction,  was  re - 

C.  B.  696 ;  25  L.  J.  C.  P.  290.  pealed  by  the  Statute  Law  Eevi- 

{r)  Clowes  v.  Stafford  Potteries  Co.,  sion  Act,  1883 ;  having  been  super- 

L.  R.  8  Ch.  142  ;  42  L.  J.  C.  112.  seded  in  effect  by  the  Judicature 

(s)    Rust   V.    Victoria   Dock    Co.,  Act,  which  gives  each  Division  of 

Ii.  K.  36  C.  D.  113.  the  Court 'full  power  to  give  either 

(t)    The    Chancery   Amendment  an  injunction  or  damages.     Sayers 

Act,  1858  (Lord  Cairns'  Act),  en-  v.  CoUyer,  L.  E.  28  C.  D.  103;  34 

abling  the  Court  of   Chancery  to  L.  J.  0.  3. 
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s.  25  (8),  "An  injunotion  may  be  granted  by  an  inter- 
locutory order  of  the  Court  in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made  ;  and  any  such  order  shall  be  made 
either  unconditionally  or  upon  such  terms  and  conditions 
as  the  Court  shall  think  just." — "  The  Court  under  these 
Acts  has  unlimited  power  to  grant  an  injunction  in  any 
case  where  it  would  be  right  or  just  to  do  so-;  and  what  is 
right  or  just  must  be  decided  on  settled  legal  princi- 
ples "  (t).  "  The  phrase  'just  or  convenient '  in  the  Judi- 
cature Act,  1873,  s.  26  (8),  does  not  extend  or  alter  the 
principles  on  which  the  Court  should  act "  («) . 
Priaoipleof  The  general  principle  of  granting   injunction   is   that 

injunction.  damages  are  an  inadequate  remedy  for  privation  of  the 
right.  There  are  many  cases  in  which  a  claim  for  damages 
would  not  support  an- injunction  ;  but  a  claim  to  substan- 
tial damages  would  presumptively  give  a  claim  to  an 
injunction,  because  the  Court  will  not  allow  a  person  to  act 
so  as  to  injure  another  merely  upon  payment  of  a  compen- 
sation in  damages,  if  that  other  person  prefers  to  enjoy  his 
specific  right  instead  of  taking  a  compensation  for  it  in  the 
form  of  a  compulsory  assessment  of  damages  (v) .  "  The 
Court  would  not  interfere  by  way  of  injunction  in  a  case 
in  which  no  damages  could  be  recovered  at  law ;  nor  in 
general,  in  a  case  in  which,  although  damages  might  be 
recoverable,  the  amount  would  be  inconsiderable  "  (i^?) . 
But  a  right  to  nominal  damages  may  be  sufficient  ground 
for  an  injunction  in  order  to  prevent  future  injury  (a?). — 
In  the  case  of  a  covenant  creating  a  special  right  of  the 
nature  of  an  easement,  the  Court  would  in  general  grant 
an  injunction  in  the  strict  terms  of  the  covenant  without 
regard  to  the  amount  of  damages,  in  exercise  of  the  juris- 

(t)  Jessel,  M.  K.,  Beddow  v.  Bed-  0.  555. 

dow,  L.  B.  9  C.  D.  93  ;  47  L.  J.  C.  [w)    Turner,   L.  J.,   Johnson  v. 

588.  Wijatt,   2  D.  J.  &  S.  18 ;  33  L.  J. 

(«)  Per  cur.   Bay  v.   Brownrigg,  0.  397. 

L.  R.    10  C.  T>.   307;     Gaskin  v.  (x)  Clowes  y.  Stafford  Potteries  Co., 

Balls,  L.  R.  13  C.  D.  324.  L.  B.  8  Ch.  142 ;  42  L.  J".  C.  112 ; 

iv)  Wood,  V.-C,  Bent  v.  Auction  Pennington  v.Brinsop  Coal  Co.,  L.  B. 

Mm-t,  L.  B.   2  Eq.  246  ;  35  L.  J.  5  0.  T>.  773 ;  46  L.  J.  C.  774. 
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diction  to  enforce  specific  performance  of  the  contract  («). 
But  in  a  conveyance  of  land  with  appurtenant  easements, 
the  usual  covenant  for  quiet  enjoyment  does  not  enlarge 
the  rights  conveyed  or  the  claim  for  an  injunction;  it 
only  gives  the  additional  security  of  the  covenant  («/). 

A  mandatory  iajunotion  is  an  injunction  requiring  the  Mandatory- 
removal  of  buildings  or  other  obstructions  and  easements  ^^ve'""^  ° 
after  they  have  been  completed ;  "  the  Court  will  not  obstructions, 
interfere  by  way  of  mandatory  injunction,  except  in 
cases  in  which  extreme,  or  very  serious  damage  wiU  ensue 
from  its  interference  being  withheld "  (z) ;  and  except  in 
"  cases  where  the  injury  done  cannot  be  estimated  and 
sufficiently  compensated  by  a  pecuniary  sum  "  («).  "  The 
comparative  values  of  the  defendant's  building  and  the 
plaintiff's  may  be  sufficient  to  induce  the  Court  to  refrain 
from  granting  an  injunction  in  a  case  where,  if  the 
buildings  had  not  been  completed,  an  injunction  would  be 
granted"  (6).  The  Court  will  also  have  regard  to  the 
nature  of  the  obstructive  building  and  whether  or  not  it 
can  be  removed  easily  and  without  loss ;  the  annoyance 
caused  by  it  and  how  far  the  demand  for  its  removal 
under  the  circumstances  is  reasonable ;  and  generally  the 
comparative  consequences  to  the  parties  of  the  Court 
granting  a  mandatory  injunction  (c) . — Delay  or  acquies-  Delay  or 
cence  in  suffering  a  building  that  obstructs  lights  or  other 
easements  to  be  substantially  completed  before  maldng 
complaint  is  ground  for  the  Com-t  refusing  a  mandatory 
injunction  {d).     On  the  other  hand,  if   notice   has   been 

{x)  Leech  v.   Schweder,  L.  E.   9  C.  777  ;    Kindersley,  V.-C,    Cur- 

Ch.  463  ;  43  L.  J.  C.  487 ;   Cooke  v.  Hers'  Co.  v.   Corbett,  2  Dr.  &  Sm. 

CUlcott,  L.  E.  3  0.  D.  694.  360. 

()/)    Leech    v.    Schweder,    supra ;  ic)  Baxter  v.  Bower,  44  L.  J.  C. 

Jenkins  v.  Jackson,  W.  N.  1888,  p.  625  ;   Bowes  v.  Lato,  L.  E.  9  Eq. 

194.  636  ;    39  L.   J.   C.   483  ;    Xelk  v, 

(z)  Lurell  v.  Fritchard,  L.  E.  1  Pearson,  L.  E.  6  Ch.  812;   Goodson 

Oh.  250  ;  35  L.  J.  C.  223.  t.  Richardson,  L.  R.  9  Ch.  223  ;  43 

(«)  Westbury,  L.  C,  Lsenherg  t.  L.  J.  C.  790. 
JLast  Lndia  Ho.  Co.,   3  D.  J.  &  S.  (d)  Stanley  v.  Shrewsbury,  L.  E. 

263  ;  33  L.  J.  C.  392.  19  Eq.  616 ;  44  L.  J.  C.  389  ;   Gas- 

(b)    Jessel,    M.    E.,    Aynsley  t.  kin  v.  Balls,  L.  E.  13  C.  D.  324. 
Glover,  L.  E.  18  Eq.  554  ;  43  L.  J. 
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given  or  an  action  commenced  before  the  completion  of 
the  huilding,  and  there  has  been  no  previous  delay  or 
acquiescence,  the  Court  will  not  refuse  a  mandatory 
injunction  merely  upon  the  ground  that  the  building  has 
been  completed  (e).  "  Acquiescence  is  distinguished  from 
delay,  for  a  shorter  period  is  sufficient  to  bar  the  enforce- 
ment of  rights  in  the  case  of  acquiescence  than  in  a  case  of 
mere  delay  "  ;  also  "  an  amount  of  acquiescence  less  than 
what  would  be  a  bar  to  all  remedy  may  operate  on  the 
discretion  of  the  Court  and  induce  it  to  give  damages 
instead  of  an  injunction "  (/).  A  stronger  case  of 
acquiescence  is  required  to  justify  the  Com-t  in  refusing 
to  interfere  at  the  hearing  of  a  cause,  which  concludes  the 
right,  than  is  required  upon  an  interlocutory  appli- 
cation [g). 
fnStion"'^  The  Court  may  grant  an  interlocutory  injunction  against 
continuing  an  obstruction  pending  the  litigation  respecting 
it,  upon  the  applicant  giving  an  indemnity  against  any 
loss  occasioned  by  it ;  and  if  it  turns  out  that  the  injunc- 
tion was  erroneously  granted,  the  indemnity  may  be  en- 
forced, whether  the  error  was  in  matter  of  fact,  or  that  of 
the  Court  in  matter  of  law  (li) .  A  mandatory  injunction 
maybe  granted  pending  the  litigation;  and  such  an  in- 
junction was  granted  where  the  building  was  continued 
after  an  injunction  to  restrain  building  pending  litiga- 
tion («■). — The  Court  will  not  in  general  sanction  a  defen- 
dant continuing  to  build  pending  litigation  upon  the  terms 
of  pulling  down,  if  it  be  eventually  decided  against  him,  on 
account  of  the  hardship  that  might  be  caused  ia  enforcing 
such  terms  (y);  but   if   such   an   undertaking   has  been 

(«)  Smith  V.  Smith,  L.  E.  20  Eq.  (A)  Sunt  v.  Hunt,  54  L.  J.  C. 

600  ;    44  L.  J.  0.   630  ;    Erehl  v.  289  ;  see  Smith  y.  Bay,  L.  R.  21  0. 

Bun-ell,    L.   E,.    7   C.  D.   551;    11  D.  421 ;  Neioby  Y.Harrison,  3  De 

•C.  D.  146  ;  47  L.  J.  C.  353  ;  Smith  G.  F.  &  J.  287  ;  30  L.  J.  C.  863. 
T.  Bay,  L.  R.  13  C.  D.  651.  (i)  Beadel  v.  Perry,  L.  R.  3  Eq. 

( f)  Per   cur.    Sayers   v.    Collyer,  465. 
L.  R.  28  C.  D.  103';  54  L.  J.  0.  3.  (j)    Jessel,   M.   R.,   Aynsley  v. 

ig)  Per  cur.  Johnson  v.  Wyatt,  2  Glover,  L.  R.  18  Eq.  553  ;  43  L.  J. 

D.  J.  &  S.  18  ;  33  L.  J.  C.  397.  C.  777. 
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given,  it  will  bs   rigorously  enforced  and   a   mandatory 
injunction  granted  to  pull  down  the  building  (Jc). 

The  above  principles  may  be  illustrated  in  application  to  Injunction  to 
lights.  There  are  many  cases  of  disturbance  of  lights  in  ^'^°  ^°  ^^  '' 
which  an  action  may  be  maintained,  but  which  will  not 
support  an  injunction.  The  Court  will  in  general  grant 
an  injunction  only  in  cases  where  substantial  damages  can 
be  proved  (/).  Hence  "it  is  necessary,  in  order  that  an 
injunction  should  be  granted,  for  the  plaintiff  to  show  that 
there  will  be  a  permanent  obstruction  to  the  access  of  light 
to  such  an  extent  as  to  render  the  occupation  of  his  house 
less  comfortable  than  it  was  before,  or  to  prevent  the 
present  tenant  from  carrying  on  his  business  as  beneficially 
as  he  could  before ;  or  that  the  plaintiff,  as  owner  of  the 
reversion,  wiU  suffer  substantial  or  material  damage  by 
the  lesseniog  of  its  value"  {?n).  If  the  obstruction  of  light 
would  render  the  property  practically  useless,  the  owner 
will  not  be  compelled  to  accept  compensation  in  damages 
instead  of  an  injunction;  in  cases  of  partial  obstruction  of 
light,  it  becomes  a  question  more  or  less  of  discretion  for 
the  Court,  to  be  exercised  upon  a  knowledge  of  the  facts  of 
each  particular  case  {n) . — An  injunction  will  in  general  be . 
granted  against  raising  a  new  building  in  a  street  to  a 
greater  height  than  would  subtend  an  angle  of  forty-five 
degrees  with  the  level  of  the  lights  in  the  houses  on  the 
opposite  side  of  the  street;  as  being  presumptively  a 
material  obstruction  to  the  light.  And  it  is  said  that 
within  that  limit  "there  cannot,  under  ordinary  circum- 
stances, be  such  a  material  obstruction  of  light  as  to  make 

(/c)  Cotton,  L.  J.,  Ucoles.  Commiss.  L.  J.  C.  807. 
V.   Kino,  L.  E.  14  C.  D.  229  ;  49  (m)  Johnson  v.  Wijatt,  2  D.  J.  & 

L.  J.  C.  529  ;  Smith  v.  Day,  L.  R.  S.  18  ;   33  L.  J.  C.   394  ;   Pry,  J., 

13  0.  D.  651 ;  Greenwood  V.  Sornsey,  Kino  y.  Riidkin,  L.  R.  6  G.  D.  160; 

L.  R.   33  C.  D.  471  ;  55  L.  J.  C.  46  L.  J.  C.  807  ;    Kelk  v.  Fearson, 

917.  L.  R.  6  Ch.  809. 

a)   Eldon,   L.   C,    Alt. -Gen.   v.  (n)  Holland  v.  WorUy,  L.  R.  26 
Nichol,  16  Ves.  338  ;  Wood,  V.-C,  C.  D.  578  ;  54  L.  J.  C.  268  ;   Green- 
Dent  V.  Auction  Mart,  L.  E.  2  Eq.  wood  v.  Eornsey,  L.  E.   33  C.  D. 
245-    35  L.  J.   0.   555:    Kino  t.  471;  55  L.  J.  G.  917. 
Eudkin,  L.   E.   6  C.   D.   160;    46 
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it  necessary  for  tlie  Court  to  interfere  by  way  of  injunc- 
tion "  (o). — In  a  case  where  it  was  doubtful  whether  a  pro- 
posed wall  would  be  a  material  obstruction  to  lights,  the 
Court  directed  a  temporary  screen  to  be  erected,  and 
appointed  a  surveyor  to  report  upon  the  effect  (p). — An 
injunction  may  be  granted  though  the  house  be  unoccu- 
pied, in  respect  of  the  possible  occupation  (g) .  So,  where 
a  building  has  been  pulled  down,  with  intention  of  re- 
building and  preserving  the  ancient  lights  (r) ;  and  where 
a  building  was  pulled  down  with  the  intention  of  selling 
the  site  with  all  the  rights  appurtenant  thereto,  an  in- 
junction was  granted  against  building  upon  the  adjacent 
land  so  as  to  obstruct  the  light  as  originally  enjoyed  («). 
If  a  house  is  about  to  be  pulled  down  without  re-building, 
as  in  the  case  of  a  house  under  notice  to  be  taken 
for  some  pubHo  purpose,  the  Court  would  not  grant  an 
injunction,  but  would  leave  the  owner  to  his  remedy  in 
damages  (t). 

Abatement  of  The  owner  of  the  dominant  tenement  may  himself  abate 
nuisance  to  ^  nuisance  or  obstruction  to  an  easement.  "At  common 
law  "  there  are  two  ways  to  redress  a  nuisance  one  by 
action,  and  in  that  he  shall  recover  damages  and  have 
judgment  that  the  nuisance  shall  be  removed  or  abated,  as 
the  case  requires ;  or  the  party  grieved  may  enter  and  abate 
the  nuisance  himself"  («().  And  he  may  abate  the  nuis- 
ance before  any  prejudice ;  "  for  it  is  reasonable  that  he 
should  prevent  his  prejudice,  and  not  stay  till  it  be 
done"  (f).  The  abatement  of  a  nuisance  by  an  act  of  the 
party  himself  merges  his  right  of  action  and  claim  for 

lo)    City  of   London  Sreiecry   v.  (r)  Staiijht  v.  Burn,  L.  R.  5  Oh. 

Tinnant,  L.  B.  9  Ch.  212  ;  43  L.  J.  163  ;   39  L.  J.  0.  289. 

C.  457  ;  ante,  p.  214.  (s)  Bales.  Commis.  v.  Kino,  L.  E. 

{p)  Leech  v.   Sehweder,  L.  K.  9  14  C.  D.  213  ;  49  L.  J.  C.  529. 

Ch.  463  ;  43  L.  J.  C.  487.  (0  "Wood,  V.-C,  Dent  v.  Auction 

(q)    Wilson  V.  Tomiend,   1  Dr.  &  Mart,  L.  R.  2  Eq.  247. 

Sm.   324  ;    30  L.    J.    C.   25;    ante,  {u)  9  Co.  54  A,  Haten's  Case;  per 

p.  215.  cur.  Firry  v.  Fitzliowc,  8  Q.  B.  775. 

(v)  FenruddocW s  Case,  5  Co.  101  b. 
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damages  (tv). — Accordingly,  "  if  a  person  builds  a  house  so 
near  mine  that  it  stops  my  lights,  or  shoots  the  water  upon 
my  house,  or  is  in  any  other  way  a  nuisance  to  me,  I  may 
enter  upon  the  owner's  soil  and  pull  it  down"  («).  "A 
commoner  may  pull  down  a  building  wrongfully  erected 
upon  the  common,  and  which  prevents  his  exercising  his 
right  so  fully  as  he  might  otherwise,  provided  he  does  no 
unnecessary  damage"  (?j). 

The  owner  of  the  servient  tenement  also  may  protect  Abatement  of 
his  property  from  subjection  to  an  easement  by  himself  "e™vSiT*° 
abating  a  nuisance  to  it.      If  one  builds  a  house  over-  tenement, 
hanging  the  house  of  another,  or  with  eaves  that  shoot  the 
water  upon  the  land  of  another,  the  latter  may  abate  the 
nuisance  and  may  pull  down  so  much  of  the  house  as  is 
necessary  for  that  purpose  (s).     In  the  case  of  trees  -grow- 
ing over  the  land  of  another,  the  latter  may  abate  the 
nuisance  at  any  moment  by  cutting  the  trees  growing  over 
his  land  (a) .     And  the  occupier  of  a  tenement  may  enter 
upon  adjoining  land  to  remove  a  nuisance  of  filth  which 
pollutes    the   air,    and    renders   his    tenement    unwhole- 
some {b). 

Upon  the  same  principle  if  an  easement  is  used  in  excess  Exercise  of 
of  the  right,  so  as  to  impose  an  undue  burthen  upon  the  excess^"*  ^ 
servient  tenement,  the  owner  of  the  latter  may  obstruct 
the  easement  altogether,  if  he  cannot  otherwise  prevent 
the  excess  ;  and  the  easement  will  then  be  suspended  imtil 
reduced  to  the  proper  limits  of  use  (c) .  Thus  if  a  water- 
course for  the  discharge  of  pure  water  is  used  to  discharge 
foul  water,  the  servient  owner  may  stop  it  entu-ely ;  for 
"  if  a  man  has  a  right  to  send  clean  water  through  a  drain 
and  sends  dirty  water,  every  particle  of  the  water  ought  to 

(w)  9  Co.  55  a,  Saten's  Case.  196,  cited  in  Jones  v.  Williams,  H 

(«)  iJea:  V.  Soseivell,  2  Salk.  459.  M.  &  W.  178. 

{y)  Per  cur.  X>avies  v.   Williams,  (b)  Jones  Y.  Williams,  IIM.  &'W. 

16  Q.  B.  546  ;  2J  L.  J.  Q.  B.  330.  176. 

(z)  Baten's  Case,  9  Co.'  53  b  ;  Sex  (c)  Per  cur.  Cawkwell  v.  Eussell, 

T.  Rosewell,  supra.  26  L.  J.  Ex.  36. 

[a)  Morrice  v.  Baker,  3   Bulstr. 

y2 
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be  stopped,  because  it  is  all  dirty"  {d).  But  ii  several 
persons  have  prescriptive  rights  of  draining  througb  a 
sewer  of  the  servient  tenement,  and  one  or  more  of  them 
exercise  their  rights  in  excess,  there  would  be  no  justifi- 
cation on  that  account  of  stopping  the  sewer  against  all 
and  thereby  depriving  those  who  are  acting  within  their 
right  (e).  Whether  a  particular  .act  be  a  proper  and 
reasonable  use  of  an  easement,  or  such  an  excessive  use 
as  will  render  the  act  wholly  wrongful,  is  a  question  of 
fact  depending  upon  the  circumstances  (/). — This  prin- 
ciple has  no  application  to  negative  easements,  because  no 
act  is  done  upon  the  servient  tenement  which  the  owner 
could  abate ;  thus  with  the  easement  of  light,  enlarging 
the  windows  of  a  house  cannot  be  treated  as  an  excessive 
use  of  the  easement ;  it  is  merely  equivalent  to  opening 
new  vrindows,  which  it  is  within  the  power  of  the  owner 
to  do  without  encroachment  on  the  servient  tenement.  It 
therefore  gives  no  right  to  obstruct  the  ancient  lights, 
though  it  may  not  be  possible  to  obstruct  the  new  openings 
without  doing  so  {g) . 

As  against  an  occupier  who  has  himself  wrongfully 
caused  the  nuisance  the  person  aggrieved  may  enter  upon 
his  tenement  and  abate  it  without  any  notice  or  request  to 
have  it  abated.  But  as  against  an  assignee  of  the  tene- 
ment with  the  nuisance  upon  it,  and  who  is  not  himself  the 
wrongdoer,  a  notice  or  request  to  abate  it  must,  in  general, 
be  made  before  the  party  aggrieved  can  himself  enter  and 
abate  it ;  unless  the  occupier  is  under  some  special  obliga- 
tion to  remove  the  nuisance,  the  neglect  of  which  would 
put  him  in  the  position  of  a  wrongdoer  and  dispense  with 
notice  or  request ;  and  except  in  cases  of  danger  to  life  or 
health  from  the  nuisance  which  would  justify  immediate 


(d)  Cawkwell  v.  Eussell,  supra. 

(e)  Jessel,  M.  E,.,  Att.-Gen.  v. 
Dorkinff,  L.  R.  20  CD.  595;  51 
L.  J.  C.  590.  See  Att.-Gen.  v. 
Acton,  L.  R.  22  C.  D.  221  ;  52 
L.  J.  C.  108. 


(/)  Hawkins  v.  Carbines,  27  L.  J. 
Ex.  44.  See  Williams  v.  James, 
L.  R.  2  C.  P.  577 ;  36  L.  J.  C.  P. 
256. 

iff)  Ante,  p.  216. 
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abatement  without  notice.  Also  if  tlie  occupier  increases 
an  existing  nuisance,  it  is  equivalent  to  a  new  nuisance, 
and  it  maybe  abated  witliout  notice  (/?). — The  right  of 
abatement  extends  to  pulling  down  a  dwelling  house,  as 
well  as  any  other  building,  provided  that  no  person  be 
therein  at  the  time  ;  but  if  there  be  any  person  in  actual 
occupation,  notice  must  be  given  to  him  and  a  request 
made  to  him  to  remove,  before  it  would  be  justifiable  to 
pull  it  down  as  a  nuisance  (i). 

Abatement  of  a  nuisance  must  be  executed  without  Unnecessary 
doing  unnecessary  damage.  Therefore  if  part  only  of  a  '^™'^se- 
house  or  building  be  a  nuisance  that  part  only  may  be 
pulled  down ;  but  the  person  who  is  justified  in  pulling 
down  part  is  not  responsible  for  the  consequences  to  the  rest. 
As  in  the  case  of  a  person  pulling  down  the  part  of  a  mill- 
dam  which  was  TSTongfully  built  upon  his  land,  thereby 
causing  the  whole  dam  to  fall  down  and  the  water  to  run 
out,  the  Court  held  him  excused,  adding  that  "  if  one 
erects  a  wall  upon  his  own  land  and  the  land  of  his 
neighbour,  and  the  neighbour  pulls  down  the  wall  upon 
his  land,  and  thereupon  all  the  wall  falls  down,  this  is 
lawful"  (y). 

(A)  Feimiddock's  Case,  5  Co.  101  i ;  546  ;  20  L.  J.  Q.  B.  330. 
Jones  V.  Williams,  UM.  &  W.  176.  (j)    JVigford  v.  Gill,  Cro.  Eliz. 

(i)  Ferry   v.   FUzhou-e,   8   Q.    B.  269  ;  per  cur.   Ferry  v.  Filz/iowe,  8 

757;  .Davies  v.  TfiUiams,  16  Q.  B.  Q.  B.  775.    Seepost,  p.  369. 
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Section      I.  Profits  a  prendre  in  general. 
II.  Creation  of  profits. 

III.  Extinction  of  profits. 

IV.  Remedies  for  profits. 

Section  I.  Profits  a  prendre  in  general. 

Profits  a  prendre — in  gross  and  appurtenant — conditions  and  limits  of 

appurtenancy — land  cannot  be  appurtenant  to  land. 
Licence  to  get  minerals — to  cut  trees  and  turf — to  take  game  and  fish 

— to  take  water. 
Pasture  of  land — herbage  of  land. 
Commons — common  of  pasture — in  gross — appurtenant — cattle  levant 

and  conchant — stinted  commons — unstinted  commons — sheep  walk 

— pannage. 
Common  appendant — commonable  cattle. 
Common  of  vicinage — inclosure. 
Common  fields — lammas  lands. 
Common  of  estovers — common  of  turbary. 
Common  of  copyholders — profits  of  copyhold  tenement. 
Rights  of  common  of  lord — statutory  compensation. 

Profits  k  prendre  are  rights  in  the  land  of  another 
which  consist  in  the  taking  of  some  material  profit  from 
the  land.  They  may  be  claimed  as  rights  in  gross,  or  in 
some  cases  as  appurtenant  to  a  dominant  tenement  over  a 
servient  tenement  in  the  manner  of  easements. 

An  easement,  strictly  so  called,  cannot  be  claimed  in 
gross,  or  otherwise  than  as  appurtenant  to  land ;  for  if  not 
appurtenant  to  a  dominant  tenement,  it  would  be  a  mere 
licence  personal  to  the  licensee  and  revocable  at  will. 
But  profits  of  land  may  be  granted  to  be  held  in  gross 
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independently  of  other  land ;  and  the  licence  or  easement, 
which  is  an  implied  accessoiy  of  such  grant,  to  enter  upon 
the  land  for  the  purpose  of  taking  the  profits  granted, 
becomes  by  reason  of  the  grant,  if  validly  made,  irre- 
vocable (a). — The  effect  of  appurtenanoy  is  that  the 
profit  to  be  taken  in  the  servient  tenement  passes  insepar- 
ably with  the  dominant  tenement  for  any  estate,  and  by 
any  mode  of  conveyance  sufficient  to  pass  the  tenement  (b). 
Also  a  profit  granted  as  appurtenant  to  a  tenement  passes 
by  descent  with  the  inheritance  of  the  tenement ;  a  profit 
granted  in  gross  passes  to  the  heir  of  the  grantee  as  a 
separate  inheritance  (c). 

Profits  can  only  be  made  appurtenant  to  a  tenement  as  Conditions 
being  beneficial  to  the  occupation  in  some  manner  that  appmte-'^°^ 
serves  to  define  and  limit  the  right.  "  In  all'  cases  of  a  nancy, 
claim  of  right  in  alieno  solo  as  appurtenant,  such  claim 
must  be  made  with  some  limitation  and  restriction.  In 
the  ordinary  case  of  common  appurtenant  the  right  cannot 
be  claimed  for  commonable  cattle  without  stint  and  to  any 
number ;  but  such  right  is  measured  by  the  capacity  of 
the  dominant  tenement  to  maintain  the  cattle  duxing  the 
winter.  Again,  in  the  case  of  common  of  estovers  or  a 
liberty  of  taking  wood,  called  in  the  books  house  bote, 
plough  bote,  and  hay  or  hedge  bote,  such  liberty  is  not 
wholly  vague  and  indeterminate,  but  confined  to  some 
certain  and  definite  use  ;  as  for  the  maintenance  and 
carrying  On  of  husbandry,  for  fuel,  for  repairing  of  the 
house,  the  instruments  of  tillage  and  the  necessary  fences 
of  the  tenement "  [d) .  Thus  a  claim  cannot  be  made  in 
right  of  occupancy  of  a  tenement  to  cut  turf  upon  land 
for  sale,  without  restriction  to  the  requirements  of  the 
tenement  (e) ;  or  a  claim  to  cut  turf  as  much  every  year 

(a)  ^eeante,  p.  197;  post,  p.  348.  (d)  Fer  car.   Clayton,  v.  Gorly,  5 

(4)  SacheverillY.  Porter,  Gro  Car.  Q.  B.  419;    Willes,  J.,   Bailey  v. 

482  ;  Brury  v.  Kent,  Oro.  Jac.  14  ;  Stevens,  12  C.  B.  N.  S.  91 ;   31  L.  J. 

Daniel  v.  Simslip,  2  Lev.  67 ;   see  C.  P.   229 ;   Morley  v.   Clifford,   51 

Bailey  v.  Steeens,   12  C.  B.  N.  S.  L.  J.  C.  687  ;  L.  E.  20  C.  D.  753. 

91 ;  31  L.  J.  C.  P.  226.  (e)   Valentine  v.  Penny,  Noy.  145. 

(c)  8  Co.  54  a,  Sym's  Case. 
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as  two  men  can  cut  in  a  certain  time,  without  alleging  it 
to  be  spent  in  the  house  (/)  ;  or  a  claim  to  cut  turf  for  the 
improvement  of  the  tenement  as  often  and  in  such  quantity 
as  occasion  required  (jj)  ;  or  a  claim  as  appurtenant  to  a 
close  to  cut  down  all  trees  growing  on  another  close  and  to 
dispose  of  them  without  any  restriction  (A).  And  upon 
this  principle  it  was  held  that  a  claim  to  dig  clay  for 
making  bricks  at  a  brick  kiln,  as  occasion  required  and 
without  limit  or  restriction,  could  not  be  supported  as 
appurtenant  to  the  kiln  (i) . 
Laud  cannot        Riffhts  claimed  as  appurtenant  must  not  extend  to  all 

be  appurte-  ^  ■*■■'•. 

nant  to  land,  the  uses  and  profits  of  which  the  servient  land  is  capable, 
for  the  claim  would  then  be  equivalent  to  ownership  of 
the  soil ;  and  land  cannot  be  claimed  as  appurtenant  to 
other  land,  but  must  be  held  by  distract  title  (/).  Ac- 
cordingly an  allotment  of  land  given  in  lieu  of  appurtenant 
rights  extinguished  by  an  Inclosure  Act  does  not  become 
appurtenant  to  the  original  tenement,  but  is  an  indepen- 
dent property  {k) .  Nor  can  a  profit  k  prendre  be  claimed 
as  appurtenant  to  another  right  of  the  like  kind  ;  a  right 
of  common  cannot  be  appurtenant  to  another  right  of 
common  (l).  But  a  licence  to  use  land  by  way  of  ease- 
ment may  be  granted  as  accessory  to  a  grant  of  a  profit  a 
prendre  and  would  be  irrevocable  (m). — Profits  to  be  taken 
from  the  land  of  another,  that  do  not  satisfy  the  legal  con- 
ditions of  appurtenancy  in  relation  to  a  dominant  tenement, 
may  be  held  as  rights  in  gross,  provided  they  are  capable 
of  beiag  the  subject  of  a  grant  (n). 

The   followiag   are   the   principal   species   of   profits  h 


( f)  Smjward  v.    Gannington,    2  6  A.  &  E.  413  ;  Busmrd  v.  Ca^el,  8 
Keble,  290  ;   1  Levinz,  231.  B.  &  C.  141 ;  6  Bing.  150. 

(g)  Wilson  v.  Willes,  7  East,  121.  {k)   Williams  t.  Phillips,  L.  E.  8 
\h)  Bailey  v.  Stevens,    12  C.  B.  Q.  B.  D.  437;  51  L.  J.  Q.  B.  102. 

N.  S.  91  ;  31  L.  J.  C.  P.  226.  (l)  Mill  v.  Gommiss.  of  New  Fo- 

(i)   Claijton  T.  Corby,  5  Q.  B.  415.  rest,  18  C.  B.  60 ;   25  L.  J.  C.  P. 

See  Att.-Gen.  v.  Mathias,  27  L.  J.  215. 

C.  766  ;  4  K.  &  J.  579.  (m)  Ante,  p.  327,  n.  (a). 

(J)  Co.  Lit.   121  i;  4  Co.  36  i,  [n)  Ante,  p.  326. 

Tyrringham'' s  Case;  Joties\.Michard, 
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prendre  — "  The  grant  of  a  licence  to  searcli  and  get  (irre- 
vocable on  account  of  its  carrying  an  interest),  with  a  grant  Licence  to  get 
of  such  of  the  ore  only  as  should  be  found  and  got,  the 
grantor  parting  with  no  estate  or  interest  in  the  rest.  The 
grantee  has  no  estate  or  property  in  the  land  itself,  or  any 
particular  portion  thereof,  or  in  any  part  of  the  ore  or 
minerals  ungot  therein  ;  but  lie  has  a  right  of  property 
only  as  to  such  part  thereof  as  upon  the  liberties  granted  to 
him  should  be  dug  and  got.  That  is  no  more  than  a  mere 
right  to  a  personal  chattel,  when  obtained  in  pursuance  of 
incorporeal  privileges  granted  for  the  purpose  of  obtaining 
it,  being  very  different  from  a  grant  or  demise  of  the  mines 
or  minerals  in  the  land  "  (o) .  In  like  manner  a  licence  or 
right  to  enter  upon  land  and  to  dig  and  carry  away  stone, 
gravel,  sand,  or  other  material  of  the  soil,  is  a  profit  i 
prendre.  And  a  licence  to  take  cinders  from  a  heap  which 
had  become  a  part  of  the  soil  was  held  to  be  a  right  of  this 
kind  {p). — The  grant  of  a  licence  to  search  for  and  take 
minerals  creates  a  right  in  gross,  assignable,  demisable,  and 
descendible  {q) .     Such  a  licence  may  be  granted  to  one  Exclusive  and 

T       .      T         n      ,1  J  1  concurrent 

person  exclusively  oi  others,  or  to  several  persons  concur-  licences, 
rently.  As  it  gives  no  specific  property  in  the  profits  until 
taken,  it  is  presumptively  not  exclusive  of  the  owner,  or  of 
other  hcensees ;  if  intended  so  to  be,  it  must  be  so  expressed. 
The  owner  of  the  land  may  grant  similar  hcences  to  others, 
so  far  as  he  can  without  derogation  from  his  former  grant, 
or  he  may  himself  take  similar  profits  while  the  land  is  in 
his  possession,  or  he  may  grant  or  demise  the  land  to  another 
subject  to  the  licence  (r).  A  licence  differs  from  a  lease 
in  this  respect  that  the  licence  gives  no  specific  right  to  the 
profits  before  actually  taken  into  possession  by  virtue  of 

(o)  Per  eur.  Doe  y.  Wood,  2  B.  &  31  L.  J.  C.  P.  228 ;   12  0.  B.  N.  S. 

Aid.  738  ;  Muskett  v.  Sill,  5  Bing.  91. 

N.  0.  706 ;  ante,  p.  53.  (r)    Mountjoy's    Case,    Co.   Litt. 

(^)  Smart  V. /owes,  15  C.  B.  N.  S.  164  5;    Dowglass  t.    Kendal,    Cro. 

717  ;  33  L.  J.  C.  P.  154.  Jao.  256  ;    Chetham  v.  WilUamso-n, 

{q)  Muskett  v.  Sill,  5  Bing.  N.  C.  4  East,  469  ;  ante,  p.  54. 
694 ;  "Willes,  J.,  Bailey  v.  Stevens, 
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the  licence ;  while  a  lease  gives  immediate  possession  of  the 
whole  suhjeot  of  demise,  leaving  nothing  of  which  a  con- 
current lease  or  licence  can  be  granted.  As  to  a  licence  it 
is  said  "  that  a  man  taking  a  licence  where  he  is  under  no 
obligation  to  work  cannot  exclude  his  licensor  from  granting 
as  many  more  of  those  licences  as  he  thinks  fit,  provided 
always  that  they  are  not  so  granted  as  to  defeat  the  known 
objects  of  the  first  licensee  "  (s). 

A  grant  of  the  trees  and  underwood  of  all  kinds  grow- 
ing and  to  grow  in  future  in  a  certain  wood,  (except  the 
land  and  soil  of  the  same  wood,)  with  liberty  to  inclose 
for  the  preservation  of  the  wood,  was  held  to  give  "  an 
inheritance  as  profit  apprender  in  alieno  solo"  it). — So, 
a  sole  and  exclusive  right  to  dig  turf  and  peat  from  a 
moss  in  the  waste  of  a  manor  («() . — The  right  to  kill  and 
take  game  in  certain  land,  also  rights  of  fishery  in  private 
waters,  may  be  granted  as  separate  tenements  in  gross  and 
for  the  same  limitations  of  estate  as  land.  These  rights 
have  been  already  noticed  (c).  It  seems  that  such  rights 
cannot  be  claimed  as  appurtenant,  because  they  cannot  be 
subservient  to  or  limited  by  the  use  of  a  dominant  tene- 
ment ;  they  are  rights  of  mere  personal  profit  and  enjoy- 
ment. Free  warren  as  an  ancient  franchise  may  be 
prescriptively  appurtenant  to  a  manor  ;  but  a  grant  of  a 
manor  accompanied  with  a  grant  of  wari'en  would  not  make 
it  so.  "A  warren  appendant  or  appurtenant  can  exist 
only  by  prescription"  (?»). 

But  a  right  to  enter  upon  land  of  another  to  take  water 
from  a  running  stream  or  spring,  is  a  mere  easement  and 
not  a  profit  a  prendre  («).     So  also  is  a  right  to  use  the 


(s)  Wood,  L.  J.,  Carr  t.  Benson, 
L.  R.  3  Ch.  632. 

[t)  Harrington^ s  Case,  8  Co.  136  i; 
Bailey  v.  Sterens,  12  C.  B.  N.  S.  91; 
31  L.  J.  G.  P.  229;   ante,  p.  30. 

(m)  Wilson  V.  Maclcreth,  3  Burr. 
1824. 

(»)  Ante,  pp.  78,  175;  Moore  v. 
ZordPli/mouth,  7Taunt.  614;  SexY. 


Piddletrenhide,  3  T.  E.  772 ;  Shut- 
tleuorth  v.  Le  Fhnting,  19  C.  B. 
N.  S.  687  ;  34  L.  J.  C.  P.  309. 

(((')  Morris  v.  Dimes,  1  A.  &  E. 
654  ;  Beauchamp  v.  JVtnn,  L.  H.  6 
H.  L.  223  ;  ante,  p.  85. 

{x)  liaeev.  Ward,  4  E.  &  B.  702; 
24  L.  J.  Q.  B.  153. 
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"water  of  a  pond  for  watering  cattle  and  for  domestic 
purposes  (?/) ;  and  the  right  to  take  water  from  a  pump  (s) . 
For  water,  it  is  said,  "is  no  part  of  the  soil  like  sand  or 
clay  or  stones,  nor  the  produce  of  the  soU,  like  grass  or 
turves  or  trees  ;  it  is  supplied  and  renewed  by  nature"  (a). 
.  Hence  a  claim  to  take  water  from  a  natural  stream  or 
spring  in  the  land  of  another  may  be  supported  by  local 
custom  (/)). 

A  right  to  the  sole  and  exclusive  pasture  over  the  land  Pasture  of 
of  another  may  be  vested  in  gross  in  a  man  and  his  heirs, 
for  an  estate  analogous  to  a  fee  simple  ;  it  may  be  claimed 
by  grant  or  by  prescription  at  common  law ;  it  is  also 
assignable  for  the  same  or  for  any  less  estate  (e).  A  right 
of  sole  pasture  is  a  tenement  within  the  statute  Be  Bonis 
and  may  be  entailed  {d ) .  It  may  be  granted  and  held 
as  a  tenement  by  copyhold  (e).  It  maybe  demised  with  a 
reservation  of  rent,  and  the  lessor  may  distrain  the  cattle 
pasturing  upon  the  land  (/). — A  similar  grant  maybe  Herbage  of 
made  of  the  herbage  or  vesture  of  land,  vestura  terrw,  in- 
cluding the  crops  of  grass,  underwood,  brushwood  and 
litter  growing  upon  the  land  to  be  cut  and  taken  away, 
and  not,  like  pasture,  only  to  be  fed  off  by  cattle ;  but 
without  any  right  or  interest  in  the  soil  beyond  the  neces- 
sary easement  of  entering  upon  the  surface  to  take  the 
profits  granted  {g).  A  grant  of  such  profits  may  be 
limited  to  a  certain  season  of  the  year  as  from  Lammas  to 
Candlemas ;  or  it  may  be  limited  to  the  first  crop,  prima 

{y)  Manning  v.  Wasdale,  5  A,  &  thouglit  the  owners  of   them   are 

E.  758.  tenants  in    common  of   the  soil." 

(z)  Pomfret  y.   Ricroft,    1  Wms.  Ahinger,  C.  B.,  ib.     Bennington  v. 

Saund    321.  Goodtitle,    1    Strange,    1084  ;     The 

(a)  Per  cur.  Pace  y.  Ward,  supra.  Xingr.  Whi.deij,  1  T.  R.  137;  Lons- 

(b)  See  post,  p.  563.  dale  v.  Rigg,   11  Ex.  654;   1  H.  & 

(c)  Welcome  v.  Upton,  6U.&W.  N.  923. 

536.    "  Instances  of  sole  pasturage  {d)  Co.  Lit.  20a. 

are  to  be  found  in  the  South  Downs  {e)  Co.  Lit.  584;  Soe  v.  Taylor, 

in  Sussex,  and  they  are  frequently  4  Co.  304. 

transferred  in  gross.  It  is  the  same  (/)  Co.  Lit.  47a.     Seelfastersy. 

■with  the  cattle-gates  in  the  North  Green,  L.  R.  20  Q.  B.  D.  807. 

of  England,   although  some  have  {g)  Co.  Lit.  ib. 
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Construction 
of  terms. 


Commons. 


ton  sura,  excluding  all  other  rights  and  profits  (h). — The 
grantee  of  exclusive  pasture,  or  of  the  herbage  or  vesture 
of  land  has  possession  of  the  surface  for  the  time  being  so 
far  as  is  necessary  for  taking  the  profits  granted,  and  he 
can  maintain  an  action  of  trespass  in  right  of  that  actual 
possession.  The  owner  of  the  soil  subject  to  such  exclusive 
possession  of  the  surface  is  excluded  from  maintaining  an 
action  for  a  trespass  upon  the  surface  only ;  but  he  retains 
the  right  of  action  for  a  trespass  to  the  subsoil  («').  An 
exclusive  use  of  pasture  in  absence  of  other  facts  indicative 
of  ownership  is  jjrimd  facie  evidence  of  title  to  the  land 
itself ;  and  the  inference  is  stronger  where  the  nature  of 
the  land  is  such  as  not  to  admit  of  other  profitable  uses  (/ ) . 
— The  terms  "pasture,"  "meadow,"  or  other  like  term  in 
a  conveyance  may  be  construed  as  a  description  of  the 
land  sufficient  to  pass  the  land  itself ;  or  it  may  be  con- 
strued to  mean  only  the  profit  of  pasturing  cattle,  whilst 
the  land  itself  in  respect  of  all  other  uses  remains  the 
property  of  another.  The  construction  depends  primarily 
upon  the  context  of  the  instrument  in  application  to  the 
circumstances;  and  if  doubtful  it  may  further  be  explained 
by  the  usage  in  which  it  has  been  accepted  (k) . 

"Common"  is  used  as  a  general  expression  for  "a 
profit  which  a  man  hath  in  the  land  of  another  " ;  the 
common  interest  being  between  the  owner  of  the  profit  and 
the  owner  of  the  soil,  or  between  the  owner  of  the  profit 
and  other  owners  of  like  profits ;  and  in  the  latter  case  it 
may  be  exclusive  of  the  owner  of  the  soil.  There  are 
various  species  of  commons : — of  pasture,  of  estovers,  of 
turbary,  of  pischary,  of  digging  for  coals,  minerals,  and 
the  like  {I). 


(h)  Co.  Lit.  58  b  ;  Stammers  v. 
Dixon,  7  East,  200  ;  Johnson  v. 
Barnes,  L.  R.  8  C.  P.  527  ;  41  L.  J. 
C.  P.  250. 

(J)  Co.  Lit.  4  J  ;  Cox  v.  Glue,  Cox 
V.  Monsley,  5  C.  B.  533  ;  Coverdale 
V.  Charlton,  L.  E.  4  Q.  B.  D.  104  ; 
48  L.  J.  Q.  B.  128. 


(j)  Jones  y ^Richard,  5  A.  &  E. 
413. 

(/c)  Co  Lit.  4  b  ;  Stammers  v. 
Dixon,  7  East,  200  ;  Doe  v.  Bevis, 
7  C.  B.  604  ;  Mogg  v.  Tatton,  L.  E. 
6  Q.  B.  D.  10;  50  L.  J.  M.  17. 

(l)  Co.  Lit.  122  «;  Pottery.  North, 
1  Wms.  Saund.  349  b. 
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Common  of  pasture  is  the  right  of  feeding  beasts  on  Common  of 
another's  land ;  and  it  is  so  called  "  for  that  the  feeding  of  ^^^  ^^' 
beasts  in  the  land  wherein  the  common  is  to  be  had  belongs 
to  many"  (;«).     Common   of  pasture  can  be  taken  only 
by  putting  cattle  upon  the  land  to  eat  the  herbage  ;  thus 
differing  from  a  right  to  the  herbage  of  land  which  may 
be  taken  by  cutting  it  and  carrying  it  away  to  use  else- 
where for  food,  litter,  or  manure  {ii). — Common  of  pasture  In  gross, 
may  be  in  gross,  or  aj>pu>'te»(int.     Common  of  pasture  in 
gross   may  be    claimed   by  grant   or   by  prescription   at 
common  law.     It  is  defined  and  limited  by  the  express 
terms  of  the  grant,  or  by  the  mode  of  use  and  enjoyment 
upon  which  the  prescription  is  founded.     It  may  be  of  any 
kind  that  is   capable   of  being  made   the   subject  of  a 
grant  (o) . 

Common  of  pasture  appiuienant  is  claimed  as  an  inci-  Common  of 
dent  annexed  to  a  dominant  tenement,  and  is  defined  and  appiStenant. 
limited,  directly  or  indirectly,  by  some  beneficial  connec- 
tion with  the  occupation  of  that  tenement  (jo).  It  may 
be  limited  to  the  cattle  "  levant  and  couchant "  upon  the 
dominant  tenement,  or  to  the  cattle  required  for  ploughing 
and  manuring  the  tenement,  or  to  cattle  of  a  certain 
species,  or  it  may  be  "  stinted,"  that  is  limited  to  a  certain 
number  of  cattle,  either  fixed  absolutely  or  by  reference  to 
the  value  or  extent  of  the  tenement  {q) . — The  phrase  Cattle  levant 
"  levant  and  couchant "  literally  imports  that  the  cattle 
should  be  permanently  kept  upon  the  land ;  but  it  is  con- 
strued in  modern  times  to  refer  to  the  capacity  of  the 
tenement  to  maintain  the  cattle  rather  than  as  a  condition 
to  be  literally  satisfied.  "  It  is  settled  that  what  is  meant 
by  cattle  levant  and  couchant  is  the  number  of  cattle  which 
the  land  in  respect  of  which  the  common  is  claimed  will 
maintain,   and    that  it  is   a  mode   of   admeasuring  the 


(m)  Co.  Litt.  122  a.  (o)  Ante,  p.  326. 

(re)  Ante,  p.  331 ;  Se  la  Warr  v.  ( p)  Ante,  p.  327. 

Wiles  L  K.  17  C.  I).  535  ;  50  L.  J.  (?)  Baylis  v.  Tyssen-Amhurst,  L. 

C.  754.  E.  6  C.  D.  507  ;  46  L.  J.  C.  718. 
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common  "(r).  So  long  as  the  tenement  retains  the 
capacity  for  maintaining  the  cattle  the  appurtenant  com- 
mon may  continue,  although  in  fact  no  cattle  are  kept 
upon  it  and  the  tenement  is  used  for  other  purposes ;  thus 
where  the  tenement  had  been  partly  built  upon  and  the 
rest  turned  into  orchard  ground,  it  was  held  to  be  not  such 
a  change  of  the  dominant  tenement,  in  respect  of  the 
capacity  for  maintaining  cattle,  as  would  prove  an  aban- 
donment or  loss  of  the  pre-existing  right  of  common  (s). 
But  the  claim  cannot  be  supported  as  appurtenant  to  a 
house  only,  without  any  land  or  curtilage  on  which  the 
cattle  could  be  kept(!;).  A  claim  of  common  for  cattle 
levant  and  couchant  upon  a  "  cottage  "  was  formerly  held 
good,  because  a  cottage  with  less  than  four  acres  of  land 
was  against  the  statute  31  Eliz.  c.  7  (repealed  15  Geo.  III. 
c.  32)  {i(). 
Stinted  Common  appurtenant  may  be  "  stinted  "  or  limited  to 

a  fixed  number  of  cattle,  as. common  for  a  certain  number 
of  cows,,  or  oxen,  or  sheep,  or  horses  {v) ;  "  there  is  no 
difference  when  the  prescription  is  for  cattle  levant  and 
couchant,  and  when  for  a  certain  number  of  cattle  levant 
and  couchant ;  but  when  the  prescription  is  for  common 
appurtenant  to  land  without  alleging  that  it  is  for  cattle 
levant  and  couchant,  there  a  certain  number  of  cattle 
ought  to  be  expressed,  which  are  intended  by  the  law  to 
be  levant  and  couchant "  (w) .  Common  may  also  be 
stinted  to  a  number  proportioned  to  the  annual  value  of 
the  tenements  (x) ;  or  to  a  number  proportioned  to  the 
extent  of  the  tenements,  as  for  a  certaia  number  per 
acre  («/) .     And  it  seems  there  may  be  common  for  a  share 

(r)  Per  cur.   Cheesman  v.   Hard-  I  Ld.  Raym.  726. 

man,  1  B.  &  Aid,  711 ;  Parke,  B.,  (w)  Morse  v.   Welh,    13  Co.  66; 

Whitelock  v.  Hutchinson,    2   M.  &  Cheesman  v.  Sardham,  1  B.  &  Aid. 

Eob.  205.  706. 

(6)   Carr  v.  Lambert,  L.  R.  1  Ex.  (x)  Foxy.  Amhurst,  L.  R.  20  Eq. 

176;  34  L.  J.  Ex.  68.  403;  ii  L.  J.   C.   66S ;  Baylis  v. 

[t)  Schoks  \.  Hargreaves,  b  T.  R.  Tyssen- Amhurst,  L.  R.  6  0.  D.  509. 

46  ;  Bemon  v.  Chester,  8  T.  R.  396  ;  {y)  Ball  v.    Harding,     i    Burr. 

Mickett^  V.  Salwey,  2  B.  &  Aid.  360.  2426  ;    Hall  v.    Byron,    L.    R.    4 

(m)  Emerton-v.  Selby,  6  Mod.  115.  G.  D.  667  ;   Cheesman  t.  Hardham, 

\v)  Holt,  C.  J.,  Richards  v.  Squibb,  1  B.  &  Aid.  706. 
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or  fractional  part  of  an  animal,  to  be  enjoyed  by  join- 
ing with  other  commoners  having  similar  rights,  or  by 
pasturing  a  whole  animal  for  a  fractional  part  of  the 
year  (s) .  Stints  or  measures  of  this  kind  may  be  imposed  by 
the  tenants  or  commoners  themselves  by  virtue  of  customary 
or  statutory  powers  to  fix  the  stint  («) ;  or  by  agreements, 
which  however  bind  only  the  commoners  for  the  time 
being  who  consent  (i). — Common  appurtenant  not  other- 
wise stinted  is  presumptively  stinted  to  cattle  levant  and 
couchant  upon  the  tenement  (c).  A  grant  of  a  tenement 
"  together  with  reasonable  common  of  pasture "  was 
construed  to  mean  pasture  for  cattle  levant  and  couchant, 
that  being  the  usual  and  therefore  the  reasonable  measure 
of  common  ajopurtenant  (d). 

Pasture  without  stint  or  limit,  of  number  or  otherwise,  Unstinted 
cannot  be  claimed  as  appurtenant  to  a  tenement,  but  only  ■^'*^  ^^^' 
as  a  right  in  gross,  which  may  be  created  and  assigned  by 
deed  (e).  An  exclusive  right  of  pasture  may  be  held  by  a 
corporate  borough  in  gross ;  but  to  be  enjoyed  by  the 
burgesses  tinder  the  usual  restrictions  of  common  rights 
inter  se,  such  as  that  of  cattle  levant  and  couchant  upon 
their  respective  tenements  (/). — An  iinstinted  pasture  or 
an  exclusive  right  of  pasture  may  be  exercised  by  agisting 
or  taking  in  to  feed  the  cattle  of  a  stranger  ;  because  it  is 
immaterial  to  the  owner  of  the  land,  who  retains  no 
interest  in  the  pasture.  And  a  common  of  pasture  stinted 
to  a  certain   number   may  be  exercised   by  feeding   the 

(z)  See  Nichols  v.  Chapman,  5  H.  &  (d)  Doidge  v.  Carpenter,  6  M.   & 

N.  643  ;   29  L.  J.  Ex.  461  ;  Etlard  S.  47. 

T.  Hill,  Siderfin,  226.  {e)    Weekly    t.     Wildman,     1    L. 

(a)  Foxy. Amhnnt,  supra ;  Saylis  Eaym.  407;  Ivatt  v.  Mann,  3  M. 

T.  Tijssen-Amhurst,  supra;  13  Geo.  &  G.  691  ;  Morleyy.  Clifford,  L.  R. 

3,  c.  81.  20   C.  D.   7.53;  51   L.  J.  C.   687; 

(i)  Chapman  v.  Covilan,  13  East,  Welcome  t.    Upton,    6    it.    &    "W. 

lO;  536. 

\e)  Benson    v.   Chester,    8   T.   E.  (/)  Johnson  t.  Barnes,  L.  R.  8 

396  ;  Chapman  v.  Cowlan,  13  East,  C.  P.   527;  41   L.   J.   C.  P.  250; 

10  ;     Powell  r.  Fouiis,    1  Y.    &   J.  The  King  v.  Churchill,  4  B.   &  C. 

161  ;  Jones  y.  Miehard,  6  A.  &  E.  7.^)0  ;  Mellor  v.  Spateman,   1  Wms. 

530  ;  Morley  v.   Clifford,  L.  K.  20  Saund.  ZiQd. 
CD.  161 ;  51  L.  J.  C.  687. 
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cattle  of  others,  provided  there  be  no  surcharge  (/),  or 
it  may  be  assigned  altogether  (</).  Common  appurtenant 
for  cattle  levant  and  couchant  cannot  be  used  for  feeding 
the  cattle  of  others  ;  unless  such  cattle  are  hired  and  kept 
by  the  commoner  as  his  own  (/*). 

Sheep-walk.  A  common  of  pasture  may  be  claimed  for  a  certain 
species  of  animals  only,  as  for  sheep,  which  is  kno^\Ti  as  a 
"  sheep  walk,"  and  under  certain  circumstances  as  a  "  fold 
course  "  (i).  In  ancient  times  it  was  commonly  subject  to 
"  foldage,"  or  the  obligation  of  folding  the  sheep  upon  the 
demesnes  of  the  manor  for  the  benefit  of  manuring  the 
land  {j)  ;  a  similar  right  of  "  foldage  "  was  sometimes 
exacted  from  the  tenants  of  a  manor,  as  a  service  of  their 

Pannage.  tenure  (A'). — Common  of  "  pannage  "  is  the  right  of  feeding 
swine  in  woods  and  forests  with  the  acorns  and  beech  mast 
fallen  from  the  trees.  In  ancient  times  it  was  frequently 
the  subject  of  grant  or  of  manorial  custom;  and  in  some 
places  it  is  a  valuable  right  at  the  present  day.  It  gives 
no  specific  right  or  interest  in  the  growing  trees,  or  to  take 
the  produce  from  them,  or  to  restrain  the  owner  from 
cutting  them  for  timber  or  from  lopping  them  ia  the 
proper  course  of  management  (/) . 


Common 
appendant. 


The  earliest  form  of  common  appurtenant  is  the  common 
of  pasture  appendant  to  arable  land  at  common  law.  Upon 
the  grant  of  a  close  of  arable  land  by  the  lord  of  a  manor 
before  the  Statute  of  Quia  Umptores,  there  was  appended 
by  general  custom  or  common  law  the  right  of  pasturing 
upon  the  wastes  of  the  manor  the  cattle  that  were  neces- 


(/)  2  Wms.  Saund.  327,  JIos- 
hins  V.  Robins. 

{g)  Daniel  v.  SansVp,  2  Lev.  67  ; 
Drury  v.  Kent,  Cro.  Jac.  14. 

(h)  Fer  cur.  Bennett  v.  Hecvc, 
Willes,  232  ;  Jones  v.  Richard,  5 
A.  &  E.  530. 

(i)  Jones  v.  Richard,  5  A.  &  B. 
413;  6  lb.  530  ;  Robinson  v.  Duleep 
Singh,  L.  R.  11  0.  D.  798  ;  48  L. 
J.  0.  758. 


[j)  Brook  V.  WilUt,  2  H.  Bl. 
224. 

(/c)  8  Co.  125J ;  Punsany  v. 
Leader,  1  Leon.  11  ;  Robinson  v. 
Duleep  Singh,  L.  E.  11  C.  D.  810. 

(I)  Chilton  T.  Corp.  of  London, 
L.  E.  7  C.  D.  562  ;  47  L.  J.  C. 
433  ;  Bracton,  1.  iv.,  u.  38,  cited 
in  De  la  Warr  t.  Miles,  L.  E.  17 
0.  D.  535  ;  49  L.  J.  C.  479. 
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sary  for  ploughing  and  manuring  tlie  land  inclosed.  After 
the  Statute  of  Quia  Emptores  a  grant  of  manorial  land  took 
the  land  out  of  the  manor  altogether  as  regards  the  tenure ; 
for  the  grantee  by  force  of  the  statute  held  directly  of  the 
superior  lord  and  not  of  the  manor,  and  therefore  the  incident 
of  common  appendant  no  longer  attached  (»?.).  "  Common 
appendant  is  of  common  right  and  therefore  a  man  need 
not  prescribe  for  it"  ;  hut  by  reason  of  its  early  origin  it 
necessarily  imports  a  prescriptive  title,  and  hence  it  is  said 
that  "  appendants  are  ever  by  prescri]Dtion,  but  appurte- 
nants may  be  created  at  this  day"  («). — Common  appen- 
dant can  be  claimed  for  arable  land  only,  or  at  least 
for  land  originally  arable  ;  it  cannot  be  claimed  as 
originally  granted  for  a  house,  or  for  meadow  or 
pasture  land.  But  "  if  a  man  has  had  common  for  cattle 
which  serve  for  his  plough  appendant  to  his  land,  and 
perhaps  of  late  time  an  house  is  built  upon  part  and  some 
part  is  employed  to  pasture  and  some  for  meadow,  in  this 
case  the  common  remains  appendant ;  it  shall  be  intended, 
in  respect  of  the  continual  use  of  the  common,  at  the  begin- 
ning all  was  arable  ;  but  in  pleading  he  ought  to  prescribe 
to  have  it  appendant  to  land ;  and  although  now  it  is 
pasture  or  meadow,  yet  it  is  arable,  id  est,  may  be 
ploughed"  (o). 

Common  appendant  is  limited  to  "  commonable  cattle,"  Oommouatle 
that  is,  cattle  that  serve  for  the  maintenance  of  arable 
land,  namely,  horses  and  oxen  to  plough  the  land,  and 
cows  and  sheep  to  manure  it.  Common  appurtenant  by 
grant  or  prescription  has  no  such  limits,  but  may  extend 
to  swine,  goats,  geese,  and  the  like,  according  to  the  terms 
of  the  grant  or  the  prescriptive  usage  ;  it  is  limited  only  by 
the  condition  of  being  appurtenant  to  the  tenement  [p). 

(m)  Co.  Litt.  1223;  2  Inst.  85;  (0)   Tyrringhairi' s  case,  4  Co.  375; 

4    Co.     37a,     Tyrringham's     case ;  Carr-v.  Lambert,  L.  R.  1  Ex.  168  ; 

Warrick  v.   Queen's  Coll.,  L.  B.    6  34  L.  J.  Ex.  66  ;  ante,  p.  334. 
Ch.  716  ;  40  L.  J.  C.  780.  (p)  Co.  Lit.   122  a;  4  Co.  37  a, 

{n)  Co.  Lit.    121s,    122a;    Har-  Tyrringham's  case;   per  cur.   Dun- 

grave's  note,  ib.  raven  v.  Llewellyn,  15  Q.  B.  810. 
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The  grant  of  a  tenement  with  the  common  law  incident 
of  common  appendant  may  also  have  other  profits  appur- 
tenant to  it ;  which  may  be  evidenced  by  the  terms  of  the 
grant  or  by  prescriptive  use  {q) .  A  claim  of  common  for 
all  commonable  cattle  may  be  supported  by  evidence  of 
•the  commoner  turning  out  all  kinds  of  commonable  cattle 
that  he  kept,  though  he  had  never  kept  any  sheep  (r). 
— The  commonable  cattle  must  be  levant  and  couchant 
upon  the  land ;  but  this  condition  here  imports  no  more 
than  the  connection  of  the  cattle  with-  the  land  which  is 
necessary  for  ascertaining  the  number.  "  The  tenant  can 
only  have  a  right  of  common  for  such  cattle  as  are  levant 
and  couchant  on  his  estate,  that  is,  for  such  and  so  many 
as  he  has  occasion  for  to  plough  and  manure  his  land  in 
proportion  to  the  quantity  thereof"  (s).  "The  right  of 
common  appendant  is  confined  to  arable  land  only,  and 
yet  the  party  must  state  in  claiming  this  right,  that  the 
cattle  were  levant  and  couchant  upon  the  land  ;  it  follows 
therefore  that  arable  land  in  point  of  law  may  have  cattle 
levant  and  couchant  thereon  "  {t) . 

Common  of  Common  pur  cause  de  vicinage,  or  intercommoning,  is 

viomage.  where  adjacent  commons  are  open  and  unfenced,  and  there 

is  a  local  custom  for  the  cattle  to  intercommon,  that  is, 
for  the  cattle  rightfully  put  upon  one  common  to  stray 
and  feed  upon  the  other.  The  commoners  of  one  common 
have  no  right  to  turn  out  cattle  upon  the  other,  "  but  they 
must  escape  thither  of  themselves  by  reason  of  vicinity. 
In  which  case  one  may  inclose  against  the  other,  though  it 
bath  been  so  used  time  out  of  mind,  for  that  it  is  but  an 
excuse  for  trespass"  {u).  "The  substance  of  the  custom 
is  that  cattle  lawfully  on  one  common  have  been  used  to 
stray  upon  the  other.     AH  that  is  necessary  therefore  for 

[q)  Warrick  V.  QiieenU  Coll.,  L.  E.  (s)  Bennett  v.  Reeve,  Willes,  231. 

6  Ch.  726 ;  40  L.  J.  C.  780.  {t)  Per  cur.   Gheesman  v.  Hard- 

()■)  Mainfold  v.  Pennington,  4  B.       ham,  1  B.  &  Aid.  710. 
&  C.  161.  («)  Co.  Lit.   122«;    4  Co.   38^ 

Tyrringham^s  case. 
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the  pleading  to  show  is  that  the  cattle  were  lawfully  on 
their  own  common  before  they  strayed."  The  custom 
may  be  proved  by  immemorial  usage  of  cattle  straying 
and  feeding  upon  the  commons  of  vicinage,  or  by  reputa- 
tion ;  and  the  evidence  of  cattle  straying  may  be  met  by 
proof  that  they  were  constantly  driven  back.  The  right 
of  a  commoner  to  his  own  common,  to  which  the  com- 
mon of  vicinage  is  incident,  is  not  necessarily  immemorial, 
but  may  be  claimed  by  grant  or  by  modern  prescription 
under  the  Prescription  Act  (v).  The  commoners  are  re- 
stricted, as  to  the  number  and  kind  of  cattle,  by  their 
rights  upon  their  own  respective  commons,  without  respect 
to  the  extent  of  the  common  of  vicinage ;  "  for  the  original 
cause  of  this  common  for  cause  of  vicinage  was  not  for 
profit,  but  for  preventing  of  suits";  and  "if  all  the  cattle 
feed  promiscue  together  through  the  whole,  it  wiU  be  no 
prejudice  to  one  or  the  other  "  («').  In  case  of  surcharging 
the  common  of  vicinage  a  commoner  of  the  latter  may 
bring  an  action  upon  the  case ;  but  he  cannot  determine 
the  question  for  himself  by  distraining  or  driving  off  the 
cattle  in  excess  («).  Common  of  vicinage  cannot  extend 
through  the  adjacent  common  to  commons  beyond ;  it  is  a 
mutual  right  between  adjacent  commons  only,  and  it 
seems  is  restricted  to  two  commons  (j/) . — No  similar  custom 
can  arise  between  two  tenements  held  in  several  and 
exclusive  ownership  over  which  there  are  no  commons  > 
nor  between  commoners  and  an  adjoining  unfenced  tene- 
ment over  which  there  is  no  common  ;  nor  between  a  sepa- 
rate tenement  and  a  common  ;  the  claim  being  in  deroga- 
tion of  the  general  exclusive  ownership  of  land,  "  the 
general  principles  of  law  require  that  it  should  be  shown 
to  arise  by  grant  oi*  prescription  "  (2) . 


{v)  Priehard  v.  Powell,  10  Q.  B.  {y)  Bromfleld  v.  Kirber,  11  Mod. 

603  ;  Heath  v.  Elliott,  i  Bing.  N.  C.  72  ;    Commiss.  of  Sewers  v.   GUsse, 

388  ;  Clark  v.  Tinkler,  10  Q.  B.  604.  L.  E.  19  Eq.  134  ;  44  L.  J.  0.  129. 

(w)  7  Co.  5  *,  Corbet's  case.  (z)  Jones  r.  Robin,  10  Q.  B.  637  ; 

ix)  Cape  T.  Scott,  L.  R.  9  Q.  B.  Clarke  v.   Tinkler,  10  Q.   B.   604 ; 

269 ;  43  L.  J.  Q.  B.  65.  Heathy.  Elliott,  4  Bing-.  N.  0.  388. 

z2 
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Whilst  the  custom  prevails  the  oommoners  cannot  drive 
out  the  cattle  straying  on  to  their  common,  but  must  suffer 
them  to  be  there ;  their  only  remedy  is  to  extinguish  the 
mutual  rights  by  inclosure  («) ;  but  "  a  commoner  may 
go  on  to  a  common  of  vicinage  to  drive  his  cattle  off  into 
his  own  common,  for  he  ought  not  to  keep  them  in  the 
common  of  vicinage,  and  he  may  justify  this  trespass  "  (b). 
Inclosure.  — Common  of  vicinage  may  be  extinguished  at  any  time  by 
inclosure  of  one  of  the  commons  in  a  manner  to  prevent 
the  straying  of  cattle  from  the  other  common.  Where  a 
private  Inclosure  Act  had  extinguished  the  rights  over  one 
of  the  commons  and  allotted  it  into  separate  tenements, 
but  no  inclosure  had  in  fact  been  made  under  it ;  it  was 
held  that  the  private  Act  did  not  affect  the  rights  of  the 
other  commoners,  who  might  continue  their  common  of 
vicinage  until  prevented  by  an  inclosure  in  fact  (c) .  Where 
an  inclosure  was  made  of  one  of  the  commons  leaving  only 
a  passage  for  a  highway  across  the  commons,  it  was  held 
that  as  the  inclosure  and  separation  were  not  complete  the 
common  of  vicinage  was  not  in  fact  excluded  (d) . 


Common 
fields. 


There  is  a  species  of  intercommoning  still  prevailing  in 
some  places,  where  arable  land  is  held  by  several  persons 
in  small  parcels  intermixed  and  unin closed,  with  the  right 
appendant  by  custom  to  each  parcel  to  have  common 
over  the  whole  when  the  crops  are  off,  for  such  common- 
able cattle  as  are  required  to  plough  and  manure  the  land. 
The  fields  of  arable  land  held  in  this  manner  are  called 
"  common  fields,"  and  the  common  is  known  locally  by  the 
term  "common  of  shack"  (<?).  "Common  fields"  are 
said  to  be  the  remains  of  a  mode  of  holding  and  cultivat- 
ing land  prevalent  in  ancient  times  ;  they  were  of  frequent 
occurrence   until   they  were  for  the   most   part  inclosed 


(a)  Co.  Lit.  122  «;  per  cur.  Jones 
T.  Robin,  10  Q.  B.  630. 

(i)  Holt,  C.  J.,  BromJieU  v. 
Kirbcr,  11  Mod.  72. 


(c)  Wells  T.  Pearcy,  1  Bing.  N.  C. 
556. 

(d)  Qullett  V.  Lopes,  13  East,  348. 

(e)  Corbet'' s  case,  7  Co.  5  a ;  Chees* 
man  v.  Hardham,  1  B.  &  Aid.  710. 
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under  modern  Inolosure  Acts.  Evidence  of  reputation  is 
admissible  to  prove  tlie  custom,  as  it  concerns  the  rights  of 
all  persons  interested  in  the  common  field  (/) .  By  custom 
a  freeholder  in  the  common  field  may  inclose  his  parcel  and 
so  exclude  the  other  freeholders  from  common ;  and  at 
same  time  as  a  consequence  in  law  he  excludes  himself 
from  common  over  the  other  uninclosed  lands  (g).  The 
times  for  opening  and  closing  the  common  may  he  fixed 
by  custom,  or  by  agreement  of  the  freeholders ;  and  in 
general  the  commoners  may  put  in  cattle  at  the  proper 
time,  although  the  crops  are  not  wholly  gathered  (/«) . 
Powers  for  the  better  cultivation,  improvement  and  regu- 
lation of  common  arable  fields  were  given  to  the  occupiers 
by  the  statute  13  Geo.  III.  c.  81.  And  powers  to  inclose 
such  fields  and  to  extinguish  the  right  of  intercommonage 
have  been  given  by  the  statutes  6  &  7  WiU.  lY.  o.  115, 
and  8  &  9  Vict.  c.  118  (the  General  Inclosure  Act). — The  LammaB 
intercommoning  of  "  Lammas  lands  "  is  of  a  similar  kind.  ^^  ^' 
These  are  meadows  or  pasture  lands  held  in  exclusive 
possession  during  the  season  of  the  year  for  taking  the  first 
crop,  and  open  to  common  pasture  during  the  rest  of  the 
year,  generally  from  Lammas  to  Candlemas ;  the  number 
of  cattle  being  restricted  to  those  levant  and  couchant  upon 
the  dominant  tenements,  or  accordiag  to  a  stint  or  number 
regulated  by  custom  or  by  the  commoners  («). 

Common  of  estovers  is  the  profit  of  taking  wood  and  Conunonof 
other  materials  necessary  for  the  maintenance  and  supply  ''^  °'*'^'^^* 
of  a  house  or  land,  including  what  are  known  by  the  terms 

(/)  TFeeJcs  v.  Sparke,  1  M.  &  S.  500  ;   46  L.  J.  C.  718  ;    Mchols  v. 

679.  Chapman,  5  H.  &  N.  643  ;  29  h.  J. 

[g)  Corbet's  ease,  supra;  Sickman  Ex.461.     The  Act  for  correcting 

T.  Thorn,   2  Mod.  104 ;   Barber  v.  the  calendar,  24  Geo.  2,  c.  23,  d.  5, 

Dixon,  1  WUs.  44 ;  Sow  t.  Strode,  advanced    the    date    for    opening 

2  Wils.  269.  commons  of    the    above   kind   by 

(h)    Year  Book,    21   Hen.   VI.,  eleven  days,  to  compensate  for  the 

cited  2  Leon.  202.  days  taken  out  of  the  calendar ;  so 

(i)  Fox  V.  Amhurst,  L.  E.  20  Eq.  that  Lammas  or  1  August  became 

403'   44  L.  J.  C.  666;   Batjlis  v.  1 2  August  for  that  purpose. 
Tyssen-Amhurst,   L.   R.   6   C.   D. 
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house-bote,  plough-bote,  cart-bote  and  hedge-bote.  These 
terms  have  been  already  explained  with  reference  to  the 
common  law  right  of  a  tenant  for  life  or  for  years  to  take 
the  estovers  from  his  own  tenement.  Common  of  estovers 
is  the  right  of  taking  similar  things  to  the  same  extent 
from  the  land  of  another  (/).  The  right  of  estovers  may 
extend  by  grant  or  custom  to  other  materials  required  for 
the  use  or  repair  of  the  tenement,  as  cutting  and  taking 
litter  for  the  use  of  the  cattle  kept  upon  the  tenement  {k), 
and  taking  sand,  gravel,  stone,  clay  and  the.  like ;  in  such 
cases  the  occupier  in  order  to  justify  the  exercise  of  his 
right  must  prove  the  want  of  repair  or  other  necessity,  and 
that  he  entered  for  the  purpose  of  taking  the  material  in 
question,  and  that  he  ajjplied  it  to  the  required  purpose  (/). 
Common  of  estovers  of  the  above  kinds  over  the  wastes  of 
a  manor  is  a  frequent  incident  of  the  tenements  of  the 
manor,  both  freehold  and  copyhold.  The  right  of  a  tenant 
at  common  law  to  take  estovers  without  impeachment  of 
waste  is  not  a  profit  h  prendre  in  the  land  of  another,  being 
a  profit  of  his  own  tenement,  and  is  subject  to  the  terms  of 
his  lease.  So  the  customary  rights  of  copyholders  to  take 
profits  from  their  own  tenements,  as  to  dig  gravel,  sand, 
and  the  like,  are  not  profits  a  prendre  (w) . 
Commou  of  Common  of  turbary  is  the  right  to  cut  turf  for  fuel.     It 

^  ^'^'  may  be  appm'tenant  to  a  house  to  be  consumed  therein  for 

necessary  fuel ;  and  it  then  passes  in  a  conveyance  of  the 
house  without  special  mention.  But  it  cannot  be  appur- 
tenant to  land,  merely  as  open  land,  because  not  applicable 
thereto  («).  It  may  be  granted  as  a  right  in  gross  (o) .  In 
a  case  under  an  Inclosure  Act  it  was  held  that  the  occu- 
piers of  certain  ancient  tenements  for  the  time  being  were 
entitled  to  common  of   turbary  by  way  of   a  charitable 

(j)  Ante,  p.  36;  2  Blaokst.  Com.  (m)  Sanmer  v.  Chance,  4  D.  J.  & 

35.  S.  626;  34  L.  J.  C  413. 

\k)  Bean  v.  Bloom,  2  W.  Bl.  926 ;  («)  Co.  Lit.   121  i;   4  Co.   37  a, 

3  WOs.  456  ;  De  la  JFarr  v.  Miles,  L.  Tyrringham's  Case;  seeSolmev.Bul- 

E.  17  G.  D.  536  ;   50  L.  J.  C.  754.  lock,  3  Levinz,  165. 

(l)  Peppin  T.  Shalcespcar,  6  T.  E.  («)  See  WilsoiiY.Mach-eth,  3  Burr. 

749.  1824. 
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trust,  and  not  as  a  right  appurtenant  to  the  tenements  or 
giving  any  interest  to  the  owners  of  the  tenements  beyond 
enhancing  the  value  of  the  occupation  {p). 

In  copyhold  tenure  the  freehold  is  vested  in  the  lord,  Common  of 
and  the  copyholder  is  only  tenant  at  will,  but  secured  in  "°^^  ° 
his  tenancy  by  the  general  custom  of  the  manor.  Hence 
a  copyholder  cannot  claim  profits  in  the  waste  or  other 
manorial  land  as  appurtenant  to  his  tenement  by  title  of 
prescription,  because  the  lord  cannot  prescribe  to  have 
profits  in  his  own  soil.  But  a  special  custom  of  the  manor 
may  annex  rights  to  the  tenement,  and  by  virtue  thereof 
the  copyholder  may  claim  common  of  pasture,  or  estovers, 
or  any  other  profit.  Such  custom  is  not  open  to  the 
general  objection  to  claiming  profits  by  local  custom, 
because  it  annexes  the  profit  to  the  tenement,  which  neces- 
sarily has  a  determinate  owner,  and  not  merely  to  an 
indeterminate  person,  as  an  inhabitant  or  occupier  in  a 
manor  or  district  (g) .  But  the  claim  of  a  copyholder  to 
common  or  other  profit  in  land  which  is  not  parcel  of  the 
manor  cannot  be  maintained  by  custom,  for  custom  pre- 
vails only  within  the  bounds  of  the  manor;  he  must 
prescribe  in  the  name  of  the  lord  in  right  of  his  tenement 
in  the  ordinary  manner  (r). — Special  customs  as  to  commons 
and  profits  vary  in  different  manors ;  and  the  custom  may 
vary  as  to  different  tenements  in  the  same  manor,  assign- 
ing common  to  some  in  one  part,  and  to  others  in  other 
parts  of  the  waste  ;  and  there  may  be  a  custom  applicable 
to  one  tenement  only,  for  the  other  tenements  may  have 
become  merged  or  extinguished  as  copyholds  (s) .  The 
onus  of  proving  the  custom  lies  upon  the  tenant  who 
claims  the  benefit  of  it  {t). 

The  claim  of  a  copyholder  by  special  custom  of  a  manor  Profits  of 

[p]  Re  Christchurch  Inolosure  Act,  See  post,  p.  568. 
L,  R.  38  0.  D.  520.  (>•)  Foiston  v.  Grachroode,  supra. 

{q)  Foiston  v.   Craohroode,   i  Co.  (s)  Ibid. 

31  b  ;   Gateward's  Case,  6  Co.  59  b ;  (t)  Portland  v.  Hill,  L.  K.  2  Eq. 

Smith  V.  Gatewood,  Cro.  Jao.   152.  765 ;  35  L.  J.  0.  439. 
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copyhold 
tenement. 


to  take  profits  from  the  soil  of  his  tenement,  in  excess  of 
the  general  customary  rights  of  a  copyholder,  as  a  custo- 
mary right  to  dig  and  carry  away  sand,  gravel,  or  other 
minerals,  is  not  a  profit  a  prendre  in  the  soil  of  another, 
but  an  incident  of  his  own  possession.  It  is  therefore  not 
within  the  Prescription  Act,  which  regulates  the  prescrip- 
tive claims  to  profits  a  prendre  (t«) .  Such  rights  may  be 
established  by  custom,  as  incidents  of  the  grant  of  the 
tenement  {v) . 


Eights  of 
common  of 
lord. 


The  lord  of  the  soil  over  which  there  are  rights  of 
common  retains  all  the  beneficial  uses  and  profits  which 
are  not  inconsistent  with  the  rights  of  the  commoners ; 
whatever  has  not  been  granted  away  remains  in  him 
without  any  special  reservation.  Hence  where  there  are 
limited  rights  of  common,  or  more  common  than  is  neces- 
sary for  the  commoners,  the  lord  is  presumptively  entitled 
to  take  the  rest  for  his  own  use  {w) .  Where  the  ovmer  of 
a  farm  claimed  the  appurtenant  right  of  feeding  sheep  on 
a  common,  the  lord  of  the  soil  was  held  entitled  to  all  the 
pasture  which  the  sheep  of  the  farm  did  not  consume ;  and 
therefore  the  commoner  was  not  entitled  to  take  in  other 
sheep  to  feed  there  (x) .  By  custom  the  copyholders  may 
have  the  whole  pasture  of  the  manorial  land,  to  the  ex- 
clusion of  the  lord  (y)  ;  and  by  custom  the  lord  may  be 
stinted  to  a  certain  number  and  species  of  commonable 
cattle,  the  tenants  taking  all  the  residue  of  the  pasture ;  in 
which  case  a  commoner  may  distrain  the  lord's  cattle  put 
on  in  excess  of  his  stint,  as  he  might  that  of  a  stranger  (z). 
— The  right  of  the  lord  in  such  cases  is,  strictly  speaking, 
a  profit  to  be  taken  in  his  awa  soil,  and  not  a  profit  to  be 


(!«)  Sannier  v.  Chance,  4  D.  J.  & 
S   626;  34  L.  J.  C.  413. 

(v)  Salisbury  v.  Gladstone,  9  H. 
L.  C.  692;  34  L.  J.  C.  P.  222. 

(w)  Ellenborough,  C.  J.,  Oowlam 
V.  Sla-clc,  15  East,  112  ;  Bayley,  J., 
Arlctt  V.  Ellis,  7  B.  &  C.  369. 


{x)  Jones  V.  Richard,  6  A.  &  E. 
630. 

(y)  Potter  v.  North,  1  Wms. 
Saund.  383  (2) ;  Soskins  v.  Sobins, 
2  "Wms.  Saund.  324;  Ksher  v. 
Wren,  3  Mod.  250. 

(z)  Eenrickv.  Pargiter,Ye\v.  129. 
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taken  in  alieno  solo;  but  being  a  profit  to  be  taken  con- 
cmrently  with  the  commoners  it  is  often  spoken  of  as  a 
right  of  common.  Thus,  "  it  is  not  an  uncommon  thing 
that  the  lord  has  demesne  farms  that  have  always  been  his 
freehold,  and  whicli  therefore  never  could  strictly  acquire 
the  right  of  common.  Nevertheless  the  tenants  of  these 
demesne  lands  under  the  lord  did  enjoy  the  same  rights  of 
common  over  the  wastes  as  those  persons  to  whom  lands 
had  been  conveyed,  and  they  did  de  facto  enjoy  and  use 
the  rights  of  common,  just  as  if  the  freeholder  of  the 
demesne  lands  was  not  possessed  of  the  freehold  of  the 
land  over  which  the  right  of  common  was  used  "  (a). 

Hence  in  the  General  Inclosure  Act,  8  &  9  Vict.  c.  118,  statutory 
s.  27,  the  provision  made  for  compensation  for  "  any  right  foXd'f '"'^ 
of  pasturage  which  may  have  been  usually  enjoyed  by  the  rights. 
lord  or  his  tenants,"  besides  the  compensation  for  his  right 
to  the  soil,  is  held  to  include  the  quasi  right  of  pasturage 
over  the  wastes  of  the  manor  usually  enjoyed  by  the  lord 
or  bis  tenants  in  respect  of  his  demesne  lands  (J).     Simi- 
larly the  Lands  Clauses  Act,  1845,  8  Vict.  c.  18,  s.  99, 
provides  for  compensation  for  "any  commonable  or  other 
rights  to  which  the  lord  of  the  manor  may  be  entitled, 
in  lands,  other  than  his  right  in  the  soil  of  such  lands." 


(fl)  Per  cur.  Mu^grave  v.  Inclosure  ib)  Itfusgravcv.  Inclosure  Commiss., 

Commiss.,  L.  R.  9  Q.  B.  175  ;  43  L.  R.  9  Q.  B.  162 ;  43  L.  J.  Q.  B. 

L.  J".  Q.  B.  87 ;   ArundeU  v.  Fed-  80.     See  Lloyd  v.  Powis,  4  E.  &  B. 

mouth,  2  M.  &  S.  440.  485. 
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Section  II.  Creation  of  Profits  a  Prendre. 

Grant  of  profits  a  prendre — Statute  of  Frauds — profits  appurtenant. 
Exceptions  and  reservations  of  profits  k  prendre. 
Rights  accessory  to  profits  a  prendre — rights  accessory  to  mining. 
Title  by  prescription  at  common  law. 

The  Prescription  Act — profits  appurtenant — profits  of  copyhold  tene- 
ments. 
Profits  in  gross — corporate  rights. 
Prescriptive  usage  must  be  lawful— oertain^contiuuous. 

Grantofprofit  Profits  a  prendre,  being  incorporeal  hereditaments,  are 
created  by  grant  or  by  prescription.  The  grant  of  a 
profit  a  prendre  requires  a  deed,  whether  it  be  granted  for 
a  freehold  interest  or  for  a  term  of  years ;  and  if  not  made 
by  deed,  it  operates  only  as  a  licence  and  is  rcTOoable  («) . 
"  A  valid  licence  for  a  time  certain  must  be  by  deed  ;  to 
give  a  sole  and  exclusive  right  even  for  an  hour  a  deed  is 
necessary,  and  that  would  be  a  grant;  and  whether  the 
grantee  had  it  in  fee,  or  for  a  term  of  years,  or  even  an 
hour,  he  could  sue  for  a  disturbance  during  the  time  that 

Statute  of  the  interest  under  his  grant  continued"  (b). — A  right  to- 
take  profits  from  land  is  an  interest  in  or  concerning  land 
within  the  4th  section  of  the  Statute  of  Frauds,  and  there- 
fore an  agreement  respecting  it  must  be  in  writing  signed 
by  the  party  to  be  charged  with  it ;  as  an  agreement  re- 
specting the  right  of  shooting  and  taking  game  (c).  A  sale 
of  pasture  to  be  taken  by  the  cattle  of  the  buyer  is  within 
the  statute ;  but  a  contract  by  the  owner  of  pastm'e  for  the 
agistment  of  cattle  or  taking  in  cattle  to  feed  is  not  a 
contract  within   the   statute  {d). — An    agreement   for    a 

(a)  Ante,  p.  198  ;  Co.  Lit.  9  a,b;  (c)    Wel/her  v.  lee,  L.  E.  9  Q.  B. 

Buke  of  Somerset  v.  Fogwell,  5  B.  &  D.  315  ;  51  L.  J.  Q.  B.  485  ;  ante, 

C.  875.  p.  79. 

(J)  Pereur.  Holford^.  Bailey,  13  {d)  Jones  v.  Mint,   10  A.   cS:  E. 

Q.  B.  446,  citing  Sopleins  v.  Robin-  753. 
son,  2  Lev.  2. 


Frauds. 
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profit  k  prendre  made  in  writing  and  duly  signed  may  be 
enforced  as  a  contract,  although,  not  being  tmder  seal,  it 
is  inoperative  in  law  to  convey  the  profits  contracted 
for  (e).  And  if  a  profit  be  in  fact  taken  under  a  parol 
agreement  to  pay  for  it,  the  payment  may  be  recovered  as 
a  debt  (/).  Also  a  parol  reservation  of  game  upon  a 
parol  demise  is  sufiicient  to  protect  a  person  acting  under 
it  from  being  charged  with  a  trespass  in  pursuit  of  game 
under  the  statute  1  &  2  WiH.  IV.  c.  32,  s.  30  (g). 

Profits  a  prendre  which  have  been  made  appiu'tenant  to  Profits  ap- 
land  by  former  grant,  or  by  prescription,  pass  with  the  ^^  ^""^^  ' 
land  by  any  mode  of  conveyance  that  is  sufiicient  to  pass 
the  land,  and  without  express  mention  in  the  convey- 
ance {h).  A  demise  without  deed  of  a  messuage  or  land, 
together  with  incorporeal  rights  which  are  not  apjjurtenant 
to  the  demised  tenement,  though  it  may  be  effectual  as  a 
demise  of  the  tenement,  is  void  as  a  demise  of  the  incor- 
poreal rights ;  as  in  the  case  of  a  parol  demise  of  land 
together  with  the  right  of  shooting  and  taking  game  over 
other  land  («').  As  to  such  incorporeal  rights,  it  can 
operate  only  as  a  licence  (J). 

.  Profits  a  prendre  cannot  be  claimed  by  way  of  exception  Exceptions 
or  reservation  from  a  grant  of   land;  for  an  exception,  tkins'^ofprofi^ts 
strictly  speaking,  applies  only  to  an  existing  part  of  the  » prendre, 
thing  granted ;  and  the  term  reservation,  strictly  speaking, 
applies  only  to  rents  and  services  to  be  rendered  as  the 
condition  of  tenure.     Whereas  profits  a  prendre  are  rights 
newly  created   by  the   terms  of  the  deed  of  grant,  and 
vested  in  some  other  person  than  the  owner  of  the  land, 
either  in  gross  or  as  appurtenant  to  other  land.     Therefore 
expressions  in  a  deed  of  grant  purporting  to  except  or 

{e)  Smart  v.  Jones,  15  0.  B.  N.  S.  (A)  Co.  Lit.  121  b ;  ante,  p.  327. 

717  ;  33  L.  J.  C.  P.  154.  (i)  Bird  v.  Eigginson,  6  A.  &  E. 

(/)  Davis  V.  Morgan,  4  B.  &  C.  8 ;  824  ;   The  Queen  v.  HocJcivorthy,   7 

Jones  v.  Reynolds,  4  A.  &  E.  805.  A.  &  E.  501. 

{£)  Jones  T.   Williams,  46  L.  J.  0')  Ante,  p.  198;  Jones  ^.  Wil- 

M.  272  ;  'ante,  p.  75.  Hams,  46  L.  J.  M.  270. 
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reserve  profits  to  be  taken  by  the  grantor  can  operate  only 
by  being  construed  technically  as  a  re-grant  from  the 
grante.e,  concurrent  with  the  grant  by  which  he  is  made 
owner  of  the  land  (A). — A  grant  of  land  purporting  to 
except  and  reserve  to  the  grantor  the  liberty  of  entering 
the  land  to  hunt  and  take  game  was  held  to  operate  effec- 
tually as  a  re-grant  to  him  of  the  profits  to  be  taken  (/). 
"  The  privilege  of  hawking,  huntiag,  fishing,  and  fouling, 
is  not  either  a  reservation  or  an  exception  in  poiat  of  law ; 
and  it  is  only  a  privilege  or  right  granted  to  the  lessor, 
though  words  of  reservation  and  exception  are  used"  {m). 
— So,  upon  a  grant  of  a  several  fishery  or  exclusive  right 
of  fishing,  with  reservation  to  the  grantor  of  catching  any 
kind  of  fish  for  his  own  table,  it  was  held  that  the  "  reser- 
vation was  equal  to  a  grant,"  being  the  same  as  if  the 
grantee,  being  the  general  owner,  had  granted  the  reserved 
right  to  the  grantor  {n) . — Expressions  of  the  above  kind, 
being  construed  as  a  re-grant,  may  operate  in  favour  of 
other  persons  than  the  grantor,  and  even  in  favour  of 
strangers  to  the  deed  of  grant ;  whereas  an  exception  or 
reservation  in  the  strict  meaning  of  those  terms  can  operate 
only  in  favour  of  the  grantor  himself  (o) . 

Accessory  The  grant  of  a  profit  k  prendre  imports  all  rights  acces- 

rights.  gQpy  -to  the  taking  of  the  profit  in  the  usual  and  proper 

manner,  including  such  use  of  the  land  as  may  reasonably 
be  required  for  that  purpose.  Thus  a  grant  of  growing 
trees  impliedly  carries  with  it  the  right  to  enter  and  cut 
the  trees  and  carry  them  away  in  the  usual  manner,  and 
without  liability  for  unavoidable  damage  to  the  ground 
and  herbage  in  the  cutting  and  carriage  of  the  trees ;  it 
also  gives  the  right  to  enter  the  land  with  intending 
buyers,   to   view   the   trees    for    the   purpose    of   selling 

(h)  Ante,  p.  265.  (n)  Seymours.  Courtenay,  5  Burr. 

{I)    irickham  v.  Sawker,  7  M.  &  2817. 

yf,  63.  (o)    TViokham  v.  Sawker,  supra; 

(m)  Per  cur.  Doe  v.  Lock,  2  A.  &  Chetham    v.    Williamson,    i    East, 

E.  743.  469. 


CHAP.  II.    PKOFITS  A  PRENDRE.  349 

them  {p).  A  grant  of  the  right  to  fish  in  certain  water 
■was  held  to  give  the  right  to  use  the  bank  for  fishing, 
there  being  no  other  means  of  getting  at  the  fish ;  but  not 
the  right  to  dig  a  trench  and  draw  off  the  water  for  the 
purpose  of  taking  the  fish,  because  they  might  be  taken 
with  nets  and  other  means  {q) .  A  grant  of  a  fishery  in  a 
river  may  carry  with  it,  according  to  the  usage  under  it, 
the  right  of  drawing  nets  upon  the  land  (r). 

The  right  to  take  minerals  carries  with  it,  as  an  implied  Eights  ac- 
incident  of  the  right,  the  power  to  enter  the  land  and  dig  ^f^°^*° 
through  the  surface  to  the  minerals,  and  raise  and  carry 
away  the  minerals,  doing  no  more  than  what  is  necessary 
for  the  purpose  (.s) .  A  reservation  of  the  coals  under  land 
granted  was  held  to  include  the  accessory  rights  of  enter- 
ing upon  the  land  to  dig  mines,  and  of  erecting  such 
machinery  as  was  necessary  to  drain  the  mines,  and  to' 
draw  up  the  coals,  including  a  steam  engine  with  a  supply 
of  water ;  also  the  right  of  having  a  convenient  and  sufii- 
cient  road  for  removing  the  coals  profitably,  including  a 
properly  constructed  railway  {t) .  In  such  cases  the  implied 
powers  for  taking  the  profits  are  not  restricted  by  special 
powers  expressly  given  for  the  same  purpose,  unless  the 
restrictive  intention  is  clearly  expressed  («) . — A  power  to 
take  gravel  from  a  pit  was  held  to  import  the  right  to 
take  it  from  the  sides  as  well  as  from  the  bottom  of  the 
pit,  and  so  to  cut  down  the  surface  and  enlarge  the  pit 
laterally  (r) .  But  a  general  power  to  enter  upon  land 
and  to  search  for  and  take  the  minerals,  was  held  not  to 
include  the  right  to  take  a  particular  mineral  by  the 
process  of  taking  ofE  the  entire  surface  of  the  land,  although 
it  could  not  be  effectually  taken  otherwise  {iv) . 

(p)  Plowden,   16;    11    Co.  52  a!,  {t)  SandY.  Eingscotc,  ^M.  kW. 

Liford's   Case;   Siuiceletj  v.  Butler,  174.     Seepost,  p.  210. 

Hob.  168.  (m)   Cadogan  t.  Armitage,  2  E.  & 

iq]  Plowden,  16.  0.  209. 

(r)  Gray  v.  Bond,  2  B.  &  B.  667.  (»)  Ellis  t.  Bromley  Local  Board, 

\s)  Cadogan  y.  Armitage,  2  B.  &  45  L.  J.  C.  763. 

C.   197;  Sogers  V.  Taylor,    1  H.  &  («■)  Hext  v.   Gill,  L.   K.   7  Oh. 

N.  706  ;  26  L.  J.  Ex.  203.  699 ;  41  L.  J.  0.  293. 
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Prescription  The  claim  to  profits  a  prendre  by  prescription  may  be 
law.  °^  supported  at  common  law,  or  under  the  Prescription  Act, 
2  &  3  WUl.  IV.  0.  71. — The  rules  and  principles  of  pre- 
scription at  common  law,  both  of  immemorial  prescription 
and  of  prescriptive  evidence  of  modem  grant,  have  been 
already  treated  of  in  connection  with  easements.  The 
same  rules  and  principles  apply  with  the  necessary  modi- 
fications to  profits  ^  prendre.  Profits  appurtenant  to  a 
tenement  may  be  claimed  by  immemorial  prescription  at 
common  law ;  and  if  the  prescription  is  defeated  by  proof 
of  commencement  of  the  enjoyment  within  the  time  of 
legal  memory,  the  enjoyment  in  fact  may  be  used  as 
evidence  of  a  modern  grant,  though  such  grant  be  non- 
existent. For  "  as  prescription  is  only  evidence  of  an 
immemorial  grant  by  which  m  time  beyond  memory  the 
right  then  began  to  exist,  it  may  equally  begin  to  exist 
through  the  same  medium,  i.e.  of  grant,  now  shown  or 
fairly  to  be  presumed  from  usage,  at  the  present  day  "  (x) . 

The  Presorip-  The  Prescription  Act  treats  profits  a  prendre  differently 
tion  Act.  from  easements  in  requiring  longer  periods  of  enjoyment 
for  proving  a  title.  In  other  respects  the  provisions  of  the 
Act  are  the  same  for  both. — Sect.  1  enacts  "  that  no  claim 
which  may  be  lawfully  made  at  the  common  law,  by 
custom,  prescription,  or  grant  to  any  right  of  common 
or  other  profit  or  benefit  to  be  taken  and  enjoyed  from  or 
upon  any  land  of  any  ecclesiastical  or  lay  person  or  body 
corporate,  except  such  matters  and  things  as  are  herein 
specially  provided  for,  and  except  tithes,  rents  and  services, 
shall,  where  such  right,  profit  or  benefit  shall  have  been  actu- 
ally taken  and  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  thirty  years,  be 
defeated  or  destroyed  by  showing  only  that  such  right, 
profit  or  benefit  was  first  taken  or  enjoyed  at  any  time 
prior  to  such  period  of  thirty  years ;  but  nevertheless  such 

{x)  Cowlam  v.  Slack,  16  East,  108.    See  ante,  p.  282. 
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claim  may  be  defeated  in  any  otlier  way  by  which  the 
same  is  now  hable  to  be  defeated ;  and  when  such  right, 
profit  or  benefit  shall  have  been  so  taken  and  enjoyed  as 
aforesaid  for  the  full  period  of  sixty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 
appear  that  the  same  was  taken  and  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing." — The  operative  words  of  this 
section  are  the  same  as  those  of  the  corresponding  section 
relating  to  easements,  except  the  periods  of  time.  The 
construction  of  the  words  with  reference  to  easements  has 
been  already  treated,  and  is  here  applicable  («/). 

This  enactment  is  construed  to  apply  only  to  such  rights  Profits  ap- 
01  common  and  other  pronts  as  are  appendant  or  appur- 
tenant to  a  dominant  tenement,  and  not  to  claims  of  profits 
in  gross.  This  construction  is  consequent  chiefly  upon  the 
fifth  section  of  the  Act,  which  requires  the  claimant  of  the 
right  in  all  pleadings  to  allege  "  the  enjoyment  thereof  as 
of  right  by  the  occupiers  of  the  tenement  in  respect 
whereof  the  same  is  claimed  for  and  during  such  of  the 
periods  mentioned  in  this  Act  as  may  be  applicable  to  the 
case."  No  such  allegation  can  be  made  as  to  rights  in 
gross ;  they  are  therefore  constructively  excluded  from  the 
Act  (2).  Hence,  as  with  easements,  "tenant  in  fee  simple 
ought  to.  prescribe  in  his  own  name ;  tenant  for  life,  years, 
and  at  will,  in  the  name  of  him  who  hath  the  fee ;  and  as 
he  who  hath  not  any  interest  cannot  have  any  common, 
so  there  is  none  that  hath  any  interest,  albeit  but  at  will, 
and  ought  to  have  common,  but  what,  by  good  pleading, 
he  may  enjoy  it"  (a). — Also,  the  enactment  applies  only  to  Profits  of 
claims  to  some  profit  or  benefit  to  be  taken  or  enjoyed  ^"Py™!"^ 
from  or  upon  land  of  another ;  therefore  it  does  not  apply 
to  the  claim  of  a  copyholder  by  special  custom  of  a  manor 


(y)  Ante,  pp.  286—303.  (a)  6  Co.  60  a,  Gafetmrd's  Case; 

(z)  ShuttleworthY.  Le  Flemmg,  19  seeLordBlackburn,  ffooi^mawv. /Safe- 

C.  B.  N.  S.  687 ;.  34  L.  J.  C.  P.  ash,  L.  R.  7  Ap.  Ca.  660. 
309. 
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to  take  profits  from  the  soil  of  his  own  tenement,  though 
in  excess  of  the  general  customary  rights  of  a  copyholder ; 
such  as  a  customary  right  to  dig  and  carry  away  sand  and 
gravel.  Such  customs  must  be  proved  at  common  law 
independently  of  the  statute  (b) . 


Profits  in 
gross. 


Corporate 
rights. 


Profits  a  prendre  in  gross,  not  being  within  the  Pre- 
scription Act,  must  be  claimed  by  prescription  at  common 
law.  The  claim  may  be  supported  by  evidence  of  imme- 
morial use  and  enjoyment,  either  in  the  claimant  himself 
and  the  ancestors  whose  heir  he  is ;  or  in  another  person 
and  his  ancestors  from  whom  the  title  is  deduced ;  and  the 
claim  must  be  alleged  and  proved  according  to  the  fact  (c). 
The  claimant  cannot  prescribe  in  his  own  person,  but  must 
show  an  immemorial  title  in  those  from  whom  he  claims  (d) . 
— Profits  in  gross  may  also  be  claimed  by  prescriptive  title 
in  a  corporate  body,  to  be  enjoyed  by  individual  members 
of  the  corporation  in  right  of  the  body ;  as  an  exclusive 
right  of  pasturage  vested  in  a  borough,  to  be  taken  by  the 
burgesses  {e) ;  a  several  fishery  in  a  tidal  river  vested  in  a 
borough  for  the  benefit  of  the  free  inhabitants  (/) ;  a  right 
of  cutting  turf  and  taking  gravel  and  other  materials  for 
the  benefit  of  the  freemen  of  the  borough  {g).  Accordingly 
it  is  said  that  "  in  the  common  law  prescription  is  made  in 
the  name  of  a  certain  person  and  of  his  ancestors,  or  those 
whose  estate  he  hath,  or  in  bodies  politic  or  corporate  and 
their  predecessors  ;  for  as  a  natural  body  is  said  to  have 
ancestors,  so  a  body  corporate  is  said  to  have  predecessors." 
An  individual  member  of  the  corporate  body,  or  the  person 
who  in  fact  takes  the  profit,  prescribes  in  right  of  the 
corporate  body  (A). 


{})  Hanmer  v.  Chance,  4  D.  J.  & 
S.  626  ;  34  L.  J.  C.  413  ;  SalUlury 
V.  Gladstone,  9  H.  L.  692  ;  34  L.  J. 
C.  P.  222  ;  post,  p.  56«. 

(e)  Welcome  v.  Upton,  6  M.  &  W. 
398  ;  6  ib.  536. 

(f^)  CornwellY.  Sanders,  3  B.  &  S. 
206  ;  32  L.  .7.  M.  6. 


{e)  Johnson  v.  Barnes,  L.  E.  8 
C.  P.  .527  ;  41  L.  J.  C.  P.  250. 

(/)  Goodman  t.  Saltash,  L.  E.  7 
Ap.  Ca.  633  ;  52  L.  J.  Q.  B.  193. 

(ff)  The  King  v.  TTarhworth,  1 
M.  &  S.  473  ;  The  Queen  v.  Aln- 
wick, 9  A.  &  E.  444. 

(h)  Co. Lit.  113  * ;  Fry,  J.,  Austin 
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The  statute  creates  no  new  rights  to  profits,  but  only  Prescriptive 
shortens  the  period  of  prescription  for  "  claims  which  may  teutM.^* 
be  lawfully  made."  Thus  a  claim  of  common  over  a 
forest  of  the  Crown  which  had  been  actually  taken  and 
enjoyed  for  thirty  years  was  held  to  be  defeated  by  show- 
ing that  at  the  time  when  the  common  was  first  taken  the 
Crown  was  disabled  by  statute  from  granting  any  such 
right,  so  that  the  claim  was  legally  impossible ;  and  it  was 
said  that  the  statute  does  not  apply  to  any  claim  that  could 
not  be  legally  granted,  although  the  commencement  of  the 
enjoyment  does  not  appear  (*'). 

A  prescriptive  claim  evidenced  by  use  and  enjoyment,  Certainty  of 
as  well  as  a  claim  by  grant  in  express  terms,  must  appear  ^  °  ' 
reasonably  certain  and  definite  in  its  nature  and  extent ; 
for  a  usage  that  is  vague  and  uncertain  cannot  establish  a 
right  (y).  A  prescription  to  have  common  of  pasture 
appurtenant  for  cattle  levant  and  couchant  on  the  tene- 
ment, or  common  appendant  for  such  cattle  as  are  required 
to  cultivate  the  land,  was  always  held  to  be  sufficiently 
certain,  upon  the  principle  that  id  certum  est  quod  cerium 
reddi  2>otest  {k).  So  a  prescription  to  cut  litter  for  cattle 
levant  and  couchant,  or  for  the  use  of  a  farm  {I)  ;  and  a 
prescription  for  common  of  estovers,  or  the  right  to  take 
wood  and  materials  for  the  fuel  and  repairs  of  a  house, 
are  sufficiently  certain  ()w).  A  prescription  for  common 
of  pasture  during  a  time  of  the  year  determined  as  to 
the  opening  and  close  by  the  commoners  themselves  was 
held  void ;  biecause  it  was  imreasonable  that  the  time  of 
pasture  should  be  determined  by  the  persons  who  were 
interested  in  making  it  as  long  as  possible.  But  a  pre- 
scription   for    pasture    during    the    season   between   the 

V.  Amhurst,  L.  E.  7  C.  D.  692  ;  47  692  ;   34  L.  J.  C.  P.  222. 

L.  J.  C.  469.  m  2  Co.  Inst.  86. 

(i)  Mill  r.  Neto  Forest  Commiss.,  (I)  Bean  v.  Bloom,  3  "Wils.  456  ; 

]8C   B    60;  25  L.  J.  C.  P.  212.  2  W.  Bl.  926  ;   Dela  Wan- r. Miles, 

U)  iela  jrarrY.Miles.h.'R.n  L.  B.  17  C.  D.  535;  50  L.  J.  C. 

CD.  535;  60  L.   J.  C.  754;  see  764. 

Salishmj  v.  Gladstone,  9  H.  L.  C.  (m)  Ante,  p.  342. 
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removal  of  the  crops  in  each  year  and  tlie  preparing  of 
the  land  for  sowing  is  sufficiently  certain  and  precise  (w). 
A  claim  by  the  owner  of  a  brick-kiln  to  dig  and  take  clay 
from  a  certain  close  "  as  much  as  was  at  any  time  required 
by  him,"  for  making  bricks  at  the  kiln,  was  held  to  be  too 
vague  and  uncertain  to  be  made  by  prescription ;  there 
was  no  measure  of  the  capacity  of  the  kiln,  of  the  quantity 
of  the  clay,  or  of  the  number  of  the  bricks  ;  it  was  there- 
fore an  Ludefinite  claim  to  take  aU.  the  clay,  or  in  other 
words  to  take  from  the  owner  the  whole  close  (o).  And 
a  claim  by  a  copyhold  tenant  upon  an  alleged  custom  of 
the  manor  for  the  tenants  to  take  turf  from  the  waste  for 
the  improvement  of  their  gardens  "  in  such  quantity  as 
occasion  required,"   was  held  to  be  too  "  indefinite  and 

prescriptions  uncertain"  (_p). — A  prescriptive  right  may  be  subject  to  a 
condition,  according  to  the  usage  established ;  as  a  right  of 
common,  paying  for  it  every  year  a  penny;  which  was  held 
a  condition  precedent,  so  that  without  payment  there  was  no 
common,  and  the  cattle  trespassing  might  be  distrained  {q) . 
A  prescriptive  right  to  enter  and  take  minerals,  paying  a 
reasonable  compensation  for  the  use  thereof  and  for  all 
damage  to  the  land,  was  held  to  be  an  entire  prescription, 
of  which  the  condition,  though  subsequent  to  the  right, 
must  be  alleged  and  proved  (;-). 

Continuity  of       fjifj^g  ^gg  ^^^  eniovment  required  to  found  a  prescriptive 

enjoyment.  ,  .  "^   *'  /  .  . 

title  must  in  general  be  continuous  (.s) .  But  in  claims  of 
profits  by  prescription  the  enjoyment  may  be  such  as  is 
not  capable  of  continuity  or  repetition,  as  the  takiag  of 
minerals  or  parts  of  the  soil,  which  can  be  taken  only  once 
in  the  same  spot.  Such  enjoyment,  however,  may  be 
evidence  of  a  right  to  take  the  like  profits  in  other  places 
forming  part  of  one  entire  waste,  manor  or  district  {t). 

[n)  SaylisY.  Tyssen-Amhurst,Jj.  Eliz.  546,  563  ;   Gray^s  Case,  6  Co. 

K.  6  0.  i).  509  ;  46  L.  J.  C.  718.  78  b  ;  Cro.  EKz.  405. 

(o)  Clayton  v.    Corby,    5    Q.    B.  (?■)  Paddock  v.  Forrester,   3  M.  & 

415.  G.  y03. 

{p)  WilsotiM.  Willes,  7  East,  121.  (s)  Ante,  p.  294. 

(g)    Lovelace    v.    Reynolds,    Cro.  {t)  Maxwell  v.  Martin,  6   Bing, 
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Thus  the  usage  of  cutting  turf  from  a  common  was  held 
to  support  the  claim  of  cutting  turf  from  every  part  of  the 
common  where  turf  could  be  found ;  but  exclusive  of  such 
parts  as  were  incapable  of  producing  turf,  which  therefore 
might  be  inclosed  as  against  the  alleged  claim  (m).  The 
continuity  of  enjoyment  of  common  of  pasture  depends 
upon  the  seasons,  and  the  kind  and  quantity  of  common- 
able stock  kept  from  time  to  time,  and  the  extent  of  the 
waste  or  district  over  which  the  common  ranges  {v). 


Section  III.  Extinction  of  Profits  a  Prendre. 

Release — release  of  profits  in  part  of  the  land — presumption  of  release 

from  non-user. 
Alteration  in  dominant  tenement — severance  of  dominant  tenement — 

exhaustion  of  servient  tenement. 
Unity  of  title  of  profit  and  servient  land — unity  of  title  in  part  of  the 

land — common  appendant  apportionable — unity  of  title  in  lord  of 

manor — re-grant  of  copyhold  tenements. 
Approvement  and   inclosure   of  ipvastes — Statutes   of  JMerton  and  of 

Westminster  2 — construction  of  the  statutes — leaving  sufficiency 

of  pasture. 
Approvement  against  copyholders — special  customs  to  inclose. 
Approvement  against  turbary  and  other  commons. 
Inclosure  under  Acts  of  Parliament. 

A  release  of  a  profit  a  prendre  to  the  owner  of  the  land  Release. 
in  which  it  is  taken  operates  by  way  of  extinguishment ; 
for"  a  man  cannot  have  land  and  a  common  of  pasture 
issuing  out  of  the  same  land,  et  sic  de  cieteris"  (a). — Where  Release  of 
there  is  common  appurtenant  over  land  held  in  several  ^f  j^nd. 
tenements,  a  release  of  the  common  in  part  of  the  servient 
land  extinguishes  the  whole  common  ;    otherwise  it  would 
throw  the  whole  burden  upon  the  rest  of  the  land,  to  the 

322;  see  Barnes  V.  Mawson,  1  M.  cfe  123;  20  L.  J.  Q.  B.  133,  post,  p. 

S.  77  ;  Tyrwhitt  v.  Wynne,  2  B.  &  365. 

Aid.  554.  W)  Carry.  Foster,  3  Q.  B.  581. 

(m)  Peardony.  VnderhUl,  16  Q.  B,  («)  Lit.  s.  480 ;  Co.  Lit.  280  a. 

A  A  2 
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prejudice  of  the  tenants.  Accordingly,  "  a  release  of 
common  in  one  acre  is  an  extinguisliment  of  the  whole 
common."  But  if  the  whole  land  in  which  the  common 
is  taken  is  in  one  ownership,  a  release  of  the  common  in 
part  will  not  extinguish  the  common  in  the  rest,  because  it 
is  an  improvement  of  part  for  the  benefit  of  the  owner  and 
with  his  consent  {b) .  An  exclusive  right  of  pasture,  being 
a  right  to  take  the  whole  herbage,  may  be  released  in  part 
of  the  land,  without  extinguishing  it  in  the  rest,  becausfe 
it  is  no  increase  of  the  burden  on  the  rest  or  prejudice  to 
the  owners  (c). — Where  there  are  several  commoners  they 
must  all  join  in  a  release  in  order  to  extinguish  the 
common  in  part  or  in  all  of  the  land  (d). 
Presumption        No  presumption  of  release  or  abandonment  arises  from 

of  release  from  „  n;     v  ^  rm  i  it 

non-user.  mere  non-user  oi  a  profit  a  prendre.  Thus  where  land 
had  been  conveyed  in  fee,  with  a  reservation  of  a  right  to 
take  and  carry  away  minerals,  and  sixty  years  afterwards, 
during  which  there  had  been  no  working  or  claim,  the 
land  was  conveyed  to  a  purchaser  without  notice  of  the 
reservation,  it  was  held  that  no  presumption  arose  of  a 
release  of  the  right ;  the  Court  said  that  "  the  relinquish- 
ment of  the  right  cannot  be  presumed  from  the  non- 
exercise  of  it ;  for  that  mines  are  frequently  piirchased  or 
reserved  not  only  without  any  view  to  immediate  working, 
but  for  the  express  purpose  of  keeping  them  un- 
vsrrought"  («).  Also  profits  a  prendre  being  incorporeal 
hereditaments  are  incapable  of  adverse  possession,  and 
therefore  the  Statute  of  Limitations  has  no  application  by 
way  of  defeating  the  right  (/). 

Alteration  of        Profits  appurtenant  to  a  dominant  tenement  are  extin- 
dominant        guishcd  whoUy  or  in  part  by  such  permanent  alteration  of 

(J)  Soiherhamv.Gree/i,  Gro.'Eiiz.  {d)   Kenyon,    C.   J.,   Bmson    y. 

593;  per  cur.  Miles  Y.  Etteridge,  1  Chester,  8  T.  E.  401. 

Shower,  349  ;  Willes,  J.,  JbAnsowv.  (e)  Seaman  v.   Vawdrey,  16  Ves. 

Barnes,  L.  E.  7  0.  P.  600.  390. 

(c)  Johnson  v.   Barnes,  L.    R.   8  (/)  See  Smith  v.  Lhyd,  9   Ex. 

C.  P.  527  ;  42  L.  J.  0.  P.  259.  562  ;  23  L.  J.  Ex.  194. 
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the  tenement  as  destroys  or  diminislies  the  appurtenancy 
of  the  profits.  "  Changes  in  the  mode  of  managing  farms, 
in  the  description  of  cattle  kept  and  the  kind  of  food  given, 
and  in  the  produce  raised,  the  appropriation  of  the  land 
to  other  uses,  its  conversion  into  nurseries,  hop  gardens, 
market  gardens,  or  buildiag  ground  may  permanently 
diminish  the  demand  of  the  commoners  on  the  pasture  of 
the  common,"  and  may  thus  work  a  permanent  diminution 
or  extinguishment  of  the  right.  Thus,  in  a  case  where  the 
question  arose  whether  the  lord  had  left  sufficient  of  the 
waste  to  satisfy  the  rights  of  the  commoners,  it  was  held 
that  the  average  demand  for  the  last  ten  years  might  be 
taken  as  a  fair  measure  of  the  requirements  of  the  com- 
moners for  the  future  {g) .  Where  a  tenement,  originally 
of  arable  land  with  common  appendant  for  ploughing  and 
manuring  the  land,  is  so  built  over  as  to  be  wholly  in- 
applicable for  keeping  or  using  cattle,  the  right  of  common 
necessarily  ceases  and  is  extinguished.  "But  if  a  man  has 
had  common  for  cattle  which  serve  for  his  plough  appen- 
dant to  his  land,  and  perhaps  of  late'time  a  house  is  built 
upon  part,  and  some  part  is  employed  to  pasture  and  some 
to  meadow,  in  this  case  the  common  remains  appendant, 
and  it  shall  be  intended,  in  respect  of  the  continual  usage 
of  the  common,  at  the  beginning  all  was  arable ;  but  in 
pleading  he  ought  to  prescribe  to  have  it  appendant  to  land 
that  may  be  ploughed,  although  it  is  not  now  in  tillage  and 
ploughed"  [h).  So  also  it  was  held  that  a  right  of  common 
appurtenant  for  cattle  levant  and  couchant  was  not  extin- 
guished or  suspended  by  building  upon  part  of  the  land 
and  turning  the  rest  into  orchard ;  the  capacity  for  maia- 
taining  the  cattle  remaining,  though  not  in  fact  exer- 
cised («'). — Upon  the  same  principle  if  a  house  with  the 
appurtenant  profit  of  taking  estovers  for  fuel  and  repair  be 
pulled  down  without  intention  of  re-building,  the  profit  is 

(g)  Lascelles  v.   Onslow,  L.  K.  2       ante,  p.  334. 
Q.  B.  D.  449  ;  46  L.  J.  Q.  B.  343.  (i)   Garr  v.  lambert,  L.  B.  1  Ex, 

{h)  4  Co.  37  «,  Tyrringham's  Case,       1G8  ;  35  L.  J.  Ex.  121. 
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Seyeranoe  of 

dominant 

tenement. 


Exhaustion 
of  servient 
tenement. 


thereby  extinguished.  But  if  the  house  is  rebuilt  sub- 
stantially as  before,  the  profits  are  retained ;  and  if  the 
house  is  altered,  in  particulars  not  material  to  the  charge 
upon  the  servient  tenement,  the  right  to  take  estovers  is 
not  prejudiced,  but  may  be  applied  to  the  altered  tenement 
to  the  same  extent  as  it  was  enjoyed  before  (/.;). 

Severance  of  the  tenement  to  which  common  is  appur- 
tenant does  not  extinguish  the  common ;  but  it  is  appor- 
tioned to  the  several  parts  of  the  tenement,  each  of  which 
carries  with  it  a  proportionate  share  of  the  common  accord- 
ing to  the  commonable  cattle  appertaining  to  that  part,  so 
that  it  can  be  no  more  charge  to  the  tenant  of  the  land  in 
which  the  common  is  taken  after  the  severance  than  it  was 
before  (^).  "So  if  A.  has  common  appendant  to  twenty 
acres  of  land  and  enfeoffs  B.  of  part  of  the  said  twenty 
acres  to  which  the  common  is  appendant,  this  common  shall 
be  apportioned,  and  B.  shall  have  common  pro  rata"  {m). 
If  the  commoner  leases  to  a  tenant  part  of  the  land  to 
which  the  common  is  appurtenant  "the  common  during 
the  lease  for  years  is  not  suspended  or  discharged,  for  each 
of  them  shall  have  common  rateable  and  in  such  manner 
that  the  land  in  which  shall  not  be  surcharged ;  and  if  so 
small  a  ]Darcel  be  demised  which  wiU  not  keep  one  ox  or  a 
sheep,  then  the  whole  common  shall  remain  with  the 
lessor"  («.). 

A  profit  may  be-  extinguished  by  exhaustion  of  the 
servient  tenement.  Thus  a  lease  of  minerals  is  practically 
determined  by  taking  all  the  minerals  before  the  expiration 
of  the  term.  For  this  reason  an  unexpired  term  of  years 
in  minerals,  after  exhaustion  of  the  minerals,  was  held  to 
be  no  incumbrance  upon  the  title,  nor  any  breach  of  a 
covenant  for  title  (o).     So  after  exhaustion  of  the  turf  on 


{!c)  Luttrell's  Case,  4  Co.  86  a ; 
Brown  v.  Tucker,  4  Leon.  241 ; 
Arietta.  Ellis,  9  B.  &  C.  671. 

(?)  Co.  Lit.  122  a ;  Wild's  Case,  8 
Co.  78  i. 

(in)   4    Co.    37  h,    Ti/rrinffham's 


Case;  Bennett  v.  Eeeve,  Willes, 
230. 

(«)  Morse  y.  TTebb,  13  Co.  66;  8 
Co.  79  b,   Wild's  Case. 

ip)  Spoor  V.  Green,  L.  R.  9  Ex. 
99  ;  43  L.  J.  Ex.  57. 
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a  common  or  on  part  of  a  common  tlie  lord  may  inclose 
against  common  of  turbary  or  the  right  of  cutting  turf  {p) . 

"  Unity  of  possession  of  the  whole  land  to  which  a  profit  TTnity  of  title 
is  appurtenant  and  of  the  whole  land  in  which  the  profit  is  gervientland. 
taken  is  an  extinguishment  of  the  right.     For  when  a  man 
has  as  high  and  perdurable  estate  as  well  in  the  land  as  in 
the  common  and  other  profit  issuing  out  of  the  same  land, 
there  the  common  and  profit  is  extinct."     He  cannot  take 
common  or  other  profit   in  his  own  land  as  a  separate 
right  (g). — "Where  a  person,  being  owner  of  part  of  the  Unity  of  title 
land  in  which  the  common  was  taken,  purchased  the  land  ^j^^^ 
to  which  it  was  appurtenant,  it  was  held  "  that  by  the  said 
purchase  all  the  common  was  extinct ;  for  in  such  case 
common  appurtenant  cannot  be  extinct  in  part  and  be  in 
esse  for  part  by  the  act  of  the  parties  "  (r).     "  So  if  he  who 
has  common  appurtenant  purchase  part   of   the  land  in 
which,  all  the  common  is  extinct ;  or  if  he  takes  a  lease  of 
part  of  the  land,  all  is  suspended "  (s) . — But  "common  Common 
appendant  may  be  apportioned  because  it  is  of  common  appendant 

5^^  '^  .    ■"■  apportion- 

right,  and  therefore  if  the  commoner  purchases  parcel  of  able. 

the  land  in  which  it  is  taken,  yet  the  common  shall  be 

apportioned.     But  not  so  of  a  common  appurtenant,  or  of 

any  other  common  of  what  nature  soever  "  (t). 

The  lord  of  a  manor  cannot  have  any  right  of  common.  Unity  of  title 

strictly  so  called,  over  the  waste  of  the  manor,  because  he  "^  ^"'^^  °^ 

*^  ,  ■  manor. 

is  the  owner  of  the  soil ;  though  pasture  of  the  waste 
remaining  in  the  lord,  subject  to  the  rights  of  commoners, 
is  frequently  so  designated  (u).  Hence,  if  a  tenement  of 
the  manor  becomes  vested  in  the  lord,  aU  appurtenant 
rights  in  the  wastes  of  the  manor  become  merged  in  the 
ownership  and  extinguished ;  and  upon  a  re-grant  of  the 

(p)  ClarlcsmY.  Woodhouse,  5T!.'R.  iotiY.  Bellamy,  \  Leon.  43. 
412;  see  post,  p.  365.  {t)  Co.  Litt.   122  a  ;  4  Co.  37  5, 

(q)  4  Co.  38  a,  Tyrr'mgham! s  Case.  Tyrringham'' s  Case. 

(r)   Tyrring ham' s  Case,  i  Go.  Zi  a;  (u)  Ante,  p.  344;  Blackburn,  J., 

see  ante  p.  356.  Musgravey.  Inelos.  Comm.,  L.  E,.  9 

(s)  8  Co.  19a,  Wild's  Case;  Kimp-  Q.  B.  174  ;  43  L.  J.  Q.  B.  80. 
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tenement  by  the  lord  the  rights  formerly  appurtenant 
do  not  pass  with  it,  unless  expressly  or  impliedly  re- 
granted  («).  If  the  tenement  be  re-granted  "with  all 
commons  and  profits  used  therewith,"  the  former  appur- 
tenant rights  will  pass  as  being  sufficiently  described  in 
the  grant  by  reference  to  the  former  usage  (w).  And  a 
re-grant  of  common  rights  may  also  be  presumed  from  a 
subsequent  continued  use  and  enjoyment  of  them  {x). — 
Copyhold  But  by  general  custom  the  re-grant  of  a  copyhold  tenement 
carries  with  it  all  appurtenant  rights  of  common  and  other 
profits  without  express  mention  and  notwithstanding  a 
preceding  surrender ;  and  they  presumptively  continue 
appurtenant  so  long  as  the  tenement  remains  demisable 
by  copy  {y).  Enfranchisement  of  copyhold  by  convey- 
ance of  the  fee  merges  the  customary  rights  of  common 
and  other  appurtenant  rights  ;  and  the  conveyance  of  the 
fee  expressly  "with  the  appurtenants"  does  not  preserve 
them,  for  they  are  not  appurtenant  to  the  freehold.  If 
intended  to  be  preserved  they  must  be  expressly  re- 
granted,  and  the  Court  would  compel  a  re-grant  upon 
evidence  of  the  intention  (s). 

Approvement       jjj  early  times  the  lord  of  a  manor  exercised  freely  the 

and  mcloeiire       .  .  "^ 

of  waste.  right  of  "  approvement, '  or  improvement  of  the  waste 
land  of  the  manor,  by  inclosing  portions  of  the  waste  for 
the  pm-pose  of  cultivation,  and  granting  the  inolosures  to 
tenants  to  hold  in  severalty ;  who  therewith  acquired  of 
common  right  "  common  appendant"  in  the  residue  of  the 
waste.  And  it  is  said  that  "  by  the  common  law  the  lord 
might  improve  against  any  that  had  common  appendant, 
though  not  against  a  commoner  by  grant"  ;  for  in  the 
latter  case  he  could  not  derogate  from  the  express  terms  of 

(»)  Ball  Y.  Byron,  L.  R.  4  C.  D.  {y)  Badger  v.  Ford,  3  B.  &  Aid. 

667;  46L.  J.  C.  297.  153. 

(w)  Bradshttw  v.  Myre,  Cro.  Eliz.  (z)  Marsham  v.  Hunter,  Cro.  Jao. 

570;    Worledge  v.  Kingswell,    Cro.  263 ;  /Sij/aMi!  v.  iSte/cw,  2  Vera.  250  ; 

Eliz.  794.  Lascelks  v.  Onslow,  L.  K.  2  Q.  B. 

(x)  Cowlam  v.  Slack,  15  East,  115.  D.  433  ;  46  L.  J.  Q.  B.  333. 
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his  grant  (a).  This  process  of  inclosure  in  course  of  time 
operated  to  the  prejudice  of  the  commoners  by  increasing 
their  number  and  restricting  their  common ;  wherefore 
the  right  of  approvement  was  declared  and  regulated  in 
the  folloMdng  statutes. 

The  Statute  of  Merton,  20  Hen.  III.  c.  4,  after  reciting  Statute  of 
that  "  many  great  men  of  England  which  have  infeoffed  ^'''''°''- 
knights  and  freeholders  of  small  tenements  in  their  great 
manors  have  complained  that  they  cannot  make  their 
profit  of  the  residue  of  theu'  manors,  as  of  wastes,  woods 
and  pastures,  whereas  the  same  feoffees  have  sufficient 
pasture  as  much  as  belongeth  to  their  tenements,"  there- 
fore provided  and  granted  to  the  effect  that  they  should 
make  their  profit  of  the  residue  of  their  wastes,  but  upon 
the  condition,  that  their  tenants  "  have  as  much  pasture  as 
sufficeth  to  their  tenements  and  free  egress  and  regress 
from  their  tenements  unto  the  pastm'e." 

The  Statute  West.  2,  13  Edw.  I.  st.  1,  c.  46,  recites  thaf'in  Statute 
a  statute  made  at  Merton  it  was  granted  that  the  lords  of 
wastes,  woods,  and  pastures  might  approve  notwithstanding 
the  contradiction  of  their  tenants,  so  that  the  tenants  had 
sufficient  pasture  to  their  tenements  with  free  egress  and 
regress  to  the  same ;  and  forasmuch  as  no  mention  was 
made  between  neighbours  and  neighbour,  many  lords  of 
wastes,  woods,  and  pastures  have  been  hindered  heretofore 
by  contradiction  of  neighbours  having  sufficient  pasture; 
and  because  foreign  tenants  have  no  more  right  to  common 
in  the  wastes,  woods,  or  pastures  of  any  lord  than  the  lord's 
own  tenants  " ;  the  statute  proceeds  to  ordain  "  that  the 
Statute  of  Merton,  provided  between  the  lord  and  his 
tenants,  from  henceforth  shall  hold  place  between  lords  of 
wastes,  woods,  and  pastures,  and  their  neighbours,  saving 
sufficient  pasture  to  their  tenants  and  neighbours,  so  that 
the  lords  of  such  wastes,  woods,  and  pastures,  may  make 

(a)  2  Inst.  85,  474  ;  see  Buller,  J.,       cur.  Grant  v.  Gunner,  1  Taunt.  447  ; 
Glover  v.  Lane,   3  T.   R.  448 ;  per       ante,  p.  336. 
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Exception 
of  special 
grant. 


Inclosure  for 
buildins-s. 


Construction 
of  statutes. 


Inclosure. 


Grantee  of 
waste. 


approvement  of  the  residue;  and  this  shall  be  observed 
for  such  as  claim  pasture  as  appurtenant  to  their  tene- 
ments "  (b). 

Exception  is  made  in  the  statute,  "if  any  do  claim 
common  by  special  feoffment  or  grant  for  a  certain  number 
of  beasts,  or  otherwise  than  he  ought  to  have  of  common 
right,  whereas  covenant  barreth  the  law,  he  shall  have 
such  recovery  as  he  ought  to  have  had  by  form  of  the 
grant  made  unto  him."  This  exception  does  not  include 
prescriptive  or  presumptive  grants  (c) . 

Exception  is  also  made  of  inclosures  "  by  occasion  of  a 
Vidndmill,  sheepcote,  cowhouse,  inlarging  of  a  court  neces- 
sary, or  courtelage  " ;  "  and  these  five  are  put  but  for 
examples,  for  the  lord  may  erect  a  house  for  the.  dwelling 
of  a  beast-keeper  for  the  safe  custody  of  the  beasts,  as  well 
of  the  lords  as  of  the  commoners,  depasturing  there  "  ;  also 
a  house  for  a  woodward  to  take  care  of  the  woods  of  the 
common  (d).  The  curtilage  is  allowed  only  for  the  manor 
house  or  dwelling  of  the  lord  of  the  manor  (e) . 

These  statutes  do  not  apply  to  a  right  of  common  in 
gross,  the  words  restricting  them  to  commons  appendant 
or  appurtenant  to  tenements ;  they  are  also  restricted  in 
terms  to  commons  of  pasture  (/). — "Approvement  must 
be  made  by  some  inclosure  or  defence  that  it  may  be  made 
severaU ;  for  it  is  lawful  for  the  tenant  to  put  on  his 
cattle  into  the  residue  of  the  common,  and  if  they  stray 
into  that  part  whereof  the  approvement  is  made  in  default 
of  inclosure  he  is  no  trespasser"  (g). — The  lord  of  the 
manor  approves  in  right  of  owner  of  the  soil  and  not  in 
exercise  of  a  special  manorial  right ;  hence  a  grantee  of  the 
waste  or  of  part  thereof  may  approve,  or  a  lessee  for  life  or 


(i)  2  Co.  Inst.  472. 

(c)  Robinson  v.  JDuUep  Singh,  L. 
E.  11  C.  D.  798  ;  48  L.  J.  C.  758. 

{d)  2  Co.  Inst.  476  ;  Fatrick  v. 
ShMs,  9  M.  &  W.  830. 

{e)  Nevill  V.   Samerton,    1   Lev. 


62;  Sid.  79;  JFry,  J.,  Robinson  \. 
JDukep  Singh,  L.  R.  11  C.  D.  832. 

(/)  2  Co.  Inst.  86,  475;  post, 
p.  365. 

((?)  2  Co.  Inst.  87;  Barber  v. 
Whiteky,  34  L.  J.  Q.  B.  212. 
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for  a  term  of  years ;  but  subject  to  the  conditions  imposed 
upon  the  lord  by  the  statutes  (Ji). 

The  onus  of  proving  the  sufficiency  of  pasture  left  lies  Leaving 
upon  the  owner  of  the  waste  who  makes  the  approve-  of  pasture. 
ment(«).  Sufficiency  of  pasture,  as  the  condition  of  in- 
closing, is  to  be  estimated  with  regard  to  the  rights  and 
requirements  of  the  commoners  at  the  time  of  the  inclosure, 
and  without  regard  to  former  requirements  that  may  have 
ceased.  Changes  in  the  uses  and  application  of  the  land  to 
which  the  common  is  appm-tenant  may  permanently  dimi- 
nish the  demands  of  the  commoners  and  extinguish  their 
rights ;  or  the  produce  of  the  common  may  increase  so  that  a 
smaller  portion  of  the  waste  is  sufficient  (/«).  Accordingly 
it  has  been  held,  that  the  average  demand  for-the  last  ten 
years  might  be  taken  as  a  measm'e  of  the  requirements  of 
the  commoners  for  the  future,  there  appearing  no  expecta- 
tion of  an  increase  (l).  And  a  subsequent  deficiency  of 
common  will  not  invalidate  previous  approvements  (m). 
Where  the  waste  in  question  had  been  part  of  a  royal 
forest,  in  which  no  deer  had  been  seen  for  twenty  years,  it 
was  held  that  the  right  of  the  Crown  to  turn  out  deer,  was 
not  to  be  taken  into  consideration  in  determining  the 
sufficiency  of  pasture  {n). — Where  the  lord  exercises  rights 
of  ownership  in  the  soU  of  the  existing  waste  vdthout 
inclosure,  by  taking  gravel,  clay,  turf  or  other  material, 
the  onus  of  proof  is  on  the  tenant  and  not,  as  in  the  case 
of  approvement,  upon  the  lord  ;  and  it  lies  upon  the  tenant 
to  prove  that  he  is  entitled  to  and  deprived  of  sufficiency  of 
pasture  (o) .  So  if  the  lord  plant  trees  on  the  waste,  which 
he  is  presumptively  entitled  to  do,  the  commoner  cannot 

(h)  2Co.  Inst.  87;  Glover  y.  Lxnc,  E.  2  Q.  B.  D.  449;  46  L.  J.  Q.  B. 

3  T.  R.  447  ;   Bayley,  J.,  Arlett  v.  333,  ante,  p.  357. 

MHs,    7  B.   &  C.  369  ;  JPatricIe  v.  (m)  2  Co.  Inst.  87. 

StiMs,  9  M.  &  W.  830.  (n)  Lake  y.  Plaxton,  10  Ex.  196  ; 

(j)  Betls  V.   Thompson,  L.  R.   6  24  L.   J.  Ex.   .52 ;   see  Bouloott  v. 

Ch.  732.  Winmill,  2  Camp.  261. 

(k)  Bayley,   J.,  Arlett  v.  Ellis,  7  (o)  Batesony.  Green,  5  T.  R.  411 ; 

B.  &  C.  369.  Sail  V.  Byron,  L.  R.  4  C.  D.  680 ; 

(Z)  Lascelles  v.  Lord  Onslou;   L.  46  L.  J.  0.  297. 
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cut  them  down  as  being  an  obstruction ;  but  he  must  bring 
his  action  and  prove  that  they  unduly  diminish  the  pas- 
ture (o) . 

Approvement       ^^  common  law  the  lord  approved  against  copyholders 

against  copy-  .  .  .  . 

holders.  as  being  tenants  at  will,  not  only  in  law  but  in  fact,  until 

in  course  of  time  custom  confirmed  their  tenure,  at  the 
same  time  restricting  the  lord  to  approving  only  so  much 
of  the  waste  as  was  not  required  for  the  customary  rights 
of  common.  Therefore  a  custom  for  the  lord  to  inclose 
against  commoners  without  limit  or  restriction  cannot  be 
maintained  ;  the  lord  can  inclose  only  upon  the  condition 
of  leaving  sufficiency  of  common,  according  to  the  principle 
of  the  Statute  of  Merton,  which  in  terms  applies  only  to 
the  freeholders  of  the  manor  (jo). 
Special  By  special  custom  of  a  manor  the  lord  may  approve 

inclose.  with  the  consent  of  the  homage,  being  the  tenants  both 

freehold  and  copyhold  duly  assembled  in  court ;  in  which 
case  the  condition  of  leaving  sufficiency  of  common  is 
excluded  by  the  consent  of  the  commoners  {q) .  And  it 
seems  that  a  custom  may  be  valid  to  grant  waste  with  the 
consent  of  the  homage  at  courts  consisting  of  copyholders 
only  ;  who  would  be  equally  interested  with  freeholders 
in  preser^ang  sufficiency  of  common.  It  is  immaterial 
that  such  consent  be  given  by  the  homage  at  a  court  con- 
sisting in  fact  of  copyholders  only,  if  the  freeholders  were 
duly  summoned  to  attend  (r).  There  may  be  a  custom 
for  a  tenant  to  approve  with  the  consent  of  the  homage  ; 
but  such  custom  was  held  not  to  supersede  or  abridge  the 
lord's  right  of  approvement  (s) .     A  custom  for  the  lord  to 

(o)  Sadgrore  v.  Eirhj,    6   T.  E.  Winmill,  2  Camp.  261. 

483  ;  Baylej,  J.,  A.rlett  v.  EUiSj  7  {?')  Lascelles  v.  Onslow^   L.  E-.  2 

B.  &  C.  362  ;  post,  p.  370.  Q.  B.  D.  454  ;  46  L.  J.  Q.  B.  333. 

{p )  Badger  v.  Ford,  3  B.  &  Aid.  See  the  custom  stated  in  Phillips  v. 

153  ;  Arlett  v.  Ellis,  7  B.  &  C.  346.  Salmon,  L.  R.  3  C.  P.  D.  97  ;  47 

(q)  Bayley,  J.,  Arhtt  v.  Ellis,  7  L.  J.  C.  P.  53. 

B.   &  C.  368  ;    Weniviorth  v.  Claij,  (s)    Bubei-ky  v.    Page,    2   T.   E. 

Ca.  t.  Finoli,  263  ;  Folhard  v.  Eem-  392  a. 
mett,   5  T.  K.  417  («)  ;   Boulcott  v. 
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approve  prevails  only  -within  the  manor  and  against  the 
tenants  of  the  manor,  and  therefore  cannot  exclude  com- 
moners who  are  not  tenants  (f). — If  the  custom  be  to 
grant  inclosures  of  the  waste  as  copyhold,  it  seems  they 
are  to  be  considered  as  much  copyhold  tenements  as  if 
immemorially  held  by  copy,  and  therefore  entitled  to  all 
customary  rights  of  common  over  the  residue  of  the 
waste  (m).  Where  the  lord  enfranchised  copyhold  land 
and  granted  it  as  freehold,  with  all  such  rights  of  common 
"  as  the  freeholders  and  tenants  of  the  manor  have  used 
and  enjoyed,"  it  was  held  that  the  commons  granted  were 
subject  to  the  customs  of  the  manor,  and  that  a  custom  of 
inclosure  might  be  exercised  against  them,  though  the 
land  after  enfranchisement  ceased  to  be  held  of  the 
manor  (r) . 

"  Throughout  aU  the  Statute  of  Merton  pastm-a  cf  com-  Common  of 

,  •  ^  n  •       1    I    1        (•  I     turbary  and 

muma  2Msturm  is  named,  so  as  this  statute  ol  approvements  other  com- 
doth  not  extend  to  common  of  pischary,  of  turbary,  of  ^°'^^- 
estovers,  or  the  like"  ;  and  the  lord  cannot  in  general 
approve  against  such  rights  {to).  The  lord  cannot  inclose 
against  common  of  turbary,  because  the  turf  is  not  renew- 
able hke  pasture,  and  therefore  the  commoners  in  course 
of  time  must  require  it  all  («).  But  the  lord  may  inclose 
such  parts  of  the  waste  as  are  not  capable  of  turbary,  or 
have  been  exhausted  of  turbary  (y).  And  by  special 
custom  of  a  manor  the  lord  may  approve  the  waste  against 
common  of  turbary  and  other  commons,  leaving  sufficient 
for  the  commoners  (s) .  A  custom  of  a  manor  for  the 
owner  of  the  waste  to  assign  from  time  to  time  parts  of  it 

it)  Seioers'    Commiss.    v.     Glasse,  (x)  Grant  v.    Gunner,    I   Taunt. 

L.   k   19  Eq.   134  ;    44  L.  J.   C.  435. 

129.  (y)  Clarlcaon-v.  Woodhouse,  5 1 . 'R. 

(u)  Northwick  v.  Stanway,  3  B.  &  412,    n.   (a)  ;    Feardon    t.     TTnder- 

P.  346.  hill,  16  Q.  B.  120 ;  20  L.  J.  Q.  B. 

(»)  Lascelles  v.  Onslow,  L.   R.   2  133. 

Q.  B.  D.  433  ;  46  L.  J.  Q.  B.  333.  {z)  Arietta.  Ellis,  7  B.  &  C.  371  ; 

(w)  2  Co.  Inst.  87  ;  Duberly  y.  Lascelles  v.  Onslow,  L.  R.  2  Q.  B.  D. 

Tage,  2  T.  R.  391.  433  ;  46  L.  J.  Q.  B.  333. 
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called  moss  dales  to  the  commoners,  in  which  to  take  their 
turbary  exclusively  of  the  rest  of  the  waste,  and  for  the 
owner  to  inclose  those  parts  after  the  turbary  is  ex- 
hausted, was  held  to  be  a  reasonable  and  valid  custom  {a). 
The  lord  may  approve  against  common  of  pasture,  not- 
withstanding that  there  may  be  comraon  of  turbary  or 
other  commons  over  the  same  waste  against  which  he  could 
not  inclose;  because  they  are  distinct  rights,  and  the 
inclosure  agaiast  pasture  is  not  necessarily  a  disturbance 
of  the  other  commons  (h). — Common  of  vicinage,  being 
merely  an  excuse  of  trespass,  may  be  extinguished  at  any 
time  by  iaclosiag  and  fencing  the  common  (c). — Common 
fields  may  be  iaclosed  by  any  of  the  freeholders  agaiast 
the  others,  to  the  exclusion  of  the  common  right,  at  the 
same  time  extinguishing  their  own  (d). 

Inclosure  In  modern  times  the  inclosure  of  common  lands  and  the 

under  Acts  of      i      i    .  .■  •  i  ;      n  •    ^  ,  -n 

Parliament,  absolute  extmguishment  oi  common  rights  are  generally 
effected  by  local  Acts  of  Parliament,  subject  to  the  pro- 
visions of  the  General  Inclosure  Acts  (e) .  Under  this 
process  common  appendant  and  the  customary  manorial 
rights  of  common,  common  fields  and  lammas  lands, 
commons  of  turbary  and  of  estovers,  have  greatly  dimi- 
nished and  are  rapidly  disappearing ;  a  separate  and 
exclusive  tenure  being  found  to  be  more  suitable  to 
modern  cultivation  and  requirements.  An  allotment 
made  under  an  Inclosure  Act  in  exchange  for  common 
rights  extinguished  by  the  Act  creates  a  separate  pro- 
perty with  a  distinct  title,  and  is  not  an  appurtenance  of 
the  tenement  to  which  the  common  rights  were  before 
appurtenant ;  so  that  a  grant  of  the  latter,  whether  with 


(a)  Clarkson  v.  TToodhouse,  supra.  7  Co.  5  ;  Sickman  t.  Thorn,  2  Mod. 

(A)  Fawcett  t.  Strickland,  Willes,  104. 

57  ;  6  T.  K.  747  «  ;   Shahespear  v.  («)  See  the  Inclosure  Clauses  Cou- 

Feppin,  6  T.  B.  741.  solidation  Act,   41  G-eo.  3,  c.  109; 

(c)  Ante,  p.  338  ;  Wellsy.Fearcy,  tlie  General  Inclosure  Act,  8  &  9 

1  Bing.  N.  C.  566.  Vict.   c.  118,  "s.  11 ;  the  Commons 

{d)  Ante,  p.  340 ;   Corbefs  Case,  Act,  1876,  39  &  40  Vict.  c.  56. 
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or  witliout  general  words  including  appurtenant  rights, 
will  not  carry  with  it  the  new  aUotment,  as  it  formerly 
did  the  appurtenant  rights  of  common  (/). 


Section  IY.  Eemedies  for  Profits  a  Prendre. 

Eemedies  for  exclusive  profits — minerals — pasture. 

Remedies  of  commoner — action  for  surcharging  common — distress  of 

cattle  damage  feasant — remedies  against  lord. 
Abatement  of  nuisance  to  common — nuisance  created  by  lord. 

Bill  of  peace  concerning  common  rights. 

« 

The    grantee    of   an   exclusive  right  to  take  minerals,  Remedy  for 
T    •        •  .1  •J51--T.J.  •   J.  •      exclusive 

being  m  possession  by  exercise  oi  his  right,  may  maintain  profits, 

an  action  of  trespass  or  of  ejectment  against  anyone  who  minerals. 

disturbs  his  possession  by  wrongfully  entering  and  taking 

the  minerals ;  possession  alone  being  sufSoient  to  maintain 

an  action  against  a  wrongdoer  («) . 

Upon  the  same  piunciple  a  person  in  exclusive  posses-  Pasture. 

sion  of  the  pasture  or  herbage  of  land  may  maintain  an 

action   of   trespass   against   any  person   who   wrongfully 

disturbs  his  possession  by  putting  on  cattle  to  feed,  or  by 

otherwise  taking  the  pasture  or  herbage  (b) .     And  he  has 

all  other  remedies  appropriate  to  the  possession  of  land, 

as   the  remedy  by  distraining   cattle  damage  feasant  (c). 

The  mere  pasturing  of  cattle  without  any  title  is  not  such 

a  possession  as  will  support  an  action  of  trespass  against 

another  person  who  does  the  same,  because  it  is  not  in 

fact  an  exclusive  possession  (d). — At  the  same  time  the 

possessor  of  the  land  subject  to  such  exclusive  rights  to 

the  surface  profits  may  maiatain  an  action  for  trespass  to 

( f)   Williams  v.  Phillips,  51  L.  J.  601 ;   Coverdale  v.  Oharlton,  L.  R.  4 

Q.  B.  102  ;  L.  R.  8  Q.  B.  D.  437.  Q.  B.  D.  104  ;  47  L.  J.  Q.  B.  446. 

(«)  Marker  v.  Birkbeck,   3  Burr.  (c)  Surt  v.  Moore,  5  T.  R.  329 ; 

1556  •     1   W.   Bl.    482;    per    air.  seeJonesT.Sichards,6A.&li.il3. 

Jtoaers  v    Brenton,    10  Q.   B.   62  ;  {d)   GoverdaleY.  Charlton,  L.  R. 

ante,  p.  64.  4  Q.  B.  D.  104  ;   47  L.  J.  Q.  B. 

{b)  Crosby  v.  TFadsworth,  6  East,  446. 
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the  land  in  any  other  respect,  as  for  digging  holes  into  the 
suh-soil;  though  he  cannot  maintain  an  action  for  a 
trespass  to   the   surface   of   which   he   has   not  the   pos- 


session Ic) 


Remedy  of 
commoner. 
Action  for 
surcharging 
common. 


Distress  of 
cattle  damage 
feasant. 


The  remedy  of  a  commoner  against  another  commoner 
for  surcharging  the  common,  that  is,  turning  out  cattle  in 
excess  of  his  right,  is  an  action  upon  the  case  for  damages ; 
in  which  action  a  commoner  is  entitled  to  recover  nominal 
damages  upon  proof  of  the  wrong,  without  showing 
any  specific  or  substantial  damage,  for  otherwise  the  wrong- 
doer might  gain  a  prescriptive  title  by  continued  enjoy- 
ment (/).  lie  may  maintain  an  action  for  surcharging, 
although  he  have  not  any  cattle  of  his  own  on  the  common 
at  the  time  of  the  surcharge  {g).  And  he  may  maintain 
the  action,  although  he  is  himself  surcharging,  and  con- 
sequently taking  more  profit  than  he  is  entitled  to  (A). — 
So,  a  commoner  may  maintain  an  action  for  injury  to  the 
common  by  removing  the  manure  of  the  cattle,  though  his 
proportion  of  the  damage  be  inappreciable  («'). 

A  commoner  may  distrain  the  cattle  of  a  stranger 
damage  feasant  upon  the  common  or  may  drive  them  out ; 
but  he  cannot  in  general  distrain  the  cattle  of  a  commoner 
claiming  under  a  colour  of  right,  because  he  cannot  make 
himself  judge  in  his  own  cause.  This  rule  applies  where 
the  claim  is  for  cattle  levant  and  couchant,  or  for  cattle  pro- 
portionate to  a  tenement,  or  for  cattle  limited  by  any  other 
measure  that  is  a  matter  of  judgment.  But  if  the  claim  is  for 
a  number  absolutely  certain  without  reference  to  any  other 
measure,  cattle  commoned  in  excess  of  the  number  may  be 
distrained,  because  it  requires  no  judgment  to  determiae 
the  number,  and  there  can  be  no  colour  and  right  for  such 
excess.     So,  if  there  be  a  close  season  during  which  all 


(e)  Cox  V.  Gbce,  5  C.  B.  533. 

(/)  Atkinson  V.  TeasdaU,  2"W.  Bl. 
816  ;  3  Wila.  278  ;  Hobson  v.  Todd, 
4  T.  E.  71  ;  Sowen  v.  Jenhin,  6  A. 
&E.  911. 


{g)  Wells  Y.  Watling,  2  W.  Bl. 
1233 

(h)  Sobson  v.  Todd,  4  T.  E.  71. 

(i)  Findar  v.  Wadsworth,  2  East, 
164. 
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cattle  are  excluded,  cattle  commoned  during  that  season 
may  be  distrained  {j).  In  distraining  cattle  put  on  a 
common  in  excess  of  a  stinted  number,  the  last  put  on 
mtist  be  taken  as  being  those  wrongfully  upon  the 
common ;  luiless  they  were  all  put  on  together,  in  which 
case  so  many  may  be  taken  as  are  in  excess  of  the 
number  [k).  These  rules  apply  to  common  pur  cause  de 
vicinage  as  well  as  to  common  appurtenant  (/) . 

Similar  remedies  apply  by  a  commoner  in  the  waste  of  a  Eemedies 
manor  against  the  lord.  Where  the  lord  sm-charges  or  "^S^^st  lord, 
otherwise  uses  the  waste  without  leaving  sufficient  pasture 
for  the  commoners,  the  latter  may  proceed  against  the  lord 
by  action.  Where  by  custom  the  lord  is  excluded  from  the 
waste,  or  is  stinted  to  a  certain  number  and  kind  and  puts 
on  cattle  beyond  his  stint,  the  commoner  may  distrain  his 
cattle  damage  feasant  (m). 

A  commoner  is  entitled  to  remove  any  obstructions,  such  Abatomeut  o£ 
as  hedares  or  fences  of  unlawful  inclosures,  whether  erected  ^"^^^^^^^  *« 

°  _  '        _  common. 

by  a  stranger  or  by  the  lord  of  the  soil ;  as  being  nuisances 
which  a  private  person  may  himself  abate.  "  If  the  lord 
of  a  manor  approve  part  of  the  waste  and  leave  not 
sufficient  coinmon  in  the  residue,  the  commoner  may  break 
down  the  whole  inclosure,  because  it  standeth  upon  the 
ground  which  is  his  common"  («).  "Where  a  fence  has 
been  erected  upon  a  common,  inclosing  and  separating 
parts  of  that  common  from  the  residue,  and  thereby 
interfering  with  the  rights  of  the  commoners,  the  latter  are 
not  by  law  restrained,  in  the  exercise  of  those  rights,  to 
pulling  down  so  much  of  that  fence  as  it  may  be  necessary 
for  them  to  remove  for  the  purpose  of  enabling  their  cattle 

(/)  Mary's  Case,  9  Co.  112  ;  Sail  Pargiter,  Yelv.  129  ;  Cro.  Jao.  208  ; 

T.  Sarding,  i  Burr.  2426.  per  cur.  Sail  v.  Harding,  4  Burr. 

Ik)  Ellis  V.  Bowles,  Willes,  638.  2430  ;   Atkinson  v.   Teasdale,   2  "W. 

[l)  Cape  V.  Scott,  L.  R.  9  Q.  B.  Bl.  817  ;   3  WHs.  278. 

269  ;  43  L.  J.  Q.  B.  65.  («)    2   Co.    Inst.    88  ;    Mason  v. 

(m)  Soddesdon    v.    Gresil,    Telv.  Ccesar,  2  Mod.  65. 
104;    Cro.    Jao.    195;    Kenrick  v. 

1,.  1!   B 
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Nuisance 
created  by 
lord. 


to  enter  and  feed  upon  the  residue  of  the  common,  but 
they  are  entitled  to  consider  the  whole  of  that  fence  so 
erected  upon  the  common  as  a  nuisance  and  to  remove 
it  accordingly "  (o) .  A  commoner  may  pull  down  a 
dweUing-house  that  is  wrongfully  built  upon  the  common ; 
but  not  while  persons  are  dwelling  in  it,  on  account  of  the 
risk  of  causing  a  breach  of  the  peace  (p)  ;  at  least,  not 
without  first  giving  them  notice  of  his  intention  and 
requesting  them  to  leave  {q) . 

If  the  lord  of  a  manor  plants  trees  ujDon  a  common,  he 
is  presumptively  acting  vnthin  his  right  as  owner  of  the 
soU,  and  the  trees  are  regarded  as  part  of  the  soil ; 
consequently  it  is  held  that  the  commoners  have  no 
right  to  cut  them  down  as  a  nuisance,  but  they  must  pro- 
ceed by  action  to  prove  that  the  trees  are  in  excess  and 
injurious  to  their  common  rights  (r) .  So,  where  the  lord 
turned  out  rabbits  on  the  common  it  was  held  that  they 
were  not  injurious,  unless  in  excess ;  and  that  a  commoner 
was  not  justified  in  killing  the  rabbits,  but  must  proceed 
by  action  to  prove  that  they  had  become  a  nuisance  to  the 
common  (s) . 


Bill  of  peace.  At  common  law  where  title  to  common  was  in  question 
involving  the  rights  of  numerous  commoners,  an  action 
decided  the  question  only  between  the  plaintiS  and  defen- 
dant, without  binding  any  other  persons  interested,  each  of 
whom  might  litigate  it  separately.  Therefore  to  avoid 
multiphcity  of  actions  the  Court  of  Chancery  admitted  a 
bill,  commonly  called  a  "  bill  of  peace,"  to  be  brought  by  a 
lord  against  his  tenants,  or  by  tenants  against  the  lord, 
or   by  tenants  between  themselves,  concerning  rights  of 


(o)  Bayley,  J.,  A.rlett  v.  Ellis,  7 
B.  &  C.  362. 

(p)  Ferry  v.  Fiizhowe,  8  Q.  B. 
757. 

(q)  Vaoies  v.  IFiHiams,  16  Q.  B. 
546;  20  L.  J.  Q.  B.  330. 

(r)  Sadp-ove  y.   Kirby,  6   T.   E. 


483  ;    1  B.   &  P.   13  ;  Bayley,  J., 
Arlett  V.  Ellis,  7  B.  &  C.  362. 

(s)  Anon.,  2  Leon.  201 ;  Sellew 
v.  Xmtgikm,  Cro.  EKz.  876  ;  Hades- 
don  Y.  Grissell,  Cro.  Jac.  195  ;  Yelv. 
104 ;  Cooper  v.  Marshall,  1  Burr. 
259  ;  Cope  t.  Marshall,  2  Wils.  5Z. 
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common;  and  it  is  no  objection  to  such  bill  that  the 
defendants  may  each  be  entitled  to  make  a  separate 
defence,  provided  there  be  one  general  question  to  be 
settled  which  pervades  the  whole  (t).  The  lord  may  bring 
a  suit  against  one  or  more  of  the  tenants  on  behalf  of  all, 
to  be  quieted  in  the  possession  of  an  approvement  or  in- 
closure  against  the  rights  of  common  of  all  {u) .  And  a 
tenant  on  behalf  of  himself  and  all  other  tenants,  whether 
freeholders  or  copyholders  or  both,  may  sue  the  lord  for 
the  establishment  of  the  rights  of  common  over  waste  in- 
closed by  the  lord  (v) . — The  practice  is  now  sanctioned 
generally  in  all  Divisions  of  the  High  Court  by  Order 
XYI.  r.  9  :  "Where  there  are  numerous  parties  having  the 
same  iaterest  in  one  action,  one  or  more  of  such  parties 
may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  to 
defend  in  such  action,  on  behalf  or  for  the  benefit  of  all 
parties  so  interested." 


{t)  Ter  cur.  Fowell  v.  Fowls,  1  T. 
&  J.  165  ;  Hardwioke,  L.  C,  York 
T.  FilMngton,  1  Atk.  282  ;  Tenham 
T.  Heriert,  2  Atk.  483. 

(u)  Eldon,  L.  C,  Sanson^.  Gar- 
diner, 7  Ves.  309  ;  Sewers  Commiss. 
T.  Glasse,  L.  E.  7  Ch.  456  ;  41  L.  J. 


'C.  409. 

(»)  Powell  V.  Foiois,  supra  ;  Smith 
V.  Brownlow,  L.  K.  9  Eq.  241 ;  39 
L.  J.  C.  636(1);  Tfarrie/cv.  Queeii's 
Coll.,  L.  E.  6  Ch.  716  ;  40  L.  J.  C. 
780  ;  Setts  v.  Thompson,  L.  K.  6  Ch. 
732.     Seepost,-p.  5^0. 
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CHAPTEE  III. 
EENTS. 

Section  I.  Creation  of  rents. 

II.  Extinction  and  apportionment  of  rents. 
III.  Remedies  for  rent. 

Section  I.  Ckeation  of  Rents. 

{  1.  Rent  service. — §  2.  Rent  charge  and  annuity. — ^  3.  Tithe  rent 
charge. 

§  1. — EiENT  Service. 

Rent — rent  seryice — distre3s — rent  charge — rent  seek  —  distress  by 
statute. 

Reservation  of  rent  service — by  deed  or  will — reservation  to  stranger. 

Reservation  of  rent  upon  grant  in  fee  simple — upon  grant  of  particular 
estate — upon  lease  for  years — tenancy  at  -will — tenancy  under 
agreement  for  lease. 

Attornment  of  mortgagor  as  tenant  to  mortgagee — ^lease  by  mortgagor 
in  possession. 

Limitations  of  rent  service— construction  of  limitations. 

Rent  of  incorporeal  hereditaments — rent  of  personal  chattels. 

Fee  farm  rents — rents  of  assize — quit  rents — apportionment — redemp- 
tion. 

Eent  is  a  profit  issuing  out  of  land,  wHoli  is  rendered  or 
paid  periodically  by  the  tenant.  It  is  said  therefore  to  lie 
in  render,  in  distiuction  to  a  profit  a  prendre  which  is  taken 
from  the  land  without  the  intervention  of  the  tenant  («) . 
The  term  "  render  "  seems  appropriate  to  profits  rendered 
in  kind,  and  "  payment "  to  rent  in  money ;  thus  the 
rendering  of  a  peppercorn  rent  was  held  not  to  be  a  "  pay- 

(ff)  Ante,  p.  18G  ;  Co.  Lit.  142  a;  10  Co.  128  a,  Chin's  case. 
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ment  of  jent"  -within  the  Conveyancing  Act,  1881, 
s.  3,  (4)  (b).  A  rent  of  a  silver  penny  was  held  to  be  a 
rent  "  having  no  money  value "  in  the  meaning  of  the 
same  Act,  s.  65  (c) . 

At  common  law  rents  are  distinguished  as  of  three  kinds :  Eent  service, 
rent  service;  rent  charge;  and  rent  seek  (f?). — Eent  service 
is  the  rent  rendered  for  the  tenure  of  land.  The  services 
of  tenure  consisted  at  common  law  in  rendering  to  the  lord 
profits  of  the  land  in  money  or  in  kind,  or  in  performing 
for  him  work  and  labour  or  other  duties  which  were 
equivalent  to  profits  ;  but  in  process  of  time  nearly  all  ser- 
vices became  commuted,  by  agreement  or  usage,  into  fixed 
money  payments,  or  rents  in  the  ordinary  meaning  of  the 
term  (e). — Rent  service  was  attended  at  common  law  with  Distress, 
the  remedy  of  distress  ;  by  which  if  the  rent  were  in  arrear 
and  unpaid,  or  the  services  unperformed,  the  lord  might 
enter  upon  the  land  during  the  tenancy,  and  seize  any  per- 
sonal chattels  there  found,  and  detain  them  as  a  pledge  for 
the  payment  of  the  arrears  of  rent  or  for  the  performance 
of  the  services  (/). 

Eent  may  he  payable  out  of  land  independently  of  Eent  charge. 
tenure.  The  owner  of  land,  whether  in  fee  or  for  life  or 
for  a  term  of  years,  may  grant  or  assign  the  whole  of  his 
estate  and  interest  in  the  land,  leaving  in  himself  no  rever- 
sion, but  reserving  a  rent ;  or  he  may  grant  to  another  a 
rent  out  of  the  land,  reserving  to  himself  the  estate  and 
possession.  In  such  cases  the  rent  has  no  connection  vnth 
tenure  and  is  not  rent  service,  nor  has  it  at  common  law 
the  incidental  remedy  of  distress.  But  a  power  of  distress 
may  be  given  or  reserved  by  an  express  clause  ia  the  deed 
of  grant  or  conveyance,  with  the  effect  of  charging  the 
land  with  the  rent,  which  is  then  called  a  rent-charge  [g) . 

A  rent  service  may  become  disconnected  with  tenure  by  Eent  seek. 

(i)  Se  Moody  and  Yates,  L.  K.  30  (e)  See   ante,    Vol.    I.    Chap.   I. 

CD.  346  ;  54  L.  J.  C.  887.  "Tenure." 

(c)  Re  Chapman  and  SoUs,  L.  E.  (/)  Lit.  s.  213  ;  Co.  Lit.  142  «; 

29  C.  D.  1007  ;  54  L.  J.  C.  810.  Bullen  on  Distress,  21 ;  post,  p.  422. 

{d)  Lit.  s.  213.  [g)  See  post,  p.  385. 
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act  of  the  reversioner,  as  if  lie  conveys  away  the  reversion 
to  which  the  tenure  is  incident,  but  expressly  reserves  to 
himself  the  rent ;  or  if  he  conveys  away  the  rent  separately, 
reserving  the  reversion  and  tenure.  The  rent  is  prima 
facie  an  incident  of  the  reversion,  and  passes  to  a  grantee  of 
the  reversion  unless  expressly  reserved ;  hut  not  the  rever- 
sion with  the  rent.  By  severing  the  rent  from  the  tenure, 
the  remedy  of  distress,  which  was  an  incident  of  the  tenure, 
is  no  longer  available  at  common  law  {g) .  Rents  deprived 
of  the  remedy  of  distress,  whether  originally  so  created, 
or  becoming  so  by  a  subsequent  act,  were  called  rents 
seek  (A). 
Distress  by  But  by  the  Statute  4  Geo.  II.  o.  28,  s.  5,  it  was  enacted 

statute. 

that  "  all  and  every  person  or  persons,  bodies  j)olitic  and 
corporate,  shall  and  may  have  the  like  remedy  by  distress, 
and  by  impounding  and  selling  the  same  in  cases  of  rents 
seek,  rents  of  assize  and  chief  rents,  which  have  been  duly 
answered  or  paid  for  the  space  of  three  years,  within  the 
space  of  twenty  years  before  the  first  day  of  this  present 
session  of  Parliament,  or  shall  be  hereafter  created,  as  in 
case  of  rent  reserved  upon  lease  "  (•<)■  Rents  seek  issuing 
out  of  or  charged  upon  freehold  interests  in  land  without 
express  power  of  distress  are  distrainable  under  this 
statute  (y) ;  but  rent  seek  issuing  out  of  a  term  of  years  or 
chattel  interest  seems  to  have  been  considered  not  to  be 
within  the  statute  (/c) . — Now  by  the  Conveyancing  Act, 
1881,  44  &  45  Yict.  o.  41,  s.  44,  the  remedy  of  distress  is 
given,  subject  to  the  conditions  of  the  Act,  "  where  a 
person  is  entitled  to  receive  out  of  any  land,  or  out  of  the 
income  of  any  land,  any  annual  sum  payable  haK  yearly 
or  otherwise,  whether  charged  on  the  land  or  on  the  income 
of  the  land,  and  whether  by  way  of  rent-charge  or  other- 

{g)  Lit.  6S.  225,  229 ;  Sheppard's  p.  383. 

Touohst.  89,  114.  (j)  Dodch  y.  Thompson,  L.  K.  I 

(A)  Lit.  es.  218,   226  ;    Co.  Lit.  C.  P.  133  ;  33  L.  J.  C.  P.  97. 

150  b.  {k)  Per  cur. v.   Cooper,    2 

(»)  See  MusgraveY.  Emmerson,  10  "Wils.  375  ;  see  BuUen  on  Distress, 

Q.  B.  326.     As  to  rents  of  assize  p.  54,  App.  (A). 
and  other  kinds  of  rent,  see  post, 
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wise,  not  being  rent  incident  to  a  reversion."  The  remedy 
of  distress,  therefore,  is  now  attendant  upon  every  species 
of  rent,  either  by  common  law,  or  under  an  express  clause 
of  distress,  or  .by  statute. 

Rent  service  is  said  to  be  reserved,  as  distinguished  from  Reservation 
a  specific  part  of  the  land  which  may  be  excepted.  In  ggr^og, 
technical  language  an  exception  refers  to  a  part  of  the 
tenement  granted  and  of  a  thing  in  esse,  and  it  leaves  the 
part  excepted  in  the  grantor  as  before ;  a  reservation  of 
rent  creates  a  new  right  which  did  not  exist  before,  issuing 
out  of  the  tenement  to  the  use  of  the  grantor  (/). — Rent  By  deed, 
service  may  be  reserved  by  any  conveyance  that  is  effective 
to  pass  an  estate,  leaving  a  reversion  in  the  grantor  to 
which  tenure  may  be  incident.  It  may  be  reserved  upon 
a  deed  of  grant  operatiag  at  common  law,  or  under  the 
Statute  of  Uses,  or  by  way  of  appointment  under  a  power, 
or  upon  a  grant  of  a  reversion  or  remainder,  or  upon  a 
lease  for  life  or  for  years,  or  upon  a  parol  lease  where  such 
a  lease  is  effective  (?»).  It  may  be  reserved  by  deed  poll, 
for  when  the  grantee  accepts  the  deed,  he  agrees  to  the 
rent,  and  the  rent  is  reserved  by  the  words  of  the  grantor 
and  not  by  the  grantee  (w). — It  maybe  reserved  upon  a  By  will, 
devise  by  will  of  a  particiilar  estate ;  a  rent  service  is 
thereby  created  which  is  incident  to  the  reversion,  and 
passes  with  it  to  the  heir  or  devisee  of  the  testator  (o). 
But  in  the  case  of  two  independent  devises  of  the  land  and 
of  the  rent,  it  is  not  rent  service  but  a  rent  seek  ;  unless 
charged  upon  the  land  by  a  special  clause  of  distress, 
which  would  make  it  a  rent  charge  (p). 

Eent  service,  properly  so  called,  can  be  reserved  only  Reservation 
to  the  grantor  or  lessor  of  the  particular  estate  out  of  *°  stranger, 
which  it  issues,  who  retains  the  reversion  to  which  the 

{t}  Co.  Lit.  47  ff;  PerMns,  ss.  625,  («)  Co.  Lit.  143  b. 

626  ;  Doe  v.  Zoclc,  2  A.  &  E.  743.  (o)  Mac/w/v.  Danton,  2  Leon.  33. 

(m)  Co.  Lit.  144  a  ;  post,  p.  376.  (p)  Wchb  v.  .Tif/ffs,  4  M.  &  S.  120. 
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rent  is  incident ;  it  cannot  be  reserved  to  a  stranger  to  the 
estate  {q) .  Payment  of  rent  to  a  stranger  may  be  imposed 
as  the  condition  of  an  estate,  with  a  right  of  re-entry  for 
breach  of  the  condition  ;  but  it  is  not  properly  a  rent,  nor 
can  the  stranger  take  advantage  of  the  condition  by 
entry  (r) . 


Eeservation 
upon  grant  in 
fee  simple. 


Grant  of 

particular 

estate. 


Eeservation 
of  rent  upon 


At  common  law,  before  the  Statute  of  Quia  Eniptores, 
18  Edw.  I.  c.  1,  "if  a  man  had  made  a  feoffment  in  fee 
simple,  by  deed  or  without  deed,  yielding  to  him  and  to  his 
heirs  a  certain  rent,  this  was  a  rent  service,  and  for  this 
he  might  have  distrained  of  common  right ;  and  if  there 
were  no  reservation  of  any  rent,  nor  of  any  service,  yet 
the  feoffee  held  of  the  feoffor  by  the  same  service  as  the 
feoffor  held  of  his  lord  next  paramount"  (s).  After  the 
statute,  a  feoffment  in  fee  created  no  new  tenure  to  the 
feoffor,  but  the  feoffee  held  the  land  immediately  of  the 
lord  next  paramount  by  force  of  the  statute ;  and  if  a  new 
rent  was  expressed  to  be  reserved,  it  was  not  rent  service, 
nor  was  there  any  right  of  distress  without  an  express 
clause  to  that  effect,  making  it  a  rent  charge  if). — The 
statute  applied  only  to  the  alienation  of  the  whole  fee ; 
and  if  a  grant  was  made  for  a  particular  estate,  in  tail  or 
for  life,  rendering  a  certain  rent,  the  reversion  remaining 
in  the  grantor ;  or  if  several  particular  estates  were  granted 
in  succession,  leaving  a  reversion  in  the  grantor,  the  rent 
was  rent  service  and  attended  with  the  right  of  distress  {u) . 
If  the  grant  was  made  for  a  particular  estate  with  re- 
mainder over  in  fee,  leaving  no  reversion  in  the  grantor, 
the  grantees  held  of  the  superior  lord  by  force  of  the 
statute  ;  the  rent  reserved  was  not  rent  service  and  there 
was  no  right  of  distress,  without  an  express  clause  {v) . 

If  a  lease  be  made  for  a  term,  of  years,  reserving  rent. 


[q)  Lit.  s.  346;  Co.  Lit.  Ha, 
143*. 

ir)  Lit.  s.  345  ;  Jenison  v.  Lex- 
ington, 1  P.  Wms.  557. 

(s)  Lit.  s.  216.     ficapost,  p.  383. 


(t)  Ante,  Vol.  I.  p.  18  ;  Lit. 
B.  215  ;  Bradbury  y.  Wright,  Dongl. 
627. 

(»)  Lit.  s.  214  ;  Co.  Lit.  142*. 

(I'j  Lit.  s.  210. 


CHAP.  IIT.    RENTS.  377 

it  is  a  rent  service,  and  the  lessor  may  distrain  at  common  lease  for 
law  {h^.  By  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  1,  y"""'- 
it  is  required  that  all  leases  should  be  made  in  writing  and 
signed;  and  by  8  &  9  Vict.  c.  106,  s.  3,  it  is  required  that 
leases  required  to  be  in  writiag  shall  be  made  by  deed. 
But  the  Statute  of  Frauds,  s.  2,  excepts  "  all  leases  not 
exceeding  the  term  of'  three  years  from  the  making 
thereof,  "whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  unto  two-third  parts  at 
the  least  of  the  full  unproved  value  of  the  thing  demised." 
Therefore  in  leases  by  parol  within  the  exception  rent 
service  may  be  reserved,  as  in  a  lease  at  common  law. — 
If  a  lessee  for  a  term  of  years  makes  an  underlease  for  a  Underlease, 
less  term  leaving  a  reversion,  however  small,  and  reserving 
a  rent,  it  is  a  rent  service  at  common  law  with  a  right  of 
distress  (a;) .  And  a  tenant  from  year  to  year,  underletting 
for  a  term  of  years,  has  a  reversion  with  right  of  distress  (y) . 
But  upon  an  assignment  of  a  term  of  years,  leaving  no 
reversion  in  the  assignor,  but  reserving  a  rent,  there  is  no 
tenure  and  consequently  no  rent  service  strictly  so  called, 
nor  any  right  of  distress  at  common  law ;  and  an  under- 
lease for  the  whole  term  is  equivalent  to  an  assignment  in 
this  respect  (s) . 

Eent  may  be  reserved  on  a  tenancy  at  will  and  the  Tenancy  at 
lessor  may  distrain  for  arrears ;  but  it  is  not  rent  service 
strictly  so  called,  because  there  is  no  tenure  (a). — Where,  Tenancy 
as  frequently  happens,  a  tenant  enters  and  takes  possession  m'enTfof'^^^" 
under  a  mere  agreement  for  a  lease,  not  operating  as  a  lease, 
legal  demise,  he  was  considered  at  common  law  to  be  in 
the  position  of  a  tenant  at  will  until  a  lease  was  executed, 
and  if  there  was  a  fixed  rent  reserved  it  was  recoverable  by 

(w)  Lit.  s.  214.  24  ;  FoUock  v.  Slacy,  9  Q.  B.  1033  ; 

{x)    Tfade  T.  3Iarsh, 'La.tch,  211.  see    WoUaston    v.  SalcewiU,    3   M. 

(w)  Tenterden,  0.    J.,    Citrtis   v.  &    G.    297 ;  Beardman    v.     Wihon, 

-     '  r,  Mood.  &M.  493.    JPer  cur.  L.  R.  4  C.  P.  57  ;  38  L.  J.  C.  P. 


Oxley  V.  James,  13  M.  &  "W.  214.  91. 

(z)  Pannenter  V.  Webber,  8  Taunt.  (a)  Lit.    s.    72  ;    Co.   Lit.    57  b  ; 

593;    Thorn  y.  Woolcombe,  3  B.  cSfc  li2b;  Anderson y.  Midland Sy.  Co., 

Ad.  586 ;  Freece  v.  Corrie,  5  Bing.  3  E.  &  E.  614  ;  30  L.  J.  Q.  B.  94. 
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Attornment 
of  mortgagfor 
as  tenant  to 
mortg-ag-ee. 


distress.  But  upon  payment  of  rent  a  tenancy  from  year 
to  year  was  implied  in  law(i).  The  Court  of  Ciianoery 
would  decree  specific  performance  of  the  agreement  by  the 
execution  of  a  lease  according  to  its  terms ;  and  the  rent 
and  remedies  would  then  be  regulated  by  the  terms  of  the 
lease.  Under  the  Judicature  Acts,  the  same  remedies  are 
given  in  all  Divisions  of  the  Court ;  therefore  "  a  tenant 
holding  imder  an  agreement  for  a  lease  of  which  specific  per- 
formance would  be  decreed,  stands  in  the  same  j)osition  as 
to  liability  as  if  the  lease  had  been  executed.  He  is  not 
since  the  Judicature  Act  a  tenant  from  year  to  year,  he 
holds  under  the  agreement,  and  every  branch  of  the  Court 
must  give  him  the  same  rights.  There  are  not  two  estates 
as  there  were  formerly,  one  estate  at  common  law,  by 
reason  of  the  payment  of  the  rent,  from  year  to  year,  and 
an  estate  in  equity  under  the  agreement.  There  is  only 
one  Court  and  the  equity  rules  prevail  in  it.  The  tenant 
holds  under  an  agreement  for  a  lease ;  he  holds,  therefore, 
under  the  same  terms  in  equity  as  if  a  lease  had  been 
granted"  (c). 

It  is  usual  in  mortgages,  for  secmdng  punctual  payment 
of  the  interest  upon  the  mortgage  debt,  to  insert  an  attorn- 
ment clause,  by  which  the  mortgagor  attorns  or  acknow- 
ledges himself  to  be  tenant  to  the  mortgagee  at  a  certain 
rent,  equal  to  or  greater  than  the  amount  of  the  interest. 
The  tenancy  thus  created  carries  with  it  the  power  of 
distress,  with  all  the  usual  rights  and  incidents,  whether 
of  the  common  law  or  statutes,  of  a  distress  for  rent 
service  {d).  Where  the  attornment  was  made  to  a  receiver 
of  the  mortgaged  estate,  it  was  held  effectual  to  entitle 
him  to  distrain  under  it  (e) .  In  the  case  of  a  second  mort- 
gage,   operating   only   upon   the   equity   of    redemption. 


(5)  Ante,  Vol.  I.  pp.  201,  206; 
Andersons.  Midland Ey  Co.,  3.  E.  & 
E.614;  30  L.  J.  Q.  B.  94:  seeHH- 
eent  v.  Godson,  4  D.  M.  &  G.  546. 

(c)  Jessel,  M.  E.,  Jf'alsh  v.  Zons- 
(fafe,L.E.2lC.  D.  14;  .52L.J.G.2. 


See  CoatswoYth  v.  Johnson,  55  L.  J. 
Q.  B.  220. 

{d)  Kearsleij  v.  Philips,  L.  R.  11 
Q.  B.  D.  621 ;  52  L.  J.  Q.  B.  581. 

(«)  Jolly  V.  Ariuthnot,  4  D.  &  J. 
224  ;  28  L.  J.  C.  .547. 
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though  there  can  he  no  legal  tenancy,  the  attornment 
clause  is  effectual  by  way  of  contract  or  estoppel,  and 
enables  the  mortgagee  to  distrain  (/),  and  a  similar  attorn- 
ment clause  may  be  inserted  in  successive  mortgages  (jr). 
But  such  attornment  is  within  the  Bills  of  Sales  Act,  1878, 
s.  6,  which  enacts  that  it  "  shall  be  deemed  to  be  a  bill  of 
sale  of  any  personal  chattels  which  may  be  seized  or  taken 
under  such  power  of  distress  "(/*) .  The  rent  reserved  be- 
tween mortgagor  and  mortgagee  in  an  attornment  clause, 
if  greater  than  necessary  to  secure  the  mortgage  debt  and 
interest,  may  operate  in  fraud  of  the  bankruptcy  law,  and 
therefore  be  void  against  other  creditors  (i) . 

If  a  mortgagor,  remaining  in  possession  after  conveying  Lease  by 
his  title  to  the  mortgagee,  make  a  lease  reserving  a  rent,  "  ° 
the  lessee  entering  under  it  cannot  disj)ute  his  title,  and 
the  mortgagor  has  a  reversion  by  estoppel  to  which  the 
rent  is  incident  with  the  right  of  distress,  so  long  as  the 
possession  of  the  lessee  continues.  The  lease  is,  in  general, 
wholly  void  as  against  the  mortgagee,  who  may  enter  at 
any  time  and  evict  the  lessee ;  or  he  may  give  notice  to 
the  tenant  to  pay  the  rent  to  him,  which  the  tenant  may 
accept  (/) .  But  the  mortgagee  has  no  claim  against  the 
mortgagor  for  rents  or  profits  received  whilst  he  remaias  in 
possession  {k). — By  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  44  &  45  Vict.  c.  41,  s.  18,  a  mortgagor 
in  possession  has  now  a  limited  statutory  power  of  making 
leases  valid  against  the  mortgagee  and  all  other  incum- 

(/)  Morton  t.    Woods,   L.   R.  i  R.  14  0.  D.  725 ;  Sx  parte  Voisey, 

Q.  B.  293  ;   38  L.  J.  Q.  B.  81.  Se  Knight,  L.  E.  21  0.  D.  442  ;  52 

(g)  ]Sx  parte  Tnnnett,  He  Kitchin,  L.  J.  C.  121. 

L.   R.   16  C.  D.  226  ;  50  L.  J.  C.  (»  Ante,  Vol.  I.  p.  290;  Alchorne 

212.  T.  Gomme,  2  Bing.  54  ;  Johnson  v. 

(A)  Se  Willis,  Ex  parte  Kennedy,  Jones,  9  A.  &  E.  809  ;    Underhay  t. 

L   E.   21   Q.  B.  D.  384 ;  see  Sail  Read,  L.  E.  20  Q.  B.  D.  209 ;  67 

T.  Comfort,  L.  E.  18  Q.  B.  D.  11  ;  L.  J.  Q.  B.  129. 

56  L.  J.  Q.  B.  185.  (k)     Yorkshire    Building     Co.    t. 

(i)  Ex  parte  Williams,  li. 'R.  7  C.  Mitllan,   L.    E.   35  G.   D.    125;    56 

D    138  ;  47  li.  J.  B.  26  ;  Ee  Stockton  L.   J.  C.   562  ;    Garfit  t.  Allen,  57 

Iron  Co.,  L.  E.  10  C.  D.  335  ;  48  L.  J.  C.  420. 
L.  J.  0.  417;  Ex  parte  Jackson,  L. 
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brancers.  The  leases  authorised  are :  (1)  an  agricultural 
or  occupation  lease  for  any  term  not  exceeding  twenty-one 
years  ;  and  (2)  a  building  lease  for  any  term  not  exceeding 
ninety-nine  years.  The  section  further  provides  numerous 
reqiiirements  for  such  leases,  as  to  possession,  rent,  and 
other  matters  for  the  security  of  the  mortgagee. 

Limitations  The   reservation  of   rent   service   must   be   made  with 

01  rent- 

eervice.  proper  words  of  limitation  to  define  the  estate  in  the  rent. 

.  If  the  reservation  is  to  the  lessor  and  his  heirs,  the  rent  is 

made  incident  to  the  reversion  in  fee  and  passes  vidth  it, 
whether  to  assigns  in  law  or  assigns  in  deed.  But  if  the 
reservation  is  to  the  lessor  only,  without  any  words  of 
limitation  or  construction  to  extend  it  to  his  heirs,  it  is 
a  reservation  to  him  for  life  only ;  and  the  rent  deter- 
mines by  his  death,  if  he  die  within  the  term.  So  it  is,  if 
the  reservation  is  to  him  and  his  assigns,  or  to  him  and  his 
executors ;  unless  it  be  reserved  upon  an  underlease  of  a 
term  of  years,  the  reversion  of  which  will  pass  to  the 
executors  (/).  A  reservation  "  to  the  heirs"  of  the  lessor, 
omitting  the  lessor  himself,  would  be  a  bad  reservation  of 
rent  service,  because  the  heir  would  take  by  purchase  and 
would  be  in  the  position  of  a  stranger  (tn) .  A  reservation 
of  rent  "  to  him  or  his  heirs,  is  good  to  the  lessor  for  the 
term  of  his  life,  and  void  as  to  his  heir  "  ;  unless  the  word 
"or"  may  be  construed  "and"(M).  If  tenant  in  tail 
make  a  lease  for  years,  reserving  rent  to  him.  and  his 
heirs,  the  rent  will  go  with  the  reversion  to  the  heir-in- 
tail(o). — By  the  Conveyancing  Act,  1881,  44  &  45  Yict. 
c.  41,  s.  51  (1),  "In  a  deed  it  shall  be  sufficient,  in  the 
limitation  of  an  estate  in  fee  simple,  to  use  the  words  in  fee 
simple,  without  the  word  heirs  ;  and  ia  the  limitation 
of  an  estate  in  tail,  to  use  the  words  in  tail  without 
the  words  heirs  of  the  body.     (2)  This  section  applies 

[I)  Co.  Lit.  47  a,  215  I.  («)  Co.  Lit.  214  a;  ante,  Vol.  I. 

(m)  Go.  Lit.  213  A  ;  Oats  v.  Frith,       pp.  156,  160. 
Hob.  130.  (o)  2  Wms.  Saund.  371  (7). 
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only  to  deeds  executed  after  tlie  commencement  of  this 
Act." 

Reservations  of  rent  service  are  construed,  if  possible,  so  Construction 

of  TGSGTyOi" 

as  to  support  the  reservation  and  attach  the  rent  to  the  tiona. 
reversion.  Accordingly,  if  the  rent  be  reserved  generally 
"  during  the  term"  without  showing  to  whom  it  is  intended  / 
to  go,  it  will  go  with  the  reversion  to  the  lessor  and  his 
heirs,  or  to  whomsoever  may  be  entitled  to  the  rever- 
sion (p).  In  the  case  of  a  joint  lease  by  tenants  in  com- 
mon, reserving  rent  without  saying  to  whom  payable,  it 
was  held  that  upon  the  death  of  one  of  the  lessors,  the 
reversion  being  severed,  the  rent  followed  the  reversion  (q) . 
— Where  land  is  settled  for  estates  for  life  with  remainders 
over,  and  a  power  of  leasing  is  given,  the  leases  executed 
under  the  power  take  effect  as  if  inserted  in  the  deed  of 
settlement,  which  also  Hmits  the  reversion ;  the  law  will 
then  appropriate  the  rent  to  the  successive  estates  in  the 
reversion.  In  such  cases  the  approved  way  of  reserving 
the  rent  is  "to  reserve  the  rent  yearly  during  the  term, 
and  leave  the  law  to  make  the  distribution,  without  an 
express  reservation  to  any  person  "  (r). 

"  A  rent  must  be  reserved  out  of  the  lands  or  tenements  Kent  of 
whereunto   .the    lessor  may   have    resort   or  recourse   to  ™ereSta-^ 
distrain,  and  therefore  a  rent  cannot  be  reserved  out  of  menta. 
any  incorporeal  inheritance.     But  if  the  lease  be  made  of 
them    by  deed    for  years,  it   may  be   good   by  way  of 
contract  to  have  an  action  of  debt ;  but  distrain  the  lessor 
cannot.      Neither   shall   it   pass   with   the   grant   of   the 
reversion,  for  that  it   is  no  rent   incident  to  the  rever- 
sion" (s).     If   land  be   leased  together  with  incorporeal 
hereditaments,   with   a   reservation    of    rent,   there   is    a 


(jo)  Co.  Lit.  47  a  ;   Saclmerell  y.  way  v.  Sari,  14  C.  B.  340  ;  23  L.  J. 

Froggatt,  2  "Wma.  Saund.  367.  C.   P.   115  ;    Tellowhj  v.  Gower,  11 

(q)  Beer  v.  Seer,  12  0.  B.  60  ;  21  Ex.  274  ;  24  L.  J.  Ex.  289. 

L.  J.  C.  P.  124.  W  Co.   Lit.   47«,   142«.     Jewel's 

(r)   Whitlock's  Case,   8  Co.  71  a;  Case,   5  Co.  3a;  Butt's  Case,  7  Co. 

Combe's  Case,  9  Co.  75 ;   Isherivood  234 ;  Sean  of  Windsor  t.  Gover,  2 

V.  OWcnow,  3  M.  &  S.  382;  Oreena-  Wma.  Saund.  301. 
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remedy  by  distress  against  the  land  though  not  against 
the  incorporeal  property;  the  rent  issues  wholly  out  of 
the  land  in  point  of  remedy,  but  in  poiat  of  render  out 
of  both  together  (<).  Where  a  wharf  was  let  together 
with  the  easement  of  mooring  barges  in  the  adjacent 
river  between  high  and  low  water  mark,  it  was  held  that 
the  lessor  could  not  distrain  barges  in  the  river  where  there 
was  a  mere  easement  (;^). — So  "a  rent  cannot  be  reserved 
or  granted  out  of  a  rent.  Part  of  a  rent  may  be  granted, 
but  a  new  rent  cannot  be  reserved  or  granted  thereout, 
because  no  distress  can  be  taken  of  it"  (y).  "But  if  a 
man  demiseth  the  vesture  or  herbage  of  his  land,  he  may 
reserve  a  rent ;  because  the  lessor  may  distrain  the  cattle 
upon  the  land.  And  so  a  reversion  or  a  remainder  of 
lands  or  tenements  may  be  granted  reserving  a  rent,  for 
the  apparent  possibility  that  it  may  come  ia  possession  "  {ic). 
So  a  rent  may  be  granted  out  of  a  reversion  expectant 
upon  a  term  of  years,  although  no  distress  can  be  made 
during  the  term ;  and  the  grantee  may  have  a  receiver,  or 
may  have  a  sale  of  an  adequate  portion  of  the  reversion  to 
pay  the  rent  («). 
Eeut  of  Upon  the  same  principle  a  rent  cannot  be  reserved  out  of 

chattels.  goods  or  chattels  personal.     A  lease  of  goods  reserving  a 

rent  might  give  a  personal  remedy,  but  not  a  power  of  dis- 
tress. But  upon  a  lease  of  land  together  with  goods  and 
chattels  at  a  rent  reserved,  the  whole  rent  may  be  dis- 
traiaed  upon  the  land;  as  where  land  is  let  with  stock 
upon  it ;  or  upon  a  letting  of  a  furnished  house  or 
lodging  (?/) .  So  in  the  case  of  a  lease  of  a  factory  or 
part  of  a  factory,  together  with  steam  power,  gas,  and 
the  Uke  appliances  for  the  use  of  the  demised  premises,  a 


[t)  Douhitofte  v.   Curteene,    Cro.  {x)  Dawson  v.  Bobins,  L.  E.  2  C. 

Jao.  463  ;  see  2  Wms.  Saund.  304.  P.  D.  38  ;  46  L.  J.  C.  P.  62. 

(m)  Busaard  t.  Capel,  8  B.  &  C.  (y)  Newman  v.  Anderton,  2  B.  & 

141;   Capel\.Suszard,6'Bing.l5Q.  P.   N.   B.    224;     citing    " 


(«)  Hardwicke,  L.  C,  Stafford  y.       Case,  5  Co.  17;  Farewell  y.  Dic/een- 
Buclcley,  2  Ves.  sen.  178.  son,  6  B.  &  C.  251.     See  Salmon  v. 

{w)  Co.  Lit.  47a,  142a.  Matthews,  8  M.  &  "W.  827. 
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rent  reserved  for  the  whole  is  considered  as  issuing  out 
of  the  fixed  property,  and  attended  with  the  right  of 
distress  (s). 

Some  rents  service  have  received  special  designations.  Fee  farm 
Fee  farm  is  rent  in  perpetuity  reserved  upon  a  grant  in  fee  ^^^  ' 
simple.  "  After  the  statute  of  quia  emptores  granting  in 
fee  farm,  except  by  the  king,  became  impracticable  ;  because 
the  grantor  parting  with  the  fee  is  by  operation  of  that 
statute  without  any  reversion,  and  without  a  reversion  there 
cannot  be  a  rent  service"  (a).  Eent  granted  or  reserved 
in  perpetuity  since  the  statute  would  be  rent  seek  at  com- 
mon law,  unless  charged  upon  the  land  by  an  express 
clause  of  distress.  As  rent  seek  it  would  be  distraiaable 
only  by  virtue  of  the  Statute  4  Geo.  II.  c.  28  (b). 

The  customary  rents  service  of  the  freehold  and  copy-  Rents  of 
hold  tenants  of  manors,  when  fixed  or  assized  in  amount  by  ^^^^  ' 
custom  or  otherwise,  were  called  rents  of  assise;  in  distinc- 
tion to  rents  that  remained  arbitrary  or  variable.  They  Quit  rents. 
were  also  called  qtcit  rents,  because  they  were  paid  instead 
of  all  other  services,  of  which  the  tenant  thereby  became 
discharged  or  quit.  The  rents  of  the  freehold  tenants 
were  called  the  chief  rents  of  the  manor  (c).  The  rents  of 
the  copyhold  tenants  are  distrainable  at  common  law  (rf) . 
"Mack  rent  is  only  a  rent  of  the  full  value  of  the  tenement 
or  near  to  it";  it  is  a  popular  expression  with  no  technical 
significance  (e) . —  Where  quit  rents  have  been  paid,  but, 
as  is  often  the  case,  it  has  become  uncertain  out  of  what 
lands  they  are  issuable  and  distrainable,  the  Court  of 
Chancery,  upon  proof  of  payment  within  a  reasonable 
time,  wiU.  decree  payment  of  all  arrears  and  future  pay- 

(s)  Selhj  v.  Greaves,  L.  E.  6  C.  (S)  Ante,    p.    374  ;    Bradbury  v. 

P.  594;  37  L.  J.  C.  P.  251.     See  Wright,  supra;  Jtivis  r.  Watson,  5 

WOles,  J.,  lb.,  and  see  Marshall  t.  M.  &  W.  255. 

SchofieU,  52  L.  J.  Q.  B.  58.  (c)  2  Co.   Inst.    19  ;    2   Blaokst. 

[a]  Hargrave's  Note  (S)  to  Co.  Com.  42. 

Lit.  143  b ;  ante,  p.  376  ;  Bradbunj  {d)  Laughter  v.  Sumphrey,   Cro. 

T.   Wright,  Dougl.  627,  n.  ;  Att.-  Eliz.  524 ;  see  ante,  p.  377. 

Gefi.  V.  Coventry,  I  P.  Wms.  306.  («)  2  Blaokst.  Com.  43. 


384 


USES  AND  PKOFITS  IN  LAND  OV  ANOTHER. 


Apportion- 
ment by 
statute. 


Redemption 
of  rents. 


ments ;  and  if  necessary,  the  Court  will  provide  a  remedy 
by  ascertaining  the  boundaries  (/). 

By  the  "Act  for  the  Inolosure  of  Land,"  17  &  18  Yict. 
c.  97,  ss.  10 — 14,  it  is  provided  that  "  where  any  lands  or 
hereditaments  are  charged  with  any  fee  farm  rent,  rent 
seek,  rent  of  assize,  or  chief  rent,  or  other  annual  or  periodi- 
cal fixed  rent  or  other  certain  payment,  any  persons  respec- 
tively interested  in  such  lands  and  in  the  said  rent  or  other 
payment  issuing  therefrom  may  make  application  in 
writing  to  the  commissioners,"  who  are  therein  authorised 
"  by  order  under  their  hands  and  seal  to  apportion  the  said 
rent  or  other  fixed  payment  among  all  the  lands  charged 
with  the  payment  thereof,  and  also,  where  necessary,  to 
determine  the  extent,  identity,  and  boundaries  of  the  land 
and  hereditaments  charged  with  such  rent  or  payment." 

By  the  Conveyancing  and  Law  of  Property  Act,  1881, 
44  &  45  Yict.  c.  41,  s.  45,  "  A  quit  rent,  chief  rent,  rent 
charge,  or  other  annual  sum  issuing  out  of  land  "  may  now 
be  redeemed  by  payment  or  tender  of  a  sum  of  money, 
certified  by  the  Copyhold  Commissioners  as  the  amount  of 
money  in  consideration  whereof  the  rent  may  be  redeemed, 
to  the  person  entitled  to  the  rent.  "  On  proof  to  the  com- 
missioners that  payment  or  tender  has  been  so  made,  they 
shall  certify  that  the  rent  is  redeemed ;  and  that  certificate 
shall  be  final  and  conclusive ;  and  the  land  shall  be  thereby 
absolutely  freed  and  discharged  from  the  rent."  "  This 
section  does  not  apply  to  tithe  rent  charge,  or  to  a  rent 
reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable  under 
a  grant  or  licence  for  building  purposes ;  or  to  any  sum  or 
payment  issuing  out  of  land  not  being  perpetual." 


(/)  JBridffewater  v.  Mdwards,  6  Bro.  P.  C.  368  ;  Duke  of  Leeds  v.  Towell, 
1  Ves.  sen,  171 ;  ante,  p.  10. 
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§  2.  Eent  charge  and  Annuity. 

Rent  charge — grant  of  rent  charge — grant  of  distress — Bills  of  Sale 

Act,  1878. 
Reservation  of  rent  upon  grant  in  fee — upon  assignment  of  term — • 

severance  of  rent  service  and  reversion. 
Limitations  of  rent  charge — estate  tail — disentailment. 
Seisin,  entry  and  occupancy  of  rent. 
Eent  as  real  or  personal  estate — arrears  of  rent. 
Annuity. 

Annuity  charged  upon  land — upon  rents  and  profits  of  land. 
Limitation   of   annuity — in  fee — for  life— annuity  for  maintenance — 

trust  to  buy  annuity — gift  of  annual  income. 
Charge  of  annuity  in  administration  of  assets  upon  real  or  personal 

estate 
Registration  of  annuity  and  rent  charge. 

A  rent  charge  may  be  created  by  tbe  owner  of  land  Rent  charge, 
granting  a  rent  out  of  it  with  an  express  power  to  distrain 
upon  the  land ;  or  by  the  owner  granting  or  assigning  all 
his  estate  in  the  land,  leaving  no  reversion,  but  reserving  a 
rent  with  power  to  distrain  ;  or  by  the  owner  of  a  rever- 
sion with  rent  service  dissevering  the  rent  service  from  the 
reversion  and  tenure  of  the  land  (a). 

"  If  a  man  seised  of  certain  land  grant,  by  a  deed  poll  Grant  of 
or  by  indenture,  a  yearly  rent  to  be  issuing  out  of  the  same  ^^'^  "  ^^^^' 
land  to  another  in  fee,  or  in  tail,  or  for  term  of  life,  vsdth 
a  clause  of  distress,  then  this  is  a  rent  charge ;  and  if  the 
grant  be  without  clause  of  distress,  then  it  is  a  rent 
seek"  (b).  As  a  rent  seek  it  is  distrainable  by  the  statute 
4  Geo.  II.  c.  28  (c) .  In  the  same  manner  a  rent  charge  may 
be  devised  by  will  (d). — A  rent  charge  may  be  granted  out 
of  a  term  of  years  ;  and  it  may  be  granted  for  the  life  of 
the  grantee,  so  as  to  be  a  charge  during  the  term,  if  the 
grantee  so  long  live ;  and  in  such  case  the  grantee  hath  but 

(a)  Ante,  p.  373;  post,  p.  387.  son,  L.  R.   1  C.  P.  133  ;  35  L.  J. 

(*)  Lit.  s.  218.  C.  P.  97. 

(c)  Ante, p.  374  ;  Boddsv.  T/wmp-  (d)  See  a>tte,  p.  37o. 

L.  C  C 
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a  chattel  (e).  "When  a  rent  is  granted  out  of  land  in 
fee  and  out  of  a  term  of  years,  to  have  and  perceive  to 
the  grantee  for  the  term  of  his  life,  this,  as  an  estate  of 
freehold  according  to  the  purport  of  the  deed,  cannot  issue 
out  of  the  term  for  years,  but  out  of  the  land  which  the 
grantor  hath  in  fee  simple  only"  (/). 

Grant  of  If  the  Owner  of  land  grant  to  another,  that  if  he  be  not 

yearly  paid  a  certain  sum,  then  it  shall  be  lawful  for  him 
to  distrain  upon  the  land,  this  is  a  good  rent  charge, 
because  the  land  is  charged  with  the  rent  by  way  of 
distress  ;  but  the  person  of  the  grantor  cannot  be  charged, 
because  he  doth  not  grant  any  rent,  but  only  that  the 
grantee  may  distrain  [g).  If  land  be  demised  with  a 
reservation  of  rent,  and  it  is  further  agreed  in  the  same 
deed  that  if  the  rent  be  behind  the  lessor  may  distrain  for 
the  same  in  certain  other  land,  both  the  lands  are  charged, 
the  one  with  the  rent  service,  and  the  other  with  a  distress 
for  the  rent  by  way  of  penalty  (/«) .  And  the  latter  would 
be  chargeable  with  the  distress  as  against  an  assignee  who 
took  it  with  notice  {i) .  "  If  a  man  seised  of  lands  in  fee 
biadeth  his  goods  and  lands  to  the  payment  of  a  yearly 
rent  to  A.,  this  is  a  good  rent  charge  with  power  to  distrain, 
albeit  there  be  no  express  words  of  charge,  nor  to  dis- 
train" (y ).  If  he  charge  his  goods  only  upon  certain  land, 
it  is  not  a  distress  properly  so  called,  but  operates  only  by 
way  of  covenant  or  licence  for  taking  the  goods  (k). 

Bills  of  Sale  By  the  BiUs  of  Sale  Act,  1878,  41  &  42  Vict.  c.  31,  s.  6, 
"  Every  attornment,  instrument,  or  agreement,  not  being 
a  mining  lease,  whereby  a  power  of  distress  is  given  by 
way  of  secmity  for  any  debt  or  advance,  and  whereby  any 
rent  is  reserved  or  made  payable  as  a  mode  of  providing 

le)  Butfs  Case,  7  Co.  23  a  ;  Saffery  («)  Daniel  y.  Stepney,  L.  E.  9  Ex. 

V.  Elgoocl,   1  A.   &  E.   191  ;  2'ost,  185. 
p.  391.  U)  Co.  Lit.  147  a. 

(/)  BuWs  Case,  supra.  {/c)  Fireman  v.  Edwards,    2  Ex. 

(V)  Litt.  s.  221;  Co.  Lit.  46  5  ;  732;   17   L.   J.  Ex.   268.     See  £e 

7  Co.  24  a.  Butt's  Case.  Sanlceij  Brook  Coal  Co.,  L.  E.  12  Eg 

(A)  Co.  Lit.   147  a;   7  Co.  23  i,  472;  41  L.  J.  C.  119. 
Butt's  Case. 


Act, 
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for  the  pajonent  of  interest  on  such  debt  or  advance,  or 
otherwise  for  the  purpose  of  such  security  only,  shall  be 
deemed  to  be  a  bill  of  sale  of  any  personal  chattels  which 
may  be  seized  or  taken  under  such  power  of  distress." 
This  enactment  applies  to  the  attornment  clause  in  a  mort- 
gage whereby  the  mortgagor  in  possession  attorns  tenant 
to  the  mortgagee  ;  though  it  does  not  apply  to  the  power 
of  distress  incident  by  common  law  to  the  rent  service  re- 
served in  a  lease  {I).  An  agreement  for  letting  a  pubhc- 
house,  stipulating  for  the  exclusive  supply  of  goods  by  the 
lessor,  and  for  power  to  distrain  for  money  due  for  such 
goods  supplied,  was  held  to  be  within  the  BiUs  of  Sale 
Acts,  and  must  conform  to  those  Acts  in  form,  registration 
and  other  requirements  (m) . 

After  the  passing  of  the  Statute  of  Quia  Em23tores  a  con-  Eeservation 
veyance  in  fee  simple  created  no  new  tenure  between  the  °rant*in  fee! 
grantor   and  the   grantee,  and  therefore  a  rent  reserved 
upon  the  grant  was  not  rent  service  and  had  no  common 
law  right  of  distress.     But  the  reservation  of  rent  may  be 
attended  with  an  express  clause,  that  if  the  rent  be  in 
arrear,  it  shall  be  lawful  for  the  grantor  or  his  heirs  to 
distraia ;  the  rent  then  becomes  a  rent  charge,  because  the 
land   is   charged  with  the   rent  by  the   distress.     So   if 
tenant  in  fee  simple  grant  away  the  land  for  a  particular 
estate  as  for  life  or  in  tail  with  remainder  in  fee,  or  for 
several  particular  estates  in  succession  with  remainder  in 
fee,  leaving  no  reversion,  but  reserving  a  rent,  it  is  not 
rent  service ;  but  it  may  be  made  a  rent   charge  by  an 
express  clause  of  distress  (h). — If  a  lessee  for  a  term  of  Upon  assign- 
years  assign  the  whole  term,  or  underlease  for  the  whole  underlease 
term,  reserving  rent,  but  leaving  no  reversion,  the  rent  is  °f  *erm. 
not  rent  service  and  is  not  distraiuable  at  common  law, 

(V)  Re  Willis,  L.  E.  21  Q.  B.  D.  (in)  FiMrook  v.  Ashhy,  66  L.  J. 

384 ;  Sail  v.  Comfort,  L.  R.  18  Q.  Q.  B.  376. 

B.  D.   11;  56  L.  J.  Q.  B.   185;  (•«)  Lit.  sa.   215—217;    ante,  p. 

ante,  p.  379.  376. 
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unless  there  be  an  express  clause  of  distress  (o) .  But  suoli 
rent  would  be  recoverable  by  action  of  debt  during  tbe 
continuance  of  the  term,  or  upon  a  covenant  to  pay  the 
rent.  It  is-assignable,  and  the  statute  of  4  Anne,  c.  16, 
s.  9,  dispenses  with  the  attornment  of  the  tenant  {p). 
Severance  of  A  rent  Originally  reserved  as  rent  service  incident  to  the 
and  TCTersfon.  reversion  of  the  land  demised,  may  become  dissevered  from 
the  reversion,  by  the  landlord  granting  away  the  rent  and 
reserving  the  reversion ;  or  by  the  landlord  granting  away 
the  reversion  and  expressly  reserving  the  rent.  In  such 
cases  the  distress  which  was  an  incident  of  rent  service  and 
impliedly  annexed  to  the  reversion  is  lost  at  common  law ; 
the  rent  becomes  a  rent  seek  charged  upon  the  land,  and 
distrainable  only  by  the  statute  4  Geo.  II.  c.  28  [q).  A 
grant  of  the  reversion  passes  the  rent  as  incident  to  it, 
unless  the  rent  is  expressly  reserved ;  but  a  grant  of  the 
rent  does  not  pass  the  reversion  (r).  A  devise  of  "rents" 
in  a  will  may  sometimes  be  construed  to  mean  the  rever- 
sion to  which  the  rents  are  incident,  according  to  the 
intention  appearing  in  the  will  is) . 

Limitations  of  The  grant  of  a  rent  charge,  which  is  an  incorporeal 
hereditament,  must  be  made  by  deed;  and  the  terms  of 
limitation,  like  those  of  rent  service,  are  construed  strictly 
according  to  the  general  rules  of  construction  applied  to 
limitations  of  real  estate  [t) . — A  rent  charge  may  be  limited 
by  way  of  use,  upon  which  the  Statute  of  Uses  will  operate 
to  vest  the  legal  estate,  as  by  limiting  land  to  A.  and  his 
heirs,  to  the  use  that  B.  shall  have  an  annual  rent  out  of 
the  same ;  or  by  granting  a  rent  out  of  the  land  to  A.  and 
his  heirs  to  the  use  of  B. ;  in  which  cases  the  statute  will 

(o)  Ante,  p.  377  ;    Parmenter  y.  L.  J.  Q.  B.  374 ;  post,  p.  472. 

Webber,    8   Taunt.  593  ;    Preece  v.  (q)  Lit.  ss.  225 — 229,  ante,  p.  374. 

Corrie,  5  Bing.  24 ;  Pascoe  v.  Pascoe,  [r)  Lit.  s.  229. 

3  Biag.  N.  0.  898.  (s)  Kerry  v.  Derrick,  Cro.   Jao. 

{p)  PouUnnj  v.  Holmes,  Strange,  104  ;  Maundy  t.  Maundy,  2  Stra. 

405  ;  Baker  v.  Gostling,  1  Bing.  N.  1020. 

C.    19  ;    Williams  v.  Hayward,   28  (<)  Ante,  p.  380. 


CHAP.  HI.    RENTS.  ^89 

execute  the  uses,  and  with  attendant  remedies  of  distress 
and  entry,  if  such  remedies  be  expressly  declared  as 
uses  (ii).  If  it  be  further  declared  that  the  cestui  que  use  is 
to  hold  the  rent  to  the  use  or  ujDon  trust  for  another,  the 
latter  uses  are  not  operated  upon  by  the  statute,  but  are 
trusts  or  equitable  interests  only  (i').— If  a  rent  be  granted 
to  one  and  his  heirs,  and  the  power  to  distrain  to  him  only, 
this  is  a  rent  charge  for  his  life  and  a  rent  seek  after,  the 
power  to  distrain  not  being  extended  to  the  heu's ;  so  with 
a  power  to  enter  for  non-payment  of  the  rent  [ic). 

Eent  may  be  limited  foran estate  tail,  being  a"  tenement"  Estate  tail. 
within  the  Statute Dci)o»«s,  13  Edw.I.  c.  l,West.  2.  "This 
is  the  only  word  which  the  said  statute  that  created  estates 
tail  useth;  and  it  includeth  not  only  all  corporate  inherit- 
ances, which  are  or  may  be  holden,  but  also  all  inheritances 
issuing  out  of  any  of  those  inheritances,  or  concerning  or 
annexed  to  or  exerciseable  within  the  same,  though  they  lie 
not  in  tenure ;  therefore  all  these  without  question  may  be 
intailed.  As  rents,  estovers,  commons,  or  other  profits 
whatsoever  granted  out  of  land  "(a;). — Estates  tail  in  rents  Disentafl- 
were  formerly  barred  by  Fines  and  Recoveries ;  they  are 
expressly  included  in  the  Act  for  the  Abohtion  of  Fiaes  and 
Recoveries,  3  &  4  Will.  IV.  c.  74,  and  may  now  be  dis- 
entailed and  converted  into  fee  simple  by  a  deed  under 
that  Act.  Where  the  rent  is  originally  limited  to  the 
grantee  for  an  estate  tail,  with  remainder  to  another  in 
fee,  it  is  a  perpetual  rent,  and  the  tenant  in  tail  may  bar 
the  remainder  and  enlarge  his  estate  tail  in  the  rent  into  a 
fee  simple  absolute.  But  where  the  rent  is  originally 
granted  for  an  estate  tail  only,  it  is  limited  to  the  con- 
tinuance of  his  issue  in  tail ;  the  tenant  in  tail  may  by  a 
disentailing   deed   convert  his  estate  in  the  rent  into  a 

(«)  27  Hen.  8,  C  10,  ss.  1,  4,  6 ;  (»)  Ante,  Vol.  I.  pp.  120,  125. 

1  Sanders  on  Uses,  4th  ed.  107;  2  \w)  Co.   Lit.    lil  b ;    IlasscU  v. 

lb.  28.    See  Havergill  t.  Hare,  Cro.  Gowthioaite,  Willes,  507. 

Jac.   510,    as   to    entry ;    CooTc  t.  {x)  Co.  Lit.  20  a. 
Berk,  2  Mod.  138,  as  to  distress. 
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determinable  or  base  fee  during  the  continuance  of  issue, 
but  he  cannot  enlarge  it  into  a  fee  simple  («/) .  If  rent 
service  be  reserved  upon  a  grant  of  land  for  an  estate  tail, 
the  tenant  in  tail  of  the  land  can  bar  the  reversion,  but  he 
cannot  bar  the  rent,  because  it  is  a  separate  tenement  dis- 
tinct from  the  land(s).  Tenant  ia  tail  of  land  cannot 
grant  a  rent  charge  out  of  the  land  as  against  the  issue  in 
tail,  Avithout  executing  a  disentailing  assurance  {a) . 

Seisin  of  rent.  Eent,  as  being  an  incorporeal  hereditament,  is  incapable 
of  seisin,  entry  or  occupancy ;  but  for  some  purposes 
payment  of  rent  is  a  possession  equivalent  to  seisia  (h). 
Formerly  seisin  was  necessary  to  maintain  an  assize  or 
other  real  action;  and  payment  of  rent  was  a  sufficient 
seisin  for  this  purpose  (c).  Payment  of  rent  was  also 
sufficient  seisin  to  create  a  new  root  of  descent  under 
the  old  law  of  inheritance,  which  traced  descent  from 
the  person  last  seised  [d).  Upon  the  grant  of  a 
rent  charge  at  common  law  the  mere  delivery  and 
acceptance  of  the  deed  of  grant  give  no  actual  seisin 
or  possession  of  the  rent;  but  if  the  grant  be  made 
by  a  deed  operating  under  the  Statute  of  Uses  the  grantee 
is  "  deemed  and  adjudged  in  lawfid  possession "  of  the 
rent  by  the  words  of  the  statute,  which  expressly  includes 
"rents,  reversions  and  other  hereditaments."  The  distinc- 
tion is  important  with  reference  to  the  "  actual  possession"' 
of  a  rent  charge  required  for  the  quaHfication  of  a  county 
voter  under  the  Reform  Act,  2  WiU.  lY.  c.  45,  s.  26  («). 

(2/)  Butler's  note  to  Co.  Lit.  298 «;  {c)  Lit.  s.  233;  Co.  Lit.    153  a, 

Smith    V.    Jkirnahii,     Carter,    62;  160 «.     Real  actions  "were  abolished 

Anon.,   12   Mod.   513;    Chaplm  v.  by  3  &  4  "Wm.  4,  o.  27,  s.  36. 

Chaplin,  3  P.  Wms.  229.  (d)  Co.  Lit.   15  S ;  ante,  Vol.  I. 

(z)    White  V.  TTesf,  Cro.  Eliz.  792.  p.  61. 

(a)  Lambert  T.  Austin,  Cro.  Eliz.  (e)  Co.  Lit.   160  a;  ante.  Vol.  I. 

333;  Fairfax  Y.  Derby, 2Yeni.  &\2.  p.  103;  Scelis  v.  Blain,   18   C.  B. 

(4)  Lit.    ss.   233—240  ;  Co.  Lit.  N.  S.  90  ;  34  L.  J.  C.  P.  88  ;  Sad- 

160 «;    Druitt  v.    Christchiirch,    L.  Jeld's  Case,  L.  R.  8  0.  P.  306;  42 

R.  12  Q.  B.  T>.  365  ;  53  L.  J.  Q.  L.  J.    C.  P.  146 ;   Orme's  Case,  L, 

B.  177.  R.  8  C.  P.  281 ;  42  L.  J.  C.  P.  38. 
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— For  the  reason  that  rent  does  not  admit  of  entry,  if  a  Entry. 

rent  charge  be  granted  upon  condition,  and  the  condition 

be  broken,  the  rent  is  ipso  facto  extinct  without  entry ; 

although  entry  is  in  general  necessary  to  divest  a  freehold 

in  possession  upon  the  breach  of  a  condition  (/). — Also,  in  Occupancy. 

the  case  of  a  rent  pur  autre  rie  and  death  of  the  tenant 

pending  the  life,  there  can  be  no  general  occupancy;  but 

there  may  be  a  special  occupant  by  the  express  words  of 

the  grant,  (though  not  properly  called  an  occupant   but 

rather  a  special  grantee),  or  under  the  statute  1  Yict.  o.  26, 

s.   6,  (repealing  but  substantially  re-enacting  the  statute 

29  Car.  II.  o.  3,  s.  12,)  which  expressly  includes  incorporeal 

hereditaments  (g) .     A  rent  reserved  upon  an  assignment  of 

an  estate  75(?r  autre  vie  is  a  rent  charge  pur  autre  vie,  which 

passes  to  the  heir  or  executor  of  the  assignor,  upon  his 

death  pending  the"  life,  according  to  the   terms   of  the 

reservation  {/>) . 

Rent  charge  limited  for  an  estate  of  freehold  is  real  E,ent  as  real 
estate ;  and  if  the  land  is  of  customary  tenure,  the  rent  estate.^""^^ 
follows  the  rules  of  the  teniire ;  as  the  tenure  of  ancient 
demesne,  or  of  gavelkind,  or  of  Borough  English  (/).  A 
rent  ohsiTge  pur  autre  vie  is  a  freehold  estate ;  but  in  case  of 
the  death  of  the  owner  pending  the  life  without  leaving  a 
special  occupant,  it  passes  to  the  executor,  to  be  applied 
and  distributed  as  personal  estate,  by  the  statute  1  Vict, 
c.  26,  s.  6  (y). — Rent  charge  granted  for  a  term  of  years, 
and  rent  charge  granted  out  of  a  term  of  years,  though 
limited  for  the  life  of  the  grantee,  are  personal  estate,  and 
pass  to  the  executor  of  the  deceased  grantee,  together 
with  the  rights  of  distress  {k). — Rent  service  foUows  the 

(/)  Co.  Lit.  218b;  ante,  Yol.l.  {h)  Jenison  v.    Lexington,    1    P. 

p.  225.  Wms.  555. 

(<7)   Co.  Lit.  414,  388  a;  Sassel  (i)  Eobinson  on  G-avelkiud,   79. 

V.  Gowthwaite,  Willes,  500  ;  Bear-  See  Knolles'  Case,  Dyer,  5  b. 
park  T.  Sutchinson,   7  Bing.   178 ;  {j)  Clmtfield  v.  BerchtokU,  L.  E. 

ChatMd  T.  Berehtolclt,  L.  E,.  7  Ch.  7  Ch.  192  ;  41  L.  J.  C.  255. 
192  ;  41  L.  J.  C.  255  ;  ante.  Vol.  I.  (/c)  Butt's  Case,  7  Co.  23  a;  Saffery 

p    193  V.  Elffood,  1  A.  &  E.  191. 


892 


rSES  AND  PEOFITS  IX  LAND  OF  ANOTIIiai. 


Arrears  of 
rent. 


nature  of  the  reversion  to  which  it  is  incident ;  it  is  real 
or  personal  estate,  and  passes  to  the  heir  or  executor,  with 
the  reversion  (/).  Rent  service  reserved  upon  a  lease  for 
years,  and  severed  from  the  reversion,  becomes  a  rent 
charge  for  years,  and  is  personal  estate  (m) . — Arrears  of 
rent,  whether  rent  charge  or  rent  service,  accrued  due  at 
the  time  of  death  are  personal  estate,  and  pass  to  the 
executor  ;  and  so  are  apportionments  of  rent  to  the  death 
of  the  testator  («).  And  now  the  executor  has  by  statute 
the  Kke  remedy  of  distress  for  such  arrears  as  the  testator 
had  in  his  lifetime  (o).  At  common  law  neither  the  heir 
nor  the  execiitor  of  the  owner  of  a  freehold  rent  had  any 
right  to  distraia  for  arrears  accrued  due  at  his  decease  (p). 


Annuity*  "  An  annuity  is  a  yearly  payment  of  a  certain  sum  of 

money  granted  to  another  in  fee,  for  life,  or  for  years, 
chargrag  the  person  of  the  grantor  only."  An  annuity  as 
a  mere  personal  obligation  at  common  law  did  not  charge 
the  land  of  the  grantor  in  his  lifetime ;  nor  did  it  charge 
the  heir  of  the  deceased  grantor,  although  he  took  assets  by 
descent,  unless  the  heir  was  expressly  bound  in  the  grant 
or  instrument  of  obligation  (q) .  Now  by  the  Convey- 
ancing Act,  1881,  44  &  46  Yict.  c.  41,  s.  59,  a  contract, 
bond,  or  obligation  under  seal,  made  after  the  commence- 
ment of  the  Act,  "  though  not  expressed  to  bind  the 
heirs,  shall  operate  in  law  to  bind  the  heirs,  and  real 
estate,  as  well  as  the  executors  and  administrators  and 
personal  estate,  of  the  person  making  the  same,  as  if 
heirs  were  expressed  ;  "  but  "  only  if  and  so  far  as  a  con- 
trary intention  is  not  expressed." — A  rent  charge,  as  being 


(I)  Ante,  p.  380.  Sacheverell  v. 
Froggatt,  2  Wms.  Saund.  371. 

(w)  KnolWs  Case,  Dyer,  5  J. 

(«)  Bromnrlgg  v.  Fihe,  L.  R.  7 
P.  D.  61  ;  51  L.  J.  Prob.  29.  See 
JOuppa  V.  Mayo,  1  Wms.  Saund. 
286  b,  citeipost,  p.  426  ;  apportion- 
ment, post,  p.  421. 


(o)  32  Hen.  8,  o.  37,  ss.  1,  4  ;  3 
&  4  WiU.  4,  c.  42,  ss.  37,  38. 

(p)  Co.  Lit.  162  a;  Ognel's  Case, 
4  Co.  48S;  Edrich's  Case,  5  Co. 
118  «;  Frescott  Y.  Boucher,  3  B.  & 
Ad.  849.     S,eepost,  p.  418. 

(?)  Co.  Lit.  144  b. 
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an  annuity,  imports  the  remedy  by  personal  action  against 
the  grantor,  unless  the  personal  liability  is  expressly 
excepted ;  and  the  grantee  has  the  election  to  proceed  by 
action  against  the  grantor,  or  by  distress  for  the  rent  in 
arrear  ;  but  he  cannot  do  both  together  (r) .  The  grant  of 
a  mere  power  of  distress  upon  land  for  an  annual  sum 
impliedly  creates  a  rent  charge,  but  without  personal  lia- 
bility of  the  grantor  (.s).  Upon  a  reservation  of  rent 
service  the  grantee  or  lessee  of  the  land  was  not  chargeable 
personally  by  writ  of  annuity  at  common  law,  because  the 
words  of  reservation  were  taken  as  those  of  the  grantor  only 
and  not  of  the  grantee  (t) ;  but  rent  service  was  recoverable 
at  common  law  by  a  real  action ;  and  under  the  statute 
8  Anne,  c.  14,  s.  4,  by  an  action  of  debt  ((«). 

An  annuity  expressly  charged  iipon  land  is  in  the  nature  Annuity 
of   a   rent.     If  it  is  charged  by  a   clause  of  distress,  it  ja^d^^   ^^™ 
becomes  a  rent  charge ;  if  it  is  charged  upon  land  generally 
without  any  power  of  distress,  it  is  a  rent  seek,  to  which 
the  statute  4  Greo.  II.  c.  28  applies  and  gives  a  power  of 
distress  (») . — An  annuity  charged  generally  upon  land  pre-  Upon  rents 
sumptively  charges  not  only  the  annual  rents  and  profits  f^i^'^°    ^  ° 
but  also  the  land  itself  [w) ;  it  may  be  charged  upon  the 
annual  rents  and  profits  only,  without  recourse  to  the  corpus 
of  theland  («) ;  or  it  may  be  charged  primarily  upon  the 
rents  and  profits,  with  recourse  to  the  coiyus  for  the  annual 
deficiency  {y) ;  or  it  may  be  charged  upon  the  annual  rents 
and  profits,  with  a  cumulative  charge  upon  the  rents  and 

[r)  Lit.  ss.  219,  220  ;  see  ^OfZweZ;  Eq.   411;   BowartliY.  Rothwell,  30 

V.  Bodwell,  Cro.  Car.  171  ;  post,  p.  Beav.  516  ;  31  L.  J.  C.  449. 

471.  (x)  Foster  v.  Smith,   1   Ph.    629; 

Is)  Ante,  p.  386.  Stel/oxY.  Sugden,  Johns.  234  ;  Yates 

It)  Co.  Lit.  144  a.  V.  Yates,  28  Beav.  641 ;  29  L.  J.  C. 

(m)  Post,  p.  472.  874  ;  Saker  v.  Saker,   6  H.   L.    C. 

(»)  Ante,    p.    374;    Hardwioke,  616;   27  L.  J.  C.  417;   Miefielly. 

L.  C,  Staford  v.  BuckUy,   2  Ves.  Wilton,  L.  K.  20  Eq.  269  ;  44  L.  J. 

sen.  177  ;  Buttery^. Robinson, 'i'BiTig.  C.  490. 

392  ■  Sollory  v.  Leaver,  L.  R.  9  Eq.  [y)  Re  Grant,  52  L.  J.  C.  552  ; 

22  ;  40  L.  J.  C.  398.  Re  Mason,  L.  E.  8  C.  D.  411 ;   47 

(w)  Fearson  r.  SelUu-ell,  L.  B.  18  L.  J.  C.  660. 
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profits  of  succeeding  years  until  the  arrears  of  the  annuity 
are  discharged  (s) .  The  incidence  of  the  charge  in  these 
respects  depends  upon  the  construction  of  the  terms  in 
which  it  is  granted. 

Limitation  of  "  If  an  annuity  he  granted  to  a  man  and  his  heirs,  it  is 
iafee'^^  a  fee  simple  personal,"  or  "a  personal  inheritance  which 
the  law  allows  to  descend  to  the  heirs  ;  "  and  "  not  only 
the  grantee,  but  his  heir  and  his  or  their  grantee  also  shall 
have  a  writ  of  annuity."  It  is  assignable,  and  devisable 
by  will ;  it  passes  by  a  will  of  personal  estate  and  by  a 
residuary  bequest  of  personalty,  but  not  to  executors  virtute 
officii  (a).  A  limitation  of  an  annuity  "  for  ever,"  without 
the  limitation  "  to  the  heirs,"  has  not  the  like  eifeet ;  it  is 
not  inheritable,  but  passes  to  the  executor  as  a  mere 
annuity  (b).  A  limitation  of  an  annuity  to  a  man  and 
"  to  the  heirs  of  his  body  "  is  construed  like  a  fee  simple 
conditional  upon  issue  ;  and  upon  his  satisfying  the  condi- 
tion of  having  issue  it  becomes  his  absolute  personal  pro- 
perty. It  does  not  admit  of  a  limitation  in  remainder  (c) . 
for  life.  —The  grant  of  an  annuity  to  a  person  without  words  of 

limitation  is  presumptively  an  annuity  for  his  life  only. 
Also  the  grant  of  an  annuity  to  one  expressly  for  life,  with 
remainder  to  another  without  words  of  limitation,  is  pre- 
sumptively given  to  the  latter  for  his  life  only ;  "  the 
duration  of  the  life  of  the  first  taker  is  expressed,  not  for 
the  purpose  of  limiting  the  gift  to  the  first  taker,  but  of 
limiting  the  commencement  of  the  gift  to  the  second  or 
successive  takers  "(f^).      The  Wills  Act,  1  Yict.  c.  26, 

(a)  Sooth  V.  CouUon,  L.  R.  5  Oh.  Boden,  Hetley,  SO. 

684 ;  39  L.  J.  C.  622 ;  Birch  y.  Sher-  (h)  Taylor  v.  Martindale,  12  Sim. 

ratt,  L.  R.  2  Ch.  644  ;   36  L.  J.  0.  158. 

925  ;  Tai/hr  v.  Taylor,  L.  R.  17  Eq.  (c)  Co.  Lit.  20  a  ;   Tamer  v.  Tur- 

324;  43'L.  J.  C.  314  ;    JFormaldY.  ner,  Ambl.  716;  Staford v.  Buckley, 

Mtizecn,  L.  R.   17   C.  D.   167  ;  50  supra;  ante,  Vol.  I.  p.  35. 

L.  J.  C.  776.  (d)  Fry,  J.,  Blight  v.  HarUwJl, 

(«)  Co.  Lit.  2  a,  144  b;  Stafford  L.  R.  19  C.  D.  297;  51  L.  J.  C. 
\.  Buckley,  2  Yes.  sesi.  Ill ;  Attbin  .     164;    dissenting    from    Evans    v. 

■V.  Daly,  i'B.  &  AXi.5^;  Gerard  Y.  W^'aHw,  L.  R.  3  0.  D.  211.    Bletcitt 
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s.  28,  makes  no  difference  in  the  creation  of  an  annuity  in 
this  respect  (e) .  But  the  grant  to  a  person  of  an  annuity 
for  a  term  of  years,  or  jjtir  autre  vie,  or  until  a  certain 
event,  as  the  death  or  marriage  of  another,  without  further 
limitation,  is  not  also  impliedly  limited  to  the  life  of  the 
annuitant ;  and  if  he  die  within  the  term  his  executors  wiU 
take  the  continuance  of  the  annuity  (/).  The  grant  of  an  Annuity  for 
annuity  to  children  "  for  their  maintenance  and  educa-  ^^"^  enance. 
tion  "  is  construed  as  giving  them  the  annuity  for  their 
lives,  and  not  during  minority  only ;  because  "  mainte- 
nance would  certainly  last  beyond  minority,  and  education 
would  not  necessarily  end  with  minority  "  (g). 

A   direction   to   trustees   or   esecvitors   to  purchase  an  Trust  to  pur- 

.,        n  .  j_-      1  j_         1  ctase  annuity. 

annuity  for  a  person  is  presumptively  construed  as  an 
annuity  for  life  only  ;  but  if  the  trust  be  to  apply  certain 
property,  or  the  proceeds  of  the  sale  of  property,  in  the 
purchase  of  an  annuity  of  a  certain  amount  for  a  person, 
it  is  presumptively  a  perpetual  annuity  (A).  A  direction 
merely  to  appropriate  sufficient  property  to  answer  an 
annuity  is  not  sufficient  to  extend  it  beyond  the  life  of  the 
annuitant  {i)  ;  nor  is  a  charge  of  the  annuity  upon  pro- 
perty generally,  for  the  property  may  be  equally  susceptible 
of  a  charge  of  an  annuity  for  life  or  in  fee,  and  there  is  no 
presumption  that  the  duration  of  an  annuity  should  cor- 
respond with  the  limits  of  the  estate  charged  (/ ). — A  gift  Gift  of  annual 
of  the  annual  income  of  property,  or  of  a  certain  amount 
of  the  income  is  an  absolute  gift  of  the  property  out  of 
which  it  issues,  in  perpetuity  (k) . 

V.  Soberts,  Cr.  &  Ph.  274  ;  Yates  y.  (i)  Kindersley,  V.-C,  BignoldY. 

Maddan,   3   Mao.    &  G.   532.     See  Giles,   4  Drew.   343;  28  L.  J.  0. 

Mansergh  v.   Campbell,   3  D.  &  J.  358 ;  Ee  Grove's  Trusts,  1  GifE.  74 ; 

237  ;  28  L.  J.  C.  61.  28  L.  J.  C.   536  ;  He  Taber,   51  L. 

(e)  Mcholls  V.  Sawkes,    10  Hare,  J.  C.  721. 

342  ;  22  L.  J.  C.  265.  {/)    Wilson  v.  Maddison,  2  T.  & 

(f)  Savery  Y.  Di/er,  Amhl.   139;       C.  0.  372.     See  Mansergh  y.  Camp - 
lieOrd,  L.  E.  12  0.  D.  22.  bell,  3  D.  &  J.  237  ;  28  L.  J.  C.  61. 

(a)    Wilkins  y.  Jodrell,  L.  B.  13  (/.■)  Stolces  v.  Seron,  12  CI.  &  P. 

CD.  564 ;  49  L.  J.  0.  26.  161 ;  Blewitt  v.  Roberts,  Cr.  &  PK 

(h)  Kerr  v.  Middlesex  Hospital,  2  280  ;  Tawson  v.  Favison,   19  Beav. 

D.  M.  &  G.  575.  146 ;  23  L.  J.  C.  954. 
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Charge  of  Annuities   given  by  will    are  in  general   treated    as 

administra-  legacies,  of  the  Talue  of  the  annuity  estimated  at  the 
tion  of  assets,  testator's  death  (/) .  So,  under  a  direction  in  a  will  to  buy 
an  annuity  for  a  person,  whether  for  life  or  in  perpetuity, 
the  annuitant  is  entitled  to  have  the  money  value  instead 
of  the  annuity,  which  he  would  himself  be  able  to  sell  and 
convert  into  money  [m).  And  if  the  annuitant  die  before 
the  annuity  is  bought,  his  personal  representative  becomes 
entitled  to  the  value  («).  Hence  in  the  administration  of 
assets  the  personal  estate  is  primarily  liable  to  pay 
annuities,  in  the  absence  of  intention  appearing  in  the 
will  to  the  contrary ;  and  a  mere  charge  of  the  annuity 
upon  the  real  estate  is  not  sufBcient  to  show  a  contrary 
intention  (o).  But  an  annuity  may  be  charged-  upon 
certain  land  primarily,  by  way  of  what  is  called  a  demon- 
stratwe  legacy,  with  recourse  to  the  personal  estate  only  in 
case  of  deficiency  of  the  land  specifically  charged  there- 
with (|;)  ;  or  it  may  be  charged  exclusively  upon  land, 
as  in  the  form  of  a  rent  charge  upon  specific  land,  vdth 
powers  of  distress  and  entry  (g)  ;  or  it  may  be  charged 
proportionately  upon  both  the  real  and  personal  estate, 
which  is  impliedly  the  case  where  they  are  constituted  a 
Priority.  mixed  fund  for  payment  of  charges  (r) . — ^An  annuity  has 

no  priority  over  other  legacies  merely  because  it  is  charged 
upon  land,  or  secured  by  powers  of  distress  and  entry.  An 
annuity  bequeathed  in  bar  of  dower  was  held  to  have 
priority,  if  there  were  in  fact  any  dowable  lands  dis- 
charged by  it ;  but  not  otherwise  (s). 

(?)   Ward  V.  Grey,  26  Beav.  491  ;  {p)  Mann  v.   Copland,   2  Madd. 

29  L.  J.  C.  7i:  Malina,V.-C.,  Roper  223  ;    Vickers  v.  Potind,  6  H.  L.  C. 

V.  Roper,  L.  E.  3  C.  D.  720.  885 ;  28  L.  J.  C.  16 ;  Paget  v.  Suish, 

(m)  SloJces  v.  CheeJc,  28  Beav.  620 ;  1  H.  &  M.  663  ;    32  L.  J.  C.  468. 

29  L.  J.  C.  922  ;  Re  JBroivne's  Will,  (?)  Poole  v.  Seron,  42  L.  J.  C.  348 ; 

27  Beav.  324.  Patehing  v.    Parnett,    51    L.  J.  C. 

(m)  Pag  V.  Pag,  1  Drew.  569  ;  22  74. 

L.  J.  C.  878.  ()■)  Allan  v.  Goii,  L.  R.   7  Ch. 

(o)  Ponghton  v.  Boughlon,  1   H.  439;  41  L.  J.  C.  571. 

L.  C.  406  ;  Yongey.  Purse,  20 Beav.  (s)  Roper  v.  Roper,  L.  R.  3  C.  D. 

380  ;  24  L.  J.  C.  643 ;  Re  Muffett,  714. 
Weekly  Notes,  1888,  p.  185. 
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By  the  Act  for  the  better  protection  of  purchasers,  18  Begiatration 
Vict.  c.  15,  s.  12  (substituted  for  the  statutes  17  Geo.  III.  °^rren"^ 
c.  26,  and  53  Greo.  III.  c.  141,  whioh  proyided  for  the  charge, 
registration  of  annuities  and  rent  charges),  it  is  enacted 
that : — "  Any  annuity  or  rent  charge  granted  after  the 
passing  of  this  Act,  otherwise  than  by  marriage  settlement, 
for  one  or  more  life  or  lives,  or  for  any  term  of  years  or 
greater  estate  determinable  on  one  or  more  life  or  lives, 
shall  not  affect  any  lands,  tenements  or  hereditaments,  as 
to  purchasers,  mortgagees  or  creditors,"  unless  and  until 
a  memorandum  of  the  same  shall  be  registered  to  the 
effect  and  in  the  manner  provided  in  the  Act.  Sect.  14 
provides  that  the  Act  shall  not  extend  to  require  the 
registry  of  annuities  or  rent  charges  given  by  wiU. — The 
enactment  does  not  obviate  the  effect  of  notice ;  and  a 
grant  of  an  annuity  or  rent  charge,  not  registered,  is  not 
therefore  void  against  a  purchaser  or  mortgagee  who  takes 
the  land  with  notice  of  the  charge,  but  the  annuitant 
retains  his  priority  {t).  An  agreement  to  grant  an 
annuity  is  not  within  the  statute,  and  may  be  specifically 
enforced  against  the  grantor  or  his  representatives,  as 
against  creditors,  without  registration  [ii)  ;  and  a  bond 
securing  payments  of  interest  upon  a  principal  debt  is  not 
within  the  statute  («'). 

(<)   Greaves  v.   Tofield,  L.  R.   14  (»)  Best,  J.,  Winter  v.  MouseUtj, 

C.  D.  563 ;  L.  R.  50  C.  118.  2  B.  &  Aid.  806. 

[u)  KieldY.  Smith,  14  Ves.  491. 
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§  3.  Tithe  Ebnt  charge. 

Tithe  rent  charge — Commutation  Act. 

Valuation  and  apportionment  of  tithe. 

Corn  average — valuation  of  rent  charge. 

Discharge  of  tithe  and  substitution  of  rent  charge. 

Remedy  by  distress — by  writ  of  possession — no  remedy  by  sale. 

Extraordinary  tithe — Redemption  Act. 

Tithe  rent  charge  as  freehold  estate — tithe  rent  charge  upon  copyhold. 

Merger  of  tithe  rent  charge. 

Grant  or  lease  of  land  subject  to  rent  charge — liabihty  of  tenant  to 

pay  rent  charge — contribution  from  co-owners  of  land  charged. 
Assessment  of  tithe  rent  charge  for  rates  and  taxes. 

By  the  "Act  for  tlie  Oommutation  of  Tithes  in 
England  and  Wales,"  1836,  6  &  7  Will.  lY.  c.  71,  a 
s^Jeoial  kind  of  rent  charge  was  created,  in  commutation  of 
the  ancient  prescriptive  charge  of  tithe  upon  the  produce 
of  land.  The  Act  abolished  tithe,  and  substituted  a  rent 
charge  based  upon  statutory  authority  and  subject  to 
statutory  rules ;  thereby  superseding  the  earlier  law  of 
tithe,  which,  therefore,  has  no  longer  any  practical  interest. 
The  following  are  the  principal  results  and  proAdsions  of 
the  Commutation  Act  (a). 

Under  sect.  87,  the  clear  average  value  of  the  tithes  of 
every  parish,  according   to   the   average   of   seven  years 


(a)  A  Bill  is  now  before  Parlia- 
ment, entitled  "The  Tithe  Rent 
Charge  Recovery  and  Variation 
BUI,"  which,  if  passed  into  an  Act, 
will  make  material  alterations  in 
the  law  relating  to  the  tithe  rent 
charge,  as  stated  above.  The 
chief  proposed  alterations  are,  the 
abolition  of  distress  for  the  re- 
covery of  tithe  rent  charge ;  and 
the  substitution  of  proceedings  in 
the  County  Court,  involving  an 
inquiry  into  the  net  profits  of  the 
land  to  the  owner,  to  the  amount 
of  which  the  rent  charge  is  to  be 
restricted ;  upon  which  proceedings 


the  judge  may  make  an  order  for 
payment,  to  he  enforced  by  a 
receiver,  but  not  personally  against 
the  owner  or  occupier,  nor  by  sale 
of  the  land.  An  alternative  remedy 
is  by  injunction  to  the  occupier  to 
pay  the  rent  charge  due,  and  not 
to  pay  any  rent  to  the  landlord 
until  the  rent  charge  has  been 
paid  to  the  tithe  owner.  The  BUI 
further  proposes  to  assess  the  rent 
charge  in  future  upon  a  triennial 
average  of  prices,  instead  of  the 
septennial  average  provided  by  the 
Tithe  Commutation  Act. 
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preceding,  was  awarded  "as  the  sum  to  be  taken  for 
calculating  the  rent  charge  to  be  paid  as  a  permanent 
commutation  of  the  said  tithes."  Under  sects.  50 — 65,  the  Apportion- 
total  amount  awarded  for  every  parish  was  apportioned 
among  the  lands  of  the  parish,  having  regard  to  their 
average  titheable  produce  and  productive  quality,  and  a 
draft  apportionment  was  made  stating  "  the  name  or 
description  and  the  quantity  of  the  several  lands ;  the 
names  and  description  of  the  several  proprietors  and 
occiipiers  thereof ;  and  the  amount  charged  upon  the 
said  several  lands,  and  to  whom  and  in  what  right  the 
same  shall  be  respectively  payable." 

Sect.  56  provided  that  immediately  after  the  passing  of  Corn  average, 
the  Act,  .and  in  the  month  of  January  in  every  year  an 
advertisement  should  be  inserted  ia  the  London  Gazette, 
"  stating  what  has  been  during  seven  years  then  next 
preceding  the  average  price  of  an  imperial  bushel  of 
British  wheat,  barley,  and  oats,  computed  from  the  weekly 
averages  of  the  corn  returns."  And  sect.  57,  "  that  Valuation  of 
every  rent  charge  charged  upon  any  lands  by  any  ap-  ^  ^  '^^°^' 
portionment  shall  be  deemed  to  be  of  the  value  of  such 
number  of  imperial  bushels  of  wheat,  barley,  and  oats,  as 
the  same  would  have  purchased  at  the  prices  so  ascer- 
tained by  the  advertisement  published  immediately  after 
the  passing  of  this  Act,  in  case  one  third  part  of  such 
rent  charge  had  been  invested  in  the  purchase  of  wheat, 
one  third  part  in  the  purchase  of  barley,  and  the 
remaining  third  part  thereof  in  the  purchase  of  oats ;  and 
the  respective  quantities  of  wheat,  barley,  and  oats,  so 
ascertained  shall  be  stated  in  the  draft  of  every  ap- 
portionment"  (6).— By  the  "Corn  Eetm-ns  Act,  1882," 
45  &  46  Yict.  c.  37,  s.  9,  the  Board  of  Trade  is  required 
to  cause  to  be  published  in  the  London  Gazette  the  weekly, 

(4)  In  the  folio-wing  year,  1837,  the  proTisions  of  the  aaid  Act,  are 

it  was  declared  by  statute,  1  Vict.  7s.    O^d.    for   a  bushel   of  wheat, 

0.69,0.7,  "  that  the  prices  at  which  3s.    ll^d.  for  a  bushel  of  barley, 

the   conversion    from   money  into  and  2s.  9d.  for  a  bushel  of  oats." 
com  is  to  be  made,  according  to 
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quarterly,  annual  and  septennial  average  prices  of  corn ; 
and  to  state  the  annual  and  septennial  average  for  the 
imperial  bushel ;  and  hy  s.  10,  the  statement  of  the 
septennial  average  price  so  published  is  substituted  for 
the  advertisement  referred  to  in  s.  56  of  the  above  statute 
of  Will.  IV.  ;  which  section  is  also  repealed. 

Sect.  67  enacted  that  the  land  "  shall  be  absolutely  dis- 
charged from  the  payment  of  all  tithes  "  ;— "  and  instead 
thereof  there  shall  be  payable  thenceforth  to  the  person 
mentioned  in  the  said  apportionment  a  sum  of  money 
equal  in  value,  according  to  the  prices  ascertained  by  the 
then  next  preceding  advertisement,  to  the  quantity  of 
wheat,  barley,  and  oats  respectively  mentioned  therein,  in 
the  natiu-e  of  a  rent  charge  issuing  out  of  the  lands  charged 
therewith ;  and  such  yearly  sum  shall  be  payable  by  two 
equal  half-yearly  payments ;  and  the  sum  of  money 
thenceforth  payable  in  respect  of  such  rent  charge  shall 
vary  so  as  always  to  consist  of  the  price  of  the  same 
number  of  bushels  of  wheat,  barley,  and  oats  respectively, 
according  to  the  prices  ascertained  by  the  then  next  pre- 
ceding advertisement :  provided  that  nothing  herein  con- 
tained shall  be  taken  to  render  any  person  whomsoever 
personally  liable  to  the  payment  of  any  such  rent  charge." 

By  sect.  81,  "In  case  the  said  rent  charge  shall  be  in 
arrear  and  unpaid  for  the  s]Dace  of  twenty-one  days,  it 
shall  be  lawful  for  the  person  entitled,  after  having  given 
or  left  ten  days'  notice  in  writing  at  the  residence  of  the 
tenant  in  possession,  to  distrain  upon  the  lands  liable  to 
the  payment  thereof  for  all  arrears  of  the  said  rent  charge, 
and  to  dispose  of  the  distress  and  otherwise  act  in  relation 
thereto  as  any  landlord  may  for  arrears  of  rent :  provided 
that  not  more  than  two  years'  arrears  shall  at  any  time  be 
recoverable  by  distress"  (c). 

By  sect.  82,  "  In  case  the  said  rent  charge  shall  be  in 


{e)  The  owner  of  the  rent  charge 
is  entitled  to  2s.  6d.  for  each  notice 
to  distrain ;  and  may  send  notice  by 


post  in  a  registered  letter.    23  &  24 
Vict.  c.  93,  ss.  29,  30. 
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arrear  and  unpaid  for  the  space  of  forty  days,  and  there 
shall  be  no  sufficient  distress  on  the  premises  liable  to  the 
payment  thereof," — "  the  owner  of  the  rent  charge  may 
sue  out  a  writ  of  halere  facias  possessionem,  directed  to  the 
sheriff,  commanding  him  to  cause  the  owner  of  the  rent 
charge  to  have  possession  of  the  lands  chargeable  there- 
with, until  the  arrears  of  rent  charge,  and  costs  of  the  writ 
and  execution,  and  of  cultivating  and  keeping  possession 
ofi;he  lands,  shall  be  fully  satisfied:  provided  always  that 
not  more  than  two  years'  arrears  over  and  above  the  time 
of  such  possession  shall  be  at  any  time  recoverable."  And 
by  a  later  Act  power  is  given  to  the  owner  of  the  rent 
charge,  having  taken  possession  under  such  writ,  "  to  let 
the  land  for  any  period  not  exceeding  one  year  in  posses- 
sion at  such  rent  as  can  be  reasonably  obtained  for  the 
same"  (e). — By  sect.  85,  the  powers  of  distress  and  entry 
given  by  the  Act  are  made  to  extend  to  every  part  of  the 
land  situate  in  the  parish  occupied  by  the  same  person  as 
is  the  occupier  of  the  lands  on  which  such  rent  charge  is  in 
arrear,  whether  occupied  by  him  as  the  owner  or  as  tenant 
holding  under  the  same  landlord. 

The  rent  charge  being  the  creation  of  the  Act  has  no  other  No  remedy  by 
remedies  than  those  given  by  the  Act.  There  is  no  jurisdio-  ^'^^®- 
tion  in  eqiiity  to  make  it  a  charge  upon  the  inheritance  of 
the  land,  or  to  extend  the  charge  beyond  the  terms  of  the  Act. 
Consequently  in  the  event  of  the  statutory  remedies  failing 
by  reason  of  there  being  nothing  upon  the  land  to  distrain, 
and  the  land  being  unproductive  for  occupation,  the  owner 
of  the  rent  charge  cannot  claim  to  have  the  land  sold  for 
satisfaction  of  arrears  {d) .  This  is  in  accordance  with  the 
nature  of  the  original  tithe  which  was  taken  from  the  pro- 
duce of  the  land  only,  and  was  no  charge  upon  the  land 
itself.  So  before  the  commutation  there  was  no  personal 
liability  in  respect  of  the  tithe  ;  as  now  there  is  no  personal 
liability  for  payment  of  the  rent  charge  (e) . 

{c)  5  &  6  Vict.  c.  54,  s.  12.  (e)  Sect.  67,  ante,  p.  400 ;  Cock- 

id)  Bailey  Y.  Badham,  L.  K.  30       burn,   J,,   Bedford  y.  SuUon  Cold- 

0.  D.  84 ;  54  L.  J.  C.  1067.  >W,  3  C.  B.  N.  S.  476. 

L.  n  u 
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In  the  case  of  land  cultivated  as  hop  grounds,  orchards, 
fruit,  plantations  and  market  gardens,  it  was  further  pro- 
vided that  the  amount  of  rent  charge  apportioned  shall  be 
distinguished  into  two  parts,  which  shall  be  called  the 
ordinary  charge  and  the  extraordinary  charge,  and  the 
extraordinary  charge  shall  be  a  rate  per  imperial  acre ;  and 
all  lands  which  shall  cease  to  be  so  cultivated  shall  be 
charged  only  with  the  ordinary  charge  upon  such  lands, 
and  all  lands  which  shall  be  newly  so  cultivated  shall  be 
charged  with  an  additional  amount  of  rent  charge  per 
imperial  acre  equal  to  the  extraordinary  charge  (/). 

By  the  Extraordinary  Tithe  Redemption  Act,  1886, 
49 -&  50  Yict.  c.  54,  s.  1,  "No  extraordinary  charge  shall 
be  levied  on  any  hop  ground,  orchard,  fruit,  plantation  or 
market  garden,  newly  cultivated  as  such  after  the  passing 
of  this  Act."  And  by  sects.  2,  3,  4,  it  is  enacted  that  the 
capital  value  of  the  extraordinary  charge  payable  at  the 
date  of  the  Act  shall  be  estimated ;  and  that  the  land  shall 
be  charged  with  a  rent  charge  of  four  per  cent,  on  such 
capital  value  in  lieu  of  the  extraordinary  charge,  and 
which  shall  be  recoverable  in  the  same  way  as  rent  charge 
in  lieu  of  ordinary  tithe.  Sect.  5  provides  for  redemption 
of  the  extraordinary  charge,  or  of  the  substituted  rent 
charge,  by  payment  of  the  amount  of  the  capital  value. 

The  Commutation  Act,  s.  71,  declares  that "  every  estate 
for  life  or  other  greater  estate  in  any  such  rent  charge 
shall  be  taken  to  be  an  estate  of  freehold ;  and  every  estate 
in  any  such  rent  charge  shall  be  subject  to  the  same  lia- 
bilities and  incidents  as  the  like  estate  in  the  tithes 
commuted  for  such  rent  charge."  Accordingly  the  statu- 
tory rent  charge  is  an  hereditament  descendible  and  devis- 
able in  the  same  manner  as  freehold  land.  It  is  real  assets 
in  the  hands  of  the  heir  or  devisee  of  a  deceased  owner. 
It  may  be  limited  upon  conveyance  or  by  will  for  the 
same  estates   and  by  the  same  terms   as   freehold   land. 

(/)  6  &  7  WiU.  i,  0.  71,  s.  42  ;  2  &  3  Vict.  c.  62,  ss.  26—33. 
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But  being  an  incorporeal  hereditament  it  cannot  be  con- 
veyed without  deed.  It  is  within  the  Act  for  the  Abolition 
of  Fines  and  Eecoveries,  3  &  4  WiU.  IV.  c.  74,  which 
expressly  includes  tithes,  and  it  may  be  disentailed  by  a 
deed  under  that  Act. — The  tithe  rent  charge  upon  land  of  Tithe  rent 
copyhold  or  other  customary  tenure  is  not  affected  by  cop''|oi^^°'^ 
manorial  customs,  because  the  tithe  for  which  it  was 
substituted,  as  a  lay  hereditament,  must  have  originated 
within  legal  memory,  having  previously  belonged  to 
ecclesiastical  corporations  to  which  descents  and  other 
customary  rules  did  not  apply.  Accordingly  it  is  not 
affected  by  the  special  rules  of  gavelkind  or  borough 
English  tenure  {g). 

The  tithe  rent  charge  retains  a  special  quality  of  the  Merger  of 
original  tithe  in  being  an  hereditament  distract  from  the  charge™ 
land ;  so  that  it  is  not,  lUsie  an  ordinary  rent  charge,  merged 
and  extinguished  in  the  ownership  of  the  land  where  they 
vest  in  the  same  person ;  as  it  was  said  of  tithes  "  no  imity 
of  possession  can  either  extinguish  or  suspend  them"  (/»). 
By  the  Commutation  Act,  s.  71,  it  is  expressly  declared 
that  "  no  such  rent  charge  shall  merge  or  be  extinguished 
in  any  estate  of  which  the  person  entitled  to  such  rent 
charge  may  be  seised  or  possessed  in  the  lands  on  which 
the  same  shall  be  charged."  But  provision  is  made  by 
the  same  section  for  tenant  in  fee  simple  or  in  fee  tail 
merging  and  extinguishing  the  tithe  rent  charge  by  a 
declaratory  deed.  And  further  provision  is  made  for 
facilitating  merger  by  1  &  2  Vict.  c.  64,  and  by  9  &  10 
Yict.  c.  73,  ss.  18,  19. — Provision  is  made  for  redeeming  Eedemption. 
the  rent  charge  by '9  &  10  Yict.  c.  73,  ss.  1,  2;  23  &  24 
Vict.  c.  93,  s.  31 ;  and  by  41  &  42  Vict.  c.  42. 

Where  the  owner  of  land  and  of  the  tithes  of  the  same  Grant  or  lease 
land  granted  and  conveyed  the  land,  "together  with  all  "gg^t'^^o^^^^J 
profits,  hereditaments  and  appurtenances  to  the  premises 

ig)  Doe  V.  Bishop  of  LUndaff,  2  [h]  11  Co.  13  i,  FriddWa  Case. 

B.  &P.  N.  E.  491. 
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belonging  or  appertaining,"  it  was  held  that  the  tithe  did 
not  pass  hj  the  conveyance,  because  it  was  a  distinct 
hereditament  which  did  not  belong  or  appertain  to  the 
land  («').  For  the  same  reason  a  lease  made  by  the  clerical 
incumbent  of  a  rectory,  of  glebe  land,  rendering  a  certain 
rent  in  discharge  of  all  demands,  but  not  mentioning  the 
tithe,  was  held  not  to  give  possession  of  the  land  tithe 
free  (j).  And  a  demise  of  land  and  tithe  by  an  instru- 
ment not  under  seal  was  held  ineffectual  to  pass  the  tithe, 
as  being  a  distinct  incorporeal  hereditament  which  could 
only  be  conveyed  by  deed;  and  consequently  an  entire 
rent  reserved,  beiag  partly  for  the  land  and  partly  for  the 
tithes,  could  not  be  distrained  for  upon  the  land,  unless 
separately  apportioned  (A). 
Liability  of  But  the  Commutation  Act,  s.  80,  has  now  provided  that 

rent  ijhar^.  "  ©Very  tenant  or  occupier  who  shall  occupy  any  lands  by 
any  lease  or  agreement  subsequent  to  such  commutation, 
and  who  shall  pay  any  such  rent  charge,  shall  be  entitled 
to  deduct  the  amount  thereof  from  the  rent  payable  by  him 
to  his  landlord  and  shall  be  allowed  the  same  in  account 
with  the  said  landlord."  Therefore  a  lease  or  agreement 
for  a  lease  of  land,  made  since  the  Act  and  whether  by  deed 
or  not,  is  presumptively  free  of  the  rent  charge ;  and 
though  expressed  to  be  "  tithe  free  "  in  the  terms  of  the 
lease  or  agreement,  such  words  are  mere  surplusage,  and 
the  whole  rent  is  appropriated  to  the  land  (1) . — The  tenant 
or  occupier  may,  however,  renounce  his  presumptive  right 
to  deduct  payment  of  the  rent  charge  from  the  rent,  and 
so  make  himself  liable  for  the  payment  as  between  him- 
self and  his  landlord  (m).  But  there  is  no  personal  ha- 
bility  of  the  occupier  or  of  the  landlord  to  pay  the  tithe 
owner,  whose  only  remedies  are  those  given  by  the  statute 
by  distress  or  occupation  of  the  land  («) .     Hence  if  goods 

(i)   Chapman  Y.  Gatcomhe,  2  Bing.  [I)  Meggison-7.  Bowes,  7 Ex.  685  ; 

N.  0.  516 ;  see  Phillips  v.  Jones,  3  21  L.  J.  Ex.  284. 

B.  &  P.  362.  (m)  Parish  r.  Skeman,  1  D.  F.  & 

(j)  Parkins  Y.  Einde,   Cro.  Eliz.  J.  326;   29  L.  J.  C.  96;   Jeffreys. 

161.  Neale,  L.  R.  6  C.  P.  240  ;  40  L.  J. 

(/■:)   Gardiner  y.  rri/llamson,   2  B.  C.  P.  191. 

&  Ad.  336.  (")  6  &  7  Will.  4,  i;.  71,  p.   67- 
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of  an  outgoing  tenant  after  the  expiration  of  liis  term,  or 
goods  of  a  tliird  party,  being  upon  the  land,  are  distrained 
for  the  rent  charge,  which  he  is  thus  compelled  to  pay, 
he  has  no  claim  against  the  landlord  or  occupier  to  recover 
the  money  as   paid   to   their  use,  because  they  are  not 
discharged  from  any  liability  by  the  payment  (o) . — By  Tenant  leav- 
14  &   15  Yict.  c.  25,  s.  4,  "If  any  occupying  tenant  of  charge uu- 
land    shall   quit,   leaving   unpaid   any  tithe   rent  charge  P'*^'^- 
vi^hich  he  was  by  the  terms  of  his  tenancy  legally  or  equit- 
ably liable  to  pay,  and  the  tithe  owner  shall  give  notice  of 
proceeding  by  distress  for  recovery  thereof,  it   shall  be 
lawful  for  the  landlord  or  the  succeeding  tenant  or  occu- 
pier to  pay  such  tithe   rent  charge,   and  to  recover  the 
amount  against  such  first  named  tenant  or  occupier  in  the 
same  manner  as  if  it  were  a  debt  by  simple  contract." 

A  right  of  contribution  is  given  by  statute  between  Contribution 
co-owners  of  land  subject  to  the  same  rent  charge.  By  o^^r™' 
5  &  6  Yict.  c.  54,  s.  16,  "  In  case  any  land  charged  with 
one  amount  of  rent  charge  shall  belong  to  two  or  more 
landowners  in  several  portions,  and  the  owner  of  any  one 
of  such  portions  or  his  tenant  shall  have  paid  the  whole  of 
such  rent  charge  or  any  portion  thereof  greater  than  his 
first  proportion,"  he  or  his  tenant  may  proceed  to  claim 
contribution  from  the  other  landowners ;  juiisdietion  is 
given  to  two  or  more  justices  of  the  peace  to  determine 
the  proportion  of  contribution  and  to  order  payment  of 
the  amount  with  costs ;  and  thereupon  the  claimant  may 
take  the  like  proceedings  for  enforcing  payment  of  the 
amount  and  with  the  like  restriction  as  to  arrears  as  are 
given  to  the  owner  of  the  rent  charge  (jj). 

By  the  Commutation  Act,  s.  69,  "  Every  rent  charge  Assessment  of 

payable  as  aforesaid  instead  of  the  tithe  shall  be  subject  to  for  rates  and 

taxes. 

ante,    p.    iOO.     See    Willoiighby  v.  (o)  Griffinhoofe  v.  Daubvz,   5  E. 

Willoughbij,  i  Q.  B.  687 ;   Christie       &  B.  746  ;  25  L.  J.  Q.  B.  237. 
V   Barker,  53  L.  J.  Q.  B.  537.  [p)  The    Queen  v.    V'ilUams,    21 

L.  J.  M.  150. 
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all  parliamentary,  parocliial,  and  county,  and  other  rates, 
charges,  and  assessments  in  like  manner  as  the  tithes 
commuted  for  such  rent  charge  hare  hitherto  been 
subject."  The  assessment  of  the  rent  charge  for  income 
tax  is  made  upon  the  net  annual  value,  deducting  rates 
and  taxes  and  the  necessary  costs  of  collection  {g). 


Section  II.  Extinction  and  Apportionment  of  Eents. 

Release  of  rent — discliarge  of  land  from  rent. 

Merger  of  rent  in  the  possession  of  the  land  charged — possession  of 
part  of  the  land — possession  for  limited  estate — possession  hy  act 
of  law. 

Merger  of  rent  service — merger  of  reversion  to  which  rent  incident. 

Eviction  of  tenant  hy  lessor — eviction  by  title  paramount — eviction  of 
grantor  of  rent  charge. 

Apportionment  of  rent — by  partition  of  the  rent — by  partition  of  the 
reversion — partition  by  act  of  law — partition  by  tenant. 

Apportionment  of  conditions — under  the  Conveyancing  Act,  1881. 

Apportionment  of  rent  to  time  at  common  law — in  equity — apportion- 
ment hy  terms  of  limitation. 

Apportionment  by  statute — between  lessor  and  lessee — between  succes- 
sive owners  of  rent. 

Apportionment  Act,  1870 — rent  apportioned  between  real  and  personal 
estate — between  tenant  for  life  and  remainderman — between  as- 
signor and  assignee  of  lease. 

Release  of  A  release  of  rent  service  by  the  landlord  to  the  tenant 

tenant*.  ^  ^^  ^^®  land  operates  by  way  of  extinguishment  of  the 
rent ;  "  for  the  tenant  cannot  have  service  to  be  taken  of 
himself,  nor  can  one  man  be  both  lord  and  tenant"  (a). 
A  release  of  rent  charge  to  the  tenant  of  the  land  charged 
operates  in  the  same  manner ;  because  "  a  man  cannot 
have  land  and  a  rent  issuing  out  of  the  same  land"  (/:>). 
If  a  man  have  a  rent  charge  he  may  release  to  the  tenant 

(?)  Stevens  v.  Sishop,  L.  R.   19  (a)  Lit.  s.  479  ;  Co.  Lit.  280  a. 

Q.  B.  D.  442  ;  57  L.  J.  Q.  B.  283.  {b)  Lit.  s.  480;  Co.  Lit.  280  a. 
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of  tKe  land  more  or  less,  and  reserve  part  (c).     And  he 
may  do  tlie  same  witli  rent  service  {d). 

At  common  law  a  release  of  part  of  the  land  from  a  Discliarge  of 
rent  charge  prima  facie  discharged  the  whole  land,  and  ^^^  ^'^°'^ 
extinguished  the  rent,  because  the  rent  being  entire 
and  issuing  out  of  every  part  of  the  land,  could  not 
be  thrown  exclusively  upon  the  rest  of  the  land,  nor 
apportioned'  to  the  several  parts,  without  the  consent 
of  the  owners  of  the  land.  An  owner  of  land,  upon 
the  release  of  part  from  a  rent,  may  make  it  charge- 
able upon  the  residue;  which  amounts  to  a  new  grant  of  a 
rent  out  of  that  part  of  the  land  (e). — Now  by  the  statute 
22  &  23  Yict.  c.  35,  s.  10,  it  is  enacted  that  "  the  release 
from  a  rent  charge  of  part  of  the  hereditaments  charged 
therewith,  shall  not  extinguish  the  whole  rent  charge,  but 
shall  operate  only  to  bar  the  right  to  recover  any  part  of 
the  rent  charge  out  of  the  hereditaments  released ;  without 
prejudice  nevertheless  to  the  rights  of  all  persons  interested 
in  the  hereditaments  remaining  unreleased  and  not  con- 
curring in  or  confkming  the  release."  Under  this  enact- 
ment a  release  of  part  of  the  land  with  the  concurrence  of 
the  owner  or  owners  of  the  unreleased  part  leaves  the 
unreleased  part  prima  facie  chargeable  with  the  whole  rent. 
A  release  of  part  of  the  land  without  the  concurrence  of 
the  owner  or  owners  of  the  unreleased  part  operates 
without  prejudice  to  theii'  rights,  and  therefore  leaves  the 
unreleased  part  chargeable  with  only  a  proportionate  part 
of  the  rent ;  for  the  right  of  the  owner  of  part  of  iand 
chargeable  with  an  entire  rent,  upon  being  compelled  to 
pay  more  than  his  share,  is  to  have  contribution  from  the 
other  owners,  in  proportion  to  their  respective  shares  (/). 

Eent,  whether  rent  service  or  rent  charge,  is  merged  Merger  of 

and  extinguished  by  the  owner  of  the  rent  acquiring  pos-  g™*™  ^f ®' 

land  charged. 

(c)  Co.  Lit.  148  a.  (/)  JBooth  v.  Smith,  L.  E.  14  Q. 

(J)  Lit.  s.  538.  B.  D.  318;  54  L.  J.  Q.  B.  119. 

e)  Co.  Lit.  147  i. 
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Possession  of 
part  of  the 
land. 


Possession 
for  limited 

estate. 


Possession  by 
act  of  lav. 


session  of  the  land  out  of  which  the  rent  issues  for  an 
estate  equal  to  or  greater  than  his  estate  or  interest  in  the 
rent  (g).  But  if  the  owner  of  the  rent  acquire  possession 
of  part  only  of  the  land,  there  is  a  difference  in  the  effects 
upon  a  rent  charge  and  upon  a  rent  seryice.  "  If  a  man 
hath  a  rent  charge  to  him  and  to'  his  heirs  issuing  out  of 
certain  land,  if  he  purchase  any  part  of  this  to  him  and  to 
his  heirs  all  the  rent  charge  is  extinct  and  the  annuity 
also ;  because  the  rent  charge  cannot  by  such  manner  be 
apportioned"  (/«).  "If  the  grantee  of  a  rent  charge 
purchase  parcel  of  the  land,  and  the  grantor  by  his  deed, 
reciting  the  said  purchase  of  part,  granteth  that  he  may 
distrain  for  the  same  rent  in  the  residue  of  the  land,  this 
amounteth  to  a  new  grant,  and  the  same  rent  shall  be 
taken  for  the  like  rent  or  the  same  in  quantity"  («'). — So, 
if  a  person  grant  a  rent  charge  upon  certain  land,  and 
afterwards  devises  to  the  grantee  of  the  rent  charge  a  part 
of  the  land  out  of  which  it  issues,  which  the  devisee 
accepts,  the  whole  rent  charge  is  thereby  extinguished ; 
and  that  without  regard  to  the  intention  of  the  testator  (/) . 
— If  the  owner  of  the  rent  acquire  possession  of  the  land 
for  an  estate  less  than  his  estate  in  the  rent,  the  rent  is 
suspended  only,  and  not  extinguished,  and  it  ^-ill  revive 
upon  the  determination  of  his  possession  of  the  land. 
Thus,  a  rent  charge  for  life  is  suspended  by  the  grantee 
accepting  a  lease  for  years  of  the  land ;  and  it  revives 
upon  the  determination,  forfeittire  or  sm'render  of  the 
lease  (A') .  And  possession  of  part  of  the  land  under  such 
circumstances  suspends  the  rent  for  the  whole  {I) . 

If  part  of  the  land  charged  comes  to  the  owner  of  the 
rent  by  descent,  the  rent  is  apportioned  according  to  the 
value  of  the  land,  because  the  land  comes  to  him  not  of 
his  own  act,  but  by  course  of  law.     So  also  if  the  rent 


(^)  Freeman  v.  FldiDards,    2   Ex. 
732 

(h)  Lit.  s.  222  ;  Co.  Lit.  147  i. 

(i)  Co.  Lit.  147  b. 

\j)  Bennett V.  Pass,  1  Bing.  N.  C. 


388. 

(/i)  Teto  V.  Femberton,  Cro.  Car. 
101. 

(?)  Co.  Lit.  148  i  ;  SodgUns  v. 
Fobson,  2  Lev.  143 ;  1  Vent.  277. 
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comes  by  descent  to  the  owner  of  part  of  the  land,  the 
rent  is  apportioned  (w) . 

"  But  if  a  man  which  hath  a  rent  service  purchase  Merger  of 
parcel  of  the  land  out  of  which  the  rent  is  issuing,  this  ^^"^  service, 
shall  not  extinguish  all,  but  for  the  parcel  only.  For  a 
rent  service  in  such  case  may  be  apportioned  according  to 
the  value  of  the  land"  (»).  "  As  if  a  man  maketh  a  lease 
for  life  or  years  reserving  a  rent,  and  the  lessee  surrender 
part  to  the  lessor,  the  rent  shall  be  apportioned.  So  if  the 
lessor  recovereth  part  of  the  land  in  an  action  of  waste,  or 
entereth  for  a  forfeiture  in  part,  the  rent  shall  be  appor- 
tioned" (o).  If  the  rent  service  be  such  that  it  cannot  be 
apportioned,  as  the  delivery  of  a  horse,  hawk,  or  other 
indivisible  chattel,  if  the  lessor  purchaseth  parcel  of  the 
land,  the  entire  service  is  extinguished  because  it  cannot  be 
claimed  for  part  only  of  the  land  {p) . 

Rent   service   being  incident   to  the   reversion   of  the  Merger  of 

T-T,,  !_■•■}      ^        L  1  1        reversion  to 

demised  estate  was  extinguished  at  common  law  by  -vvrMch  rent 
merger  of  the  reversion  in  the  inheritance ;  as  where  feryice 
tenant  for  term  of  years  demised  for  a  less  term  at  a 
certain  rent,  leaving  in  himself  the  reversion  of  the  ori- 
ginal term,  and  afterwards  acquired  the  reversion  in  fee, 
or  assigned  the  reversion  of  his  term  to  the  reversioner  in 
fee,  the  rent  service  became  extinguished  with  the  rever- 
sion to  which  it  was  incident  {q).  But  now  by  8  &  9 
Yict.  c.  106,  s.  9,  it  is  enacted  "  that  when  the  reversion 
expectant  upon  a  lease  of  any  tenements  or  heredita- 
ments shall  be  surrendered  or  merged,  the  estate  which 
shall  for  the  time  being  confer  as  against  the  tenant  under 
the  same  lease  the  next  vested  right  to  the  same  tene- 
ments or  hereditaments  shall,  to  the  extent  and  for  the 
purpose  of  preserving  such  incidents  to  and  obligations  on 

(»«)   Lit.  o.  224  ;  Co.  Lit.  149  h.  8  Co.  104  h,  Talbot's  Case, 
in)  Lit.  s.  222.  (q)    Webb  v,  Kussell,  3  T.  R.  393  ; 

(o)  Co.  Lit.  148  a.  Thorn  v.    Woolcombe,   3  B.   &  Ad. 

(jb)   Lit.  h.  222  ;    and   see   Lit.  586. 
8.  314  ;  6  Co.  1  b,  Sruerton's  Case; 
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tlie  same  reversion  as,  but  for  tlie  surrender  or  merger 
thereof,  would  have  subsisted,  be  deemed  the  reversion 
expectant  on  the  same  lease." 


Eviction  of 
tenant  by 
lessor. 


Eviction  by 
title  para- 
mount. 


If  the  lessor  wrongfully  enter  upon  the  land  demised 
and  evict  the  lessee,  the  rent  service  is  suspended  so  long 
as  the  eviction  continues.  And  "  if  the  lessor  enter  upon 
the  lessee  for  life  or  years  into  part,  and  thereof  disseise 
or  put  out  the  lessee,  the  rent  is  suspended  in  the  whole, 
and  shall  not  be  apportioned  for  any  part"  (g).  But 
when  the  lessor  enters  lawfully  into  part,  as  upon  a 
surrender  or  forfeiture  or  the  like,  the  rent  is  appor- 
tioned (r).  A  mere  trespass  or  a  wrongful  entry,  without 
an  eviction  and  expulsion  of  the  lessee,  is  no  answer  to  a 
claim  for  the  full  rent  (s).  The  obstruction  of  an  ease- 
ment appurtenant  to  the  demised  premises  is  not  such  an 
eviction  from  any  part  of  the  premises  as  will  operate  a 
suspension  of  the  rent  or  of  any  part  of  it  (i). 

In  the  case  of  eviction  by  title  paramount  to  the  lease 
the  rent  service  is  apportionable  according  to  the  value  of 
the  land,  and  the  lessor  may  distrain  for  an  apportioned 
part ;  and  the  covenants  of  the  lease  are  correspondingly 
apportionable  (»).  As,  "if  a  man  be  seised  of  two  acres  of 
land,  of  one  in  fee  simple  and  of  another  in  tail,  and  make 
a  lease  for  life  or  for  years  of  both  acres,  reserving  a  rent ; 
the  donor  or  lessor  dieth;  the  issue  in  tail  avoideth  the 
gift  or  lease ;  the  rent  shall  be  apportioned  "  (»).  So,  if  a 
man  lease  land  of  which  he  is  seised  in  fee,  together  with 
land  which  he  has  a  power  of  leasing,  at  one  entire  rent, 
and  the  power  is  not  well  executed,  upon  the  lessee  being 


{q)  Co.  Lit.  148  b. 

()■)  Co.  Lit.  148  i.  See  JBciynton 
T.  Morgan,  L.  E.  21  Q.  B.  D.  101. 

{s)  mint  V.  Cope,  1  Cowp.  242  ;  1 
Wms.  Saund.  204  (2),  Salmon  v. 
SmUh. 

if)  Williams  v.  Hayward,  28  L.  J. 
Q.  B.  374. 


(•«)  3  Co.  22  b,  WaUcer's  Case; 
Smith  T.  Maliiigs,  Cro.  Jac.  160  ; 
Stevenson  v.  Znmbard,  2  East,  575  ; 
Mayor  of  Swansea  v.  Thomas,  L.  E. 
10  Q.  B.  D.  48;  62  L.  J.  Q.  B. 
340. 

(»)  Co.  Lit.  148  i. 
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ejected  from  the  latter,  the  rent  is  apportionahle  (w).  A 
defect  of  title  is  immaterial  to  the  claim  for  rent,  unless 
and  until  the  lessee  is  actually  evicted  and  expelled  from 
possession  under  it  (x) .  But  if  there  be  a  charge  or 
incumbrance  upon  the  land,  as  a  ground  rent,  rent  charge 
or  mortgage,  which  the  lessee  is  compelled  to  pay  to  the 
benefit  of  the  lessor,  he  may  treat  the  payment  as  pay- 
ment of  so  much  rent  to  the  lessor  (y).  If  there  be  both 
adverse  title  and  possession  of  part  of  the  land  at  the  time 
of  the  lease,  so  that  the  lessee  cannot  enter  upon  that  part, 
the  lease,  as  to  that  part,  is  wholly  void,  and  the  reserva- 
tion of  rent  is  not  apportionable  (s) .  But  if  the  lessee 
enters  upon  and  possesses  the  rest  of  the  demised  land,  he 
may  be  liable  to  pay  the  value  of  the  use  and  occupa- 
tion of  the  part  possessed  («) . 

A  rent  charge  granted  out  of  land  is  not  apportioned  by  Eviction  of 
eviction  of  the  grantor  from  part  of  the  land;  "for  against  fent  cliar"-e. 
his  own  grant  he  shall  not  take  advantage  of  the  v/eakness 
of  his  own  estate  in  part."  So,  "  if  a  man  grant  a  rent 
charge  out  of  two  acres,  and  after  the  grantee  reoovereth 
one  of  the  acres  against  the  grantor  by  a  title  paramount, 
the  whole  rent  shall  issue  out  of  the  other  acre"  {b).  And 
"  if  the  land  out  of  which  the  rent  charge  is  granted  be 
recovered  by  an  older  title  and  thereby  the  rent  charge  is 
avoided,  yet  the  grantee  shaU.  have  a  writ  of  annuity  "  (c). 

Apportionment  or  partition  of  rent  may  be  effected  by  Apportion- 
partition  of  the  entire  amount ;  or  by  partition  of  the  time  ™'^'^'  °*  '^™*" 
during   which   it   is  accruing  due.     As   to  the   amount, 
"  there  are  two  modes  of  apjjortioning  rent,  one  by  grant- 
ing the  reversion  of  part  of  the  land  out  of  which  the  rent 

(w)  Doe  V.  Meyler,  2   M.  &   S.  (s)  Neale  v.  Maclcenzie,   1   JM.  & 

276.  W.   747 ;   Gardiner  t.    Williamson, 

(x)  Boodle  V.  CampieU,  7  M.  &  a.  2  B.  &  Ad.  336. 

386.  (*)   Tomlinson  v.  Day,  2  B.  &  B. 

(y)  lb.;  Johnson  v.  Jones,  9  A.  680;  5  Moore,  C.  P.  558. 

&  E.  809.  (*)  Co.  Lit.  148  b. 

(c)  Co,  Lit.  148  a  ;  ante,  p.  392. 
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issues;  the  other  by  granting  part  of  the  rent  to  one  person 
and  part  to  another  "  (c). 


By  partition 
of  the  rent. 


By  partition 
of  the  rever- 


Eent,  whether  rent  service  or  rent  charge,  may  he  divided 
in  amount,  and  assigned  in  several  parts,  by  deed  or  will, 
whilst  the  reversion  and  the  tenement  charged  remain 
entire ;  and  the  assignee  of  a  part  of  the  rent  may  sue 
or  distrain  for  the  amount  of  his  part  separately.  The 
attornment  or  consent  of  the  tenant  of  the  land  to  such 
partition  of  the  rent  is  not  necessary ;  for  though  he  may 
thereby  be  subjected  to  several  actions  or  distresses,  it 
would  be  only  by  reason  of  his  own  default  in  not  paying 
the  rent  {d). 

Rent  service  is  apportioned  by  law  upon  a  partition 
of  the  reversion  to  which  the  rent  is  incident.  If  the  j)ar- 
tition  is  made  in  undivided  shares,  the  rent  is  apportioned 
in  amount  according  to  the  number  of  shares ;  and  each 
partitioner  may  distrain  in  his  own  right  upon  aU  the 
demised  premises,  but  only  for  the  amount  of  his  own 
share  (e) .  If  the  partition  is  made  by  granting  the  rever- 
sions of  several  parts  of  the  demised  premises  separately, 
the  rent  is  apportioned  according  to  the  value  of  the 
several  parts ;  and  each  reversioner  may  distraia  oipon 
his  own  part  only  for  the  rent  apportioned  to  that  part. 
In  such  case  the  tenant  is  not  bound  by  an  apportionment 
without  his  consent,  and  if  he  disputes  the  amount  claimed, 
it  must  be  settled  in  the  legal  proceedings  taken  by  the 
several  reversioners  for  their  respective  shares  of  the 
rent  (/).  Accordingly,  "  if  a  man  make  a  lease  for  years 
reserving  a  rent,  if  he  grant  away  part  of  the  reversion, 
the  rent  shall  be  apportioned  by  the  common  law,  and 
albeit  the  grantee  of  part  demand  or  claim  more  in  his 


(c)  Abbott,  C.  J.,  Bliss  v.  Collins, 
5  B.  &  Aid.  882. 

(d)  Ards  V.  Watkin,  Cro.  Eliz. 
637,  651 ;  Colbome  v.  Wright,  2 
Lev.  239  ;  Rivis  v.  Watson,  5  M.  cfe 
W.  265. 


[e)  Philpott  V.  Doiinson,  6  Bing. 
104. 

(/)  SUss  T.  Collins,  5  E.  &  Aid. 
876  ;  Jiolierts  v.  Snell,  1  M.  &  G. 
677. 
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action  of  debt  or  avowry  than  is  due,  yet  shall  he  recover 
so  much  as  the  jury  shall  find  upon  a  just  apportionment 
to  be  due"  {g).  So,  "  If  a  man  makes  a  lease  of  three  acres 
each  of  equal  yearly  value,  rendering  13s.  rent,  and  the 
lessor  grants  the  reversion  of  one  acre,  and  the  tenant 
attorns,  the  grantee  shall  have  12cl.  rent,  for  although  it 
vras  one  lease,  one  reversion,  and  one  rent,  yet  that  was 
incident  to  the  reversion  which  was  severable,  and  the 
rent  shall  wait  upon  the  reversion  and  upon  every  part 
of  it"  (h).  The  lessor  who  grants  away  the  reversion  in 
part  of  the  demised  premises  remains  entitled  to  the 
value  apportioned  to  the  reversion  of  the  part  retained ; 
and  he  may  recover  that  amount  upon  the  covenant  by 
the  lessee  to  pay  the  rent  reserved  («) .  And  the  grantee 
of  the  reversion  in  part  may  also  recover  upon  the  cove- 
nant the  amount  of  rent  apportioned  to  his  part  (/).  A 
lease  may  in  terms  reserve  several  rents  for  several  parts 
of  the  demised  premises,  which  are  then  distinct  rents, 
charged  only  upon  the  several  parts  respectively,  and 
incident  respectively  to  the  reversions  of  the  several  parts  ; 
but  where  a  lease  expressly  reserved  an  entire  rent,  and 
afterwards  apportioned  that  rent  to  several  parts,  it  was 
construed  as  charging  the  rent  upon  the  whole,  with  a 
mere  declaration  of  the  values  of  the  several  parts  which 
made  up  the  whole  rent  (k). 

A  partition  of  the  reversion  in  parts  of  the  land  may  be  Partition  by 
caused  by  act  of  law.  "Where  lands  of  different  tenures,  ^°  °  ^^' 
as  freehold  and  leasehold,  or  freehold  and  copyhold,  are 
demised  together  at  an  entire  rent,  and  upon  the  death  of 
the  lessor  they  pass  by  descent  to  different  persons,  the 
rent  is  apportioned  to  each  according  to  the  value  of  the 
lands ;  and  the   covenants  and  conditions   are   also   ap- 

(ff)  2   Co.   Inst.  604.     See  Jlu-er       Swansea  v.  Thomas,  L.  E.  10  Q.  B. 
T.  Moyh,  Cro.  Eliz.  771  ;    West  v.       D.  48 ;  52  L.  J.  Q.  B.  340. 


Zassells,  Cro.  Eliz.  851  ;   Collins  t.  (j)   Ticynam  v.  Fickard,  2  B.  & 

Harding,  13  Co.  57.  Aid.  105.    . 

,      (h)  8  Co.  79  *,  Wild's  Case.  {k)  Knights   Case,    5   Co.    54  b ; 

(i)  Co,    Lit.    148   a;    Mayor  of  Winter's  Case,  Djer,  SOS  b. 
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portioned  to  the  respective  lands  (/).  So,  npon  a  joint 
lease  by  tenants  in  common  and  death  of  one,  the  re- 
version is  divided,  and  the  rent  is  apportioned  with  the 
divided  reversion  {ni).  Similarly,  where  a  house  and 
furniture  were  let  at  an  entire  rent,  the  interest  in  the 
hoiise  and  the  furniture  becoming  severed,  it  was  held 
that  the  rent  was  apportionable  between  the  several 
interests  (;*). 

Rent  is  not  apportionable  by  any  act  or  disposition  of 
the  tenant  alone,  without  the  concurrence  or  consent  of 
the  owner  of  the  rent ;  and  though  the  tenant  aliens  part 
of  the  land,  the  remedies  for  the  entire  rent  remain 
unaffected  (o).  An  exception  was  made  by  the  Statute 
Quia  Emptores,  18  Edw.  I.  c.  1.  Before  the  statute, 
upon  an  alienation  of  part  of  a  tenement  held  in  fee,  the 
lord  might  distrain  upon  the  land  aliened  or  upon  the 
land  reserved  for  the  whole  of  his  services,  as  if  the  whole 
tenement  remained  in  the  possession  of  his  tenant.  But 
the  statute,  after  declaring  that  "  it  shall  be  lawful  to 
every  freeman  to  sell  at  his  own  pleasure  his  lands  and 
tenements  or  part  of  them,"  provided  that  "  if  he  sell  any 
part  of  such  lands  or  tenements  to  any,  the  feoffee  shall 
immediately  hold  it  of  the  chief  lord,  and  shall  be 
forthwith  charged  with  the  service,  for  so  much  as  ought 
to  pertain  to  the  same  chief  lord  for  that  parcel  according 
to  the  quantity  of  the  land  or  tenement  sold;  and  the 
same  part  of  the  service  shall  cease  to  be  taken  by  the 
chief  lord  by  the  hands  of  the  feoffor  "(^).  Services 
which  are  entire  and  indivisible,  as  the  delivery  of  a  horse, 
or  a  hawk,  or  the  like,  are  not  apportionable  under  the 
statute,  but  each  feoffee  holds  by  the  entire  of  such 
services  to  be  rendered  in  full  as  at  common  law  (r) . 


.  [l)  Co.  Lit.  215  a;  Huntlcij  r. 
Roper,  1  And.  21 ;  per  cur.  JEwer  y. 
Moyle,  Cro.  Eliz.  772. 

{m)  Beer  v.  Beer,  12  C.  B.  60  ; 
21  L.  J.  C.  P.  124. 

(«)  Salmon  v.  Matthews,  S  M.  & 
W.  827. 


(o)  Broom  v.  Sore,  Cro.  Eliz. 
633;  3  Co.  24  a,  JTalker's  Case; 
Christie  v.  Barker,  53  L.  J.  Q.  B. 
637. 

(y)  2  Inst.  503 ;  per  cur.  Solh- 
way  V.  Berkeley,  6  B.  &  C.  10. 

()-)  Bruertoii's  Case,  6Go.  1;  Tal- 
hot's  Case,  8  Co.  104  5;  atite,  p.  409. 
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Conditions  of  re-entry  for  non-payment  of  rent  and  Apportion- 
other  conditions  annexed  to  estates,  were  considered  at  "nditions. 
common  law  as  entire  and  indivisible,  and  not  apportion- 
able  by  any  act  of  the  lessor  to  several  parts  of  the  rent  or 
to  several  parts  of  the  demised  premises  ;  so  that  neither  a 
grantee  of  the  reversion  in  part,  nor  the  lessor  reserving 
the  reversion  in  part,  could  take  advantage  of  the  condition. 
"  As  if  the  lease  be  of  three  acres,  reserving  a  rent,  upon 
condition,  and  the  reversion  is  granted  of  two  acres,  the 
rent  shall  be  ajDportioned  by  the  act  of  the  parties,  but  the 
condition  is  destroyed ;  for  that  it  is  entii'e  and  against 
common  right."  But  by  act  of  law  a  condition  may  be 
apportioned ;  as  if  a  lease  is  made  of  two  acres  of  different 
tenure,  which  upon  the  death  of  the  lessor  pass  by  descent 
to  different  persons,  each  of  them  may  enter  for  the  con- 
dition broken  (s) . 

The  law  in  this  respect  was  altered  by  22  &  23  Vict.  tJiiaer  the 
c.  36,  s.  3,  which  made  conditions  of  re-entry  for  non-pay-  f°^'2ot^''' 
ment  of  rent  apportionable  with  the  rent  and  the  reversion. 
And  now  it  is  provided  more  generally  by  "  The  Convey- 
ancing and  Law  of  Property  •  Act,  1881,"  44  &  45  Yict. 
c.  41,  s.  12  (1),  "  notwithstanding  the  severance  by  con- 
veyance, surrender,  or  otherwise,  of  the  reversionary  estate 
in  any  land  comprised  in  a  lease,  and  notwithstanding  the 
avoidance  or  cesser  in  any  other  manner  of  the  term  granted 
by  a  lease  as  to  part  only  of  the  land  comprised  therein, 
every  condition  or  right  of  re- entry,  and  every  other  con- 
dition contained  in  the  lease,  shall  be  apportioned  and  shall 
remain  annexed  to  the  severed  parts  of  the  reversionary 
estate  as  severed,  and  shall  be  in  force  with  respect  to  the 
term  whereon  each  severed  part  is  reversionary,  in  like 
manner  as  if  the  land  comprised  in  each  severed  part,  or 
the  land  as  to  which  the  term  remains  subsisting,  as  the 
case  may  be,  had  alone  originally  been  comprised  in  the 
lease." — (2.)  "  This  section  applies  only  to  leases  made 
after  the  commencement  of  this  Act." 

(s)  Co.  Lit.  215  a  ;  5  Co.  55  b,  Knight's  Case.     See  ante,  p.  413. 
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At  common  law  rent  payable  at  fixed  periods  was  not 
apportionable  in  respect  of  time.  If  the  rent  ceased  or  the 
title  failed  from  any  cause  in  the  interval  during  which  a 
payment  was  accruing  due,  no  part  of  the  rent  could  be 
claimed  for  the  time  elapsed  since  the  last  period  of  pay- 
ment. It  was  held  that  "  if  tenant  for  life  makes  a  lease 
for  years  rendering  rent  at  the  feast  of  Easter,  and  the 
lessee  occupies  for  three-quarters  of  the  year,  and  in  the 
last  quarter  before  the  feast  of  Easter  the  tenant  for  life 
dies,  here  shall  be  no  apportionment  of  the  rent  for  three- 
quarters  of  the  year,  because  no  rent  was  due  till  the  feast 
of  Easter,  and  no  apportionment  shall  be  in  respect  of 
time"(/). 

Equity  followed  the  rule  of  law,  and  under  the  same 
circumstances  allowed  no  claim  against  the  tenant  for  an 
apportionment  of  rent  {u) .  But  if  the  tenant  in  fact  con- 
tinued in  occupation  after  the  legal  determination  of  the 
tenancy  and  paid  a  sum  of  money  as  and  for  rent,  though 
not  strictly  due  as  such,  the  money  so  paid  was  considered 
in  equity  as  apportionable  between  the  several  persons  under 
whom  the  occupation  was  held ;  and  the  reversioner  having 
received  the  whole  amount  was  held  bound  to  account  for 
a  proportionate  part  to  the  former  owner  or  his  representa- 
tive («).  A  similar  equity  was  held  to  arise  between  the 
representative  of  a  tenant  in  tail  deceased  without  issue 
and  the  remainderman,  upon  a  lease  made  by  the  former 
which  determined  with  his  death  (y) . 

A  rent  or  other  periodical  payment  may  be  reserved  or 
charged  to  accrue  due  from  day  to  day,  and  is  then  ap- 
portioned in  respect  of  time  by  the  express  terms  of  the 
reservation  or  charge  ;  and  in  some  cases  it  is  construed  to 
be  apportionable  in  order  to  carry  out  the  intention  and 
purpose  of  the  charge.     Such  is  the  general  rule  of  con- 


{t)  10  Co.  128  a,  Clun's  case; 
Ex  parte  Smyth,  1  Swanst.  337. 

(it)  Jemier  v.  Morgan,  1  P.  Wms. 
392  ;  Hay  v.  Falmer,  2  lb.  602. 

(x)  Hawkins  v.  Xelly,  8  Ves.  308 ; 


Knight  v.  Houghton,  12  Beav,  312. 
(i/)  Paget  v.  Geo,  Ambl.  198;  3 
Swanst.  694 ;  Vernon  v.  Vm'non,  2 
Bro.  C.  C.  659 ;  KeviU  v.  Daries, 
15  Sim.  466. 
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struction  with  charges  for  the  maintenance  of  children ; 

though  made  payable  at  fixed  times,  they  are  considered  as 

accruing  due  from  day  to  day,  because  intended  for  the 

daily  maintenance  of  the  children  (s).     The  same  rule  of 

construction  applies  to  a  charge  for  the  maintenance  of  a 

wife  living  apart  from  her  husband  (a). — Interest   upon  Interest. 

debts  payable  at  fixed  periods  is  considered  to  accrue  due 

from  day  to  day;  as  a  mortgage  debt,  though  it  be  charged 

upon  land  and  made  distrainable  as  rent  by  an  attornment 

clause  (b).     So,  the  interest  upon  a  bond,  conditioned  for 

half-yearly  payments,  is  apportionable  in  relieving  against 

the  penalty  (c). — At  common  law  annuities  in  general  were  Annmties. 

not  apportionable,  including   government  annuities,   and 

dividends  of  the. public  funds  (rf). 

Statutes  have  been  passed  to  amend  the  strict  rule  of  the  Apportion- 
common  law  and  to  make  rents  and  other  periodical  pay-  ^atate'' 
ments  generally  apportionable.     The  first  of  these  statutes, 
11  Geo.  II.  c.  19,  s.  15,  apphed  to  the  case  of  rent  reserved 
at  fixed  periods  in  leases  made  by  tenants  for  life,  which 
determined  by  the  death  of  the  lessor ;   and  it  enabled  his 
executor  or  administrator  to  recover  from  the  lessee  "  a 
proportion  of  such  rent,  according  to  the  time  such  tenant 
for  life  lived  of  the  last  year,  or  other  time,  in  which  the 
said  rent  was  growing  due."     By  an  Amendment  Act,  Between 
4  &  5  Will.  ly.  0.  22,  s.  1,  this  enactment  was  extended  lessee, 
to  leases  made  by  tenants  pur  autre  vie,  and  to  all  leases 
which  determine  on  the  death  of  the  person  making  the 
same,  although  not  strictly  tenant  for  life. 

These  enactments  enlarged  the  liabihty  of  the  tenant  Between  sue- 
apportionately  to  the  duration  of  his  lease,  but  they  did  not  of  rent. 


cessive  owners 


(z)  Say  T.  Talmer,  2  P.  Wma.  (e)  Fer  cur.  Howell  y.  Sanforth, 

502;  Reynish    v.   Martin,    3    Atk.  supra;  Sanner  y.  Lowe,  ISYea.lSi. 

330  ;  Sheppard  v.  Wilson,  i  Hare,  {d)  Sherrard  v.  Skerrard,  3  Atk. 

395.  502 ;    V'ihon    v.    Sarman,    2    Ves. 

(a)  Sowell  v.  Sanforth,  2  W.  Bl.  sen.    672  ;  Mashkigh  v.   Master,    3 
1016.  Bro.  C.  C.  101 ;  Fearly  v.  Smith,  3 

(b)  Fearly  v.  Smith,  3  Atk.  260;  Atk;  260.     deepest,  p.  419. 
Mwards  v  TFanvick,  2  P.  Wms.  176, 
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touch  the  case  of  a  change  of  ownership  of  the  rent  during 
the  currency  of  a  lease  and  pending  the  accrual  of  rent ; 
as  in  the  case  of  the  death  of  a  tenant  in  fee  simple,  when 
the  whole  rent  accruing  due  to  his  estate  passed  to  his  heir 
or  devisee  without  any  apportionment  up  to  the  time  of 
his  death ;  or  upon  the  death  of  a  tenant  for  life  of  settled 
land,  when  the  whole  accruing  rents  went  to  the  remaiader- 
man  (e) . — In  order  to  amend  the  law  in  this  respect  it  was 
further  enacted  hy  4  &  5  Will.  lY.  c.  22,  s.  2,  "  That  all 
rents  service  reserved  on  any  lease  by  a  tenant  in  fee  or 
for  any  life  interest,  or  by  any  lease  granted  under  any 
power,  and  all  rents  charge  and  other  rents,  annuities,  and 
all  other  payments  of  every  description  made  payable  or 
coming  due  at  fixed  periods  under  any 'instrument  that 
shall  be  executed  after  the  passing  of  this  Act,  shall  be 
apportioned  so  that  on  the  death  of  any  person  interested 
in  any  such  rents  or  other  payments,  or  on  the  determina- 
tion by  any  other  means  of  the  interest  of  such  person,  he 
or  his  executors,  administrators,  or  assigns  shaU.  be  entitled 
to  a  proportion  of  such  rents  and  other  payments  according 
to  the  time  which  shall  have  elapsed  from  the  last  period 
of  payment,  and  •  shall  have  the  same  remedies  as  for 
recovering  such  entire  rents  and  payments ;  but  so  that 
persons  liable  to  pay  rents  reserved  by  any  lease  shall  not 
be  resorted  to  for  such  apportioned  parts,  but  the  entire 
rents  shall  be  received  and  recovered  by  the  persons  who 
if  this  Act  had  not  passed  would  have  been  entitled  to  such 
entire  rents,  and  such  portions  shall  be  recoverable  from 
such  persons  by  the  parties  entitled  to  the  same  in  any 
action  or  suit,  in  law  or  in  equity." 

Apportion-  "  The  Apportionment  Act,  1870,"  33  &  34  Yict.  c.  35, 

^y'J,     "  '        has  now  provided  for  the  apportionment  of  rents  and  other 

periodical  payments  in  more  general  and  comprehensive 

terms,   superseding  for  the   most  part   the  former  Acts. 

(e)  Norris  v.  Sarrison,  2  Madd,  268. 
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After  reciting  that  "  rents  and  some  other  periodical  pay- 
ments are  not  at  conmion  law  apportionable  (like  interest 
on  money  lent)  in  respect  of  time,  and  for  remedy  of  some 
of  the  mischiefs  and  inconveniences  thereby  arising  divers 
statutes  have  been  passed,"  it  proceeds  to  enact  as 
foUows: — Sect.  2.  "From  and  after  the  passing  of  this  Eentsto 
Act  all  rents,  annuities,  dividends,  and  other  periodical  ^^y^^o  dav^ 
payments  in  the  nature  of  income,  (whether  reserved  or 
made  payable  under  an  instrument  in  v^riting  or  otherwise) 
shall,  like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day,  and  shall  be  apportionable  in  respect  of 
time  accordingly." 

Sect.  3.  "  The  apportioned  part  of  any  such  rent.  Time  of  pay- 
annuity,  dividend,  or  other  payment  shall  be  payable  or 
recoverable,  in  the  case  of  a  continuing  rent,  annuity  or 
other  such  pajonent,  when  the  entire  portion  of  which  such 
apportioned  part  shall  form  part  shall  become  due  and 
payable,  and  not  before ;  and  in  the  case  of  a  rent, 
annuity,  or  other  such  payment  determined  by  re-entry, 
death,  or  otherwise,  when  the  next  entire  portion  of  the 
same  would  have  been  payable  if  the  same  had  not  so 
determined,  and  not  before." 

Sect.  4.  "All  persons  and  their  respective  heirs,  execu-  Eemedies. 
tors,  administrators  and  assigns,  and  also  the  executors, 
administrators  and  assigns  respectively  of  persons  whose 
interests  determine  vnth  their  own  deaths,  shall  have  such 
or  the  same  remedies  at  law  and  in  equity  for  recovering 
such  apportioned  parts  as  aforesaid  when  payable,  as  they 
respectively  would  have  had  for  recovering  such  entire 
portions  as  aforesaid  i£  entitled  thereto  respectively  ;  pro- 
•vided  that  persons  liable  to  pay  rents  reserved  out  of  or 
charged  on  lands,  or  other  hereditaments  of  any  tenm'e, 
and  the  same  lands  or  other  hereditaments,  shall  not  be 
resorted  to  for  any  such  apportioned  part  of  an  entire  or 
continuing  rent  as  aforesaid  specifically,  but  the  entire  or 
continuing  rent,  including  such  apportioned  part,  shall  be 
recovered  and  received  by  the  heir  or  other  person  who,  if 

E  E  2 
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the  rent  liad  not  been  apportionable  under  this  Act  or 
otherwise,  would  have  been  entitled  to  such  entire  or  con- 
tinuing rent,  and  such  apportioned  part  shall  be  recoverable 
from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  under  this  Act  to  the  same  by  action  at 
law  or  suit  in  equity." 

Sect.  &.  "In  the  construction  of  this  Act,  the  word 
"rents"  includes  rent  service,  rent  charge,  and  rent  seek, 
and  also  tithes  and  aU  periodical  payments  or  renderings 
in  lieu  of  or  in  the  nature  of  rent  or  tithe.  The  word 
"annuities"  includes  salaries  and  pensions.  The  word 
"  dividends  "  includes  all  payments  made  by  the  name  of 
dividend,  bonus  or  otherwise  out  of  the  revenue  of  trading 
or  other  public  companies,  divisible  between  all  or  any  of 
the  members  of  such  companies,  whether  such  payments 
shall  be  usually  made  or  declared  at  any  fixed  times  or 
otherwise ;  and  all  such  divisible  revenue  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  have  accrued  by  equal 
daily  increment  during  and  within  the  period  for  or  in 
respect  of  which  the  payment  of  the  same  revenue  shall  be 
declared  or  expressed  to  be  made"  (/).  Sect.  6,  excepts 
from  the  Act  "  any  annual  sums  made  payable  in  policies 
of  assurance." — Sect.  7,  excepts  "  any  case  in  which  it  is 
or  shall  be  expressly  stipulated  that  no  apportionment  shall 
take  place"  (g). 

The  intention  of  this  Act  is  said  to  be  to  assimilate  rent 
to  a  debt  for  money  lent  of  which  the  interest  accrues  due 
from  day  to  day ;  and  the  effect  of  the  Act  is  that  rent, 
which  by  sect.  2  is  to  be  considered  as  accruing  from  day 
to  day,  becomes  rent  in  arrear  for  th6  purpose  of  vesting 
it  in  the  owner  for  the  time  being,  although,  by  sect.  4,  it 
is  not  in  arrear  for  the  purpose  of  claiming  it  from  the 
tenant  of  the  land  before  the  time  fixed  for  payment  by 
his  lease.     Accordingly  rents  are  now  apportioned  between 


(/)  See  Jones  v.  Ogle,  L.  B.  8  Ch. 
192  ;  41  L.  J.  C.  633 ;  Cox's  Trusts, 
L.  E.  9  CD.  159  :  47  L.  J.  C.  735 : 


He  Griffith,  L.  E.  12  C.  B.  655. 

(ff)  Tyrrell  V.  Clark,  2  Drew.  86; 
23  L.  J..  C.  283. 
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the  real  and  personal  estate  of  a  deceased  owner ;  so  that  real  and  per- 
tlie  heir  or  the  devisee  (whether  by  specific  or  residuary 
devise)  takes  the  accruing  rent  only  from  the  day  of  the 
death,  the  personal  representative  taking  the  apportioned 
part  up  to  that  date  ;  unless  a  contrary  intention  he  ex- 
.  pressed  hy  will  (A).  So  upon  a  specific  legacy  of  stock  in 
a  public  company  the  dividends  were  held  to  be  appor- 
tioned between  the  estate  of  the  testator  and  the  specific 
legatee  («').  The  Act  apphes  in  this  respect  to  wills  made 
before  the  Act,  so  far  as  they  come  into  operation  after 
the  Act  (y). 

So  where  land  is  settled,  or  is  let  under  the  powers  of  a  Tenant  for 
settlement,  the  rents  and  other  periodical  payments  issuing  mainderman. 
out  of  the  land  are  apportioned  between  the  estate  of  a 
deceased  tenant  for  hfe  and  the  remainderman,  or  between 
other  successive  estates  upon  a  change  of  ownership.     In 
the  case  of  renewable  leaseholds,  the  fines  for  renewal  are 
of  the  nature  of  rent  payable  in  advance  for  the  whole 
period  of  renewal  and  therefore  presumptively  belong  to 
the   tenant   for   life   or   other   present   owner,    like   rent 
accrued  due  and  other  casual  profits  ;    but  it  is  generally 
provided   in   settlements   that  fines   shall   be   treated   as 
capital  to  be  invested  for  the  uses  of  the  settled  land  (/.•) . 
— The  Act  also  applies  upon  the  assignment  of  a  lease,  so  Between 
that  the  assignor  remains  liable  to  the  lessor  for  an  appor-  ^ggj^"""  ^^^ 
tioned  part  of  the  accruing'  rent  up  to  the  day  of  assign-  lease. 
ment  (/) .     And  upon  the  liquidation  of  a  company  who 
are  lessees  of  premises,  of  which  the  liquidator  takes  to  the 
lease  for  the  benefit  of  the  company,  the  rent  is  appor- 
tioned ;  the  lessor  must  prove  for  the  amount  due  at  the 
commencement  of  the  liquidation,  and  can  distrain  in  full 

(A)   Capron  v.  Capron,  L.   K.   17  Eq.  329  ;  44  L.  J.  C.  168. 
Eq.  288  ;  43  L.  J.  C.  677  ;  Sasluck  (j)  Constable  v.  Constable,  supra; 

T.  Fedley,  L.   K.   19  Eq.  271 ;  44  Lawrence  v.  Lawrence,  L.  K.  26  C. 

L.  J.  C.  143  ;   Constable  v.  Constable,  T>.  795  ;  53  L.  J.  C.  982. 
L   R    11  CD.  681;    48  L.  J.  0.  Uc)  BrigstoclceY.  Brigstoclce,Xj.'&. 

621 ;  Broivnrigg  v.  Pike,  L.  R.  7  8  C.  D.  357 ;  47  L.  J.  C.  817. 
P  D   61 ;  5lL.  J.P.  29.  [l)  SwanscaBanlcy. Thomas,  h.H. 

'{i) ' Pollock  V.  Pollock,  L.  R.  18  i  Ex.  94  ;  48  L.  J.  Ex.  344. 
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only  for  subsequent  rent  (w).  But  where  a  testator 
directed  his  executor  to  release  his  tenant  from  aU  rent 
due  and  owing  to  him  at  the  time  of  his  decease,  the 
bequest  was  construed  to  apply  only  to  the  rent  accrued 
due  at  the  preceding  quarter-day,  and  not  also  to  an 
apportioned  part  of  the  rent  accruing  due  at  his  death  (w). 


Section  III.  Ebmedies  for  Eent, — (1)  Distress. 

§   1.  Distress. — §  2.  TMngs  distrainaUe. — §  3.  Wrongful  distress. 

§  1.  Distress. 

Remedies  for  rent  in  arrear— distress. 

Conditions  of  riglit  of  distress — rent  certain  in  amount — rent  payable 
at  certain  time — distress  for  services. 

Rent  in  arrear — limitation  of  arrears — under  express  trusts — of  rent 
in  bankruptcy — of  rent  of  agricultural  boldings. 

Distress  during  tenancy — possession  after  determination  of  lease — by 
custom  of  the  country — holding  over  after  demand  of  possession — 
after  giving  notice  to  quit. 

Distress  upon  demised  tenement — upon  servient  tenement — upon 
common. 

Distress  ofE  the  demised  tenement — distress  of  goods  fraudulently  re- 
moved. 

Distress  by  bailiff — ^bailiffs  to  be  certificated. 

Distress  to  be  taken  in  daytime — breaking  into  tenement — breaking 
inner  doors — taking  possession  of  goods. 

Impounding  distress — impounding  on  the  premises — public  and  private 
poimds — feeding  impounded  cattle — liability  of  distrainer  for  state 
of  pound. 

Statutory  power  of  selling  distress — sale  upon  the  premises — construc- 
tion of  statutes,  as  to  notice  of  distress — time  of  sale — appraisement 
— price — charges — sale  of  distress  optional — tender  of  rent  before 
sale. 

Remedies  for        The  Ordinary  remedies  at  common  law  for  non-payment 
^^^^'  of  rent  are  distress ;  action  of  debt  or  of  covenant,  if  there 

(»i)  Be     South     Kensitigton    Co-  C.  768. 

operative  Stores,'L.'&.n  CD. l&l;  (ii)  He  Lucas,  55  L.  J.  C.  101, 

50  L.  J.  C.  447 ;  Re  Oak  Pits  Col-  Fry,  J.,  dissentiente. 
liertj,  L.  R.  21  C.  D.  322  ;  51  L.  J. 
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be  a  covenant  to  pay ;  and  ejectment,  if  there  be  a  condi- 
tion of  re-entry  for  non-payment. 

Distress  is  the  remedy  by  act  of  the  party  himself,  Distress, 
without  the  intervention  of  legal  process ;  he  may  enter 
upon  the  land  out  of  which  the  rent  issues  and  seize  any 
moveable  goods  foimd  thereon,  and  detain  them  as  a 
pledge  for  payment  of  rent  in  arrear(ffl). — Distress  is 
regulated  as  to  the  conditions  of  exercising  the  right,  and 
as  to  the  time,  place  and  mode  of  conducting  it  by  rules 
of  the  common  law,  amended  from  time  to  time  by 
statutes,  chiefly  in  giving  a  modified  power  to  sell  the 
distress  and  take  satisfaction  for  the  rent  out  of  the  pro- 
ceeds of  the  sale.  A  distress  given  by  grant  or  agreement 
may  restrict  or  alter  the  ordinary  rules  of  distress  by 
express  terms  of  stipulation ;  but  merely  affirmative  words 
will  not  be  construed  to  do  so,  if  they  are  not  inconsistent 
with  the  ordinary  rules  {b). 

The  principal  conditions  of  exercising  the  right  of  dis-  Conditions 
tress  are  that  there  is  a  rent  certain  in  amount,  and  pay-  ^;gti.|ag_ 
able  at  a  certain  time ;  that  rent  is  in  arrear  and  unpaid 
within  the  limits  of  time  prescribed  by  law ;  and  that  the 
tenancy  upon  which  the  rent  was  reserved  is  contiuuing. 

A  distress  can  only  be  made  for  rent  which  is  certain,  Kent,  certain 
or  which  can  be  reduced  to  a  certainty  (c).  Where  a  lease  ^  >*™o™it- 
was  made  of  tithes  together  with  a  tithe  barn,  reserving  a 
certain  rent,  but  the  demise  being  by  an  instrument  not 
■under  seal  was  void  as  to  the  tithes,  it  was  held  that  there 
was  no  right  of  distress ;  because  the  whole  rent  was  not 
recoverable,  and  no  certain  part  was  reserved  for  the  barn 
apart  from  the  tithes  (cf).  In  such  a  case  if  the  demise 
were  valid  the  rent  would  issue  out  of  the  whole  property 
and  would  be  distraiaable  out  of  the  land,  though  no  dis- 
tress could  be  made  upon  the  tithe  (e). — A  rent  is  not  con- 

(ffl)  Ante,  p.  373.  {c)  Co.  Lit.  96a,  U2a. 

(b)  Co.  Lit.  205  a ;   Giles  v.  Spen-  {cl)  Gardiner  t.  Williamson,  2  B. 

cer,   3  C.  B.  N.  S.   244 ;  Me  Swale  &  Ad.  336. 
Srick  Co.,  52  L.  J.  0.  638.  [e)  lb.  ;    DouUtofte  v.    Curteene, 
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sidered  to  he  uncertain  for  the  purpose  of  a  distress  whicE 
can  be  made  certain  by  computation  or  by  measurement, 
or  -which  is  subject  to  occasional  reductions  or  additions, 
or  which  may  depend  upon  a  contingency ;  provided  that 
it  may  be  reduced  to  a  certainty  at  the  time  of  distrain- 
ing :  as  a  rent  assessed  upon  the  quantity  of  hay  or  com 
or  other  produce  grown  upon  the  land ;  or  an  additional 
rent  to  be  paid  if  the  land  be  ploughed  or  used  in  a  parti- 
cular manner ;    or  a  rent  assessed  upon  the  number  of 
bricks   made   upon   the   land,  or  upon    the   quantity   of 
minerals  taken  out  of  it  (/) .     The  demise  of  part  of  a 
factory  with   steam  power   for  working   machines   at   a 
stated  sum  per  annum,  subject  to  deduction  for  hindrances 
caused  by  defective  supply  of  power  proportionate  to  the 
time,  was  held  to  give  a  sufficiently  certain  rent  to  be 
recoverable  by  distress  (g).     So  with  a  lease  of  a  mill  for 
a  term  of  years  at  the  annual  payment  of  a  fixed  sum  for 
every  loom  which  the  lessee  should  work,  and  stipulating 
for  a  minimum  number  to  be  paid  for  iu  advance  [h).     So 
with  a  rent  payable  by  a  member  of  a  building  society, 
under  a  mortgage  to  the  society,  assessed  at  the  amount 
of  an  instalment  of  the  debt  together  with  the  subscrip- 
tion, interest,  and  fines  payable  as  a  member;  the  rent 
in  such  cases  is  mere  matter  of  calculation,  and  it  is  no 
objection  that  it  is  fluctuating  in  amount  (i). 
Kent  payable        The  rent  must  also  be  certain  as  to  the  time  of  pay- 
timr"  '^^        ment.     It  may  be  reserved  yearly,  or  every  two  or  more 
years ;  or  half-yearly,  quarterly,  monthly,  or  daily,  or  at 
any  certain  periods  of  time(y).     A  reservation  upon  a 
lease  at  will,  "  paying  after  the  rate  of  eighteen  pounds  a 
year,"  was  held  void,  for  the  uncertainty  of  the  time  of 


Cro.    Jao.    452  ;    2   Wms.    Saund.  C.  P.  594  ;  37  L.  J.  C.  P.  251. 

304;    Dean  of   Windsor  v.    Gover ;  (h)    Walsh  ^.  Lonsdale,  L.  E.   21 

Salmon  t.   Matthews,   8  M.    &  "W.  C.  D.  9. 

827  ;  ante,  p.  382.  (J)  Hx  parte    Voisey,  Jie  Knight, 

(/)  Daniel  v.    Grade,   6   Q.  B.  L.  R.  21  C.  D.  442 ;  62  L.  J.  0. 

145.  121. 

(g)  Selhy  v.    Greaves,   L.    R.    3  [j)  Co.  Lit.  47 ». 
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payment  (/i).  A  reservation  of  rent  "at  Michaelmas  or 
"within  a  month  after"  was  held  to  give  the  lessee  the 
election  to  pay  it  at  any  time  within  the  period  limited,  so 
that  it  was  not  due  and  distraiaable  until  the  end  of  the 
month  (i?).  Eent  may  be  reserved,  payable  in  advance, 
and  is  then  distrainable  on  the  first  day  of  the  term  {m) . 
Eent  may  be  reserved  payable  on  certain  days,  and  dis- 
trainable if  demanded ;  a  demand  at  any  time  after  it  is 
due  being  a  condition  of  the  distress  (») .  It  may  be  reserved 
payable  on  certain  days,  and  in  advance  if  demanded ;  and 
then  it  could  not  be  distrained  for  as  due  in  advance  with- 
out demand  (o).  Under  an  express  covenant  rent  may  be 
payable  on  a  day  after  the  expiration  of  the  term(^). 

A  distress  may  be  taken  for  services,  if  they  are  suffi-  Distress  for 
ciently  certaia  or  can  be  reduced  to  a  certainty.  "  As  a  ^'''■■"°^^- 
man  may  hold  of  his  lord  to  shear  all  the  sheep  depastur- 
ing within  the  lord's  manor ;  and  this  is  certain  enough 
albeit  the  lord  hath  sometime  a  greater  number  and  some- 
time a  lesser  number  there,  yet  being  referred  to  the 
manor  which  is  certain  the  lord  may  distrain "  ((^) .  A 
tenure  of  land  by  the  service  of  cleaning  the  parish  church, 
or  of  riaging  the  chm-oh  bell  at  stated  times,  was  held  to 
constitute  a  service  for  which  a  distress  might  be  made  (r). 
"  There  appears  to  be  a  difficulty  in  the  case  where  a  dis- 
tress is  taken  for  a  service  unperformed  at  a  past  time,  as 
to  how  long  it  is  to  be  kept  as  a  pledge ;  it  may  be  taken 
that  if  the  service  was  performed  on  the  next  occasion,  the 
distress  would  be  at  an  end  "  (s). 

A  distress  can  only  be  made  for  rent  in  arrear ;  and,  there-  j^gj^^  in 
fore,  not  until  after  the  day  upon  which  it  becomes  due,  the  arrear. 

(J)  Farlcer  v.  Harris,  i  Mod.  79,  0.  D.  9,  cited  above. 
Dolben,  J.,  dissentiente.  («)  Co.  Lit.  202  a. 

(I)   Filkingtmi    v.    Salton,    Cro.  (o)   Williams  v.   Holmes,    8    Ex. 

Eliz.  575;  Blunden's  Case,  Cro.  Eliz.  ,861  ;  22  L.  J.  Ex.  283. 
665;   Clunks  Case,  10  Co.  127  J.  (.p)  Hopkins  v.  Helmore,  supra. 

()»)  Buckley  v.   Taylor,  1  T.  E.  (?)  Co.  Lit.  96  a. 

600  ;  Holland  v.  Falser,    2   Stark.  \r)  Doe  v.  Benham,  7  Q.  B.  976 ; 

161 ;  Hopkins  v.  Helmore,  8  A.  &E.  Doe  v.  Billett,  7  Q.  B.  983. 
463;    Walsh  v.  Lonsdale,  L.  E.  21  (■«)  Fer  cur.  Doe  ^.Benham,  supra. 
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Limitation 
of  arrears. 


Express 
trusts  of  rent. 


tenant  Having  until  midnight  of  tliat  day  for  payment. 
At  common  law  if  the  lessor  died  on  the  rent-day  before 
midnight  the  aocruing  rent  together  with  the  right  of 
distress  passed  with  the  reversion  or  title,  and  not  as 
arrears  to  his  executor ;  but  it  is  now  apportionable  by 
statute  (s) . — The  time  for  distraining  may  be  postponed 
by  express  terms  of  the  lease  ;  but  a  clause  of  distress  in 
merely  affirmative  terms,  that  if  the  rent  be  behind  for  so 
many  days  the  lessor  may  distrain,  does  not  take  away  the 
common  law  right  of  distraining  immediately  the  rent  is 
due  {t). 

By  the  3  &  4  WiU.  lY.  c.  27,  s.  42,  "  No  arrears  of  rent, 
or  of  interest  in  respect  of  any  sum  of  money  charged 
upon,  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of 
rent  or  interest,  shaU  be  recovered  by  any  distress,  action 
or  suit,  but  within  six  years  next  after  the  same  respectively 
shaU.  have  become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable  or  his  agent."  By  the  3  &  4 
WiU.  IV.  c.  42,  s.  3,  the  personal  remedy  by  action  of 
debt  or  covenant  for  arrears  of  rent  or  interest  of  mouBy 
charged  upon  land  is  expressly  limited  to  twenty  years ; 
and  it  is  held  not  to  be  impliedly  limited  to  six  years  by 
the  former  statute,  which  is  construed  as  applying  only  to 
remedies  against  the  land  by  distress  or  otherwise  («). 

By  the  "  Eeal  Property  Limitation  Act,  1874,"  37  & 
38  Yiot.  c.  57,  s.  10,  "  After  the  commencement  of  this 
Act  no  action  suit  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  or  legacy  charged  upon  or  pay- 
out of  any  land  or  rent,  at  law  or  in  equity,  and 


(s)  Buppa  T.  Mayo,  1  Wms. 
Saimd.  286  h  ;  ante,  p.  416. 

(t)  Co.  Lit.  205  a  ;  per  cur.  in 
Giles  V.  Spencer,  3  C.  B.  N.  S.  253  ; 
Se  Swale  Brick  Co.,  52 'L.  J.  C. 
638. 


(u)  Paget  v.  Foley,  2  Biag.  N.  0. 
690 ;  Strachan  v.  Thomas,  12  A.  & 
E.  536  ;  Sumfrey  v.  &ery,  7  C.  B. 
567  ■,.Runler\.Nocholds,  1  M.  &  a. 
640. 
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secured  by  an  express  trust,  or  to  recover  any  arrears  of 
rent  or  of  interest  in  respect  of  any  sum  of  money  or  legacy 
so  charged  or  payable  and  so  secured,  or  any  damages  in 
respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  not  any 
such  express  trust."  By  the  above  statute  3  &  4  Will.  IV. 
0.  27,  s.  25,  express  trusts  of  land  or  rent  were  protected 
from  limitation  by  time,  until  they  had  been  conveyed  to  a 
purchaser  for  a  valuable  consideration ;  which  protection 
is  now  abolished  {v). 

By  the  Bankruptcy  Act,  1883,  46  &  47  Yict.  c.  62,  Kent  in 
s.  42,  a  distress  levied  upon  the  goods  of  a  bankrupt  after  ^^  '^"^  °^" 
the  commencement  of  the  bankruptcy  is  available  only  for 
one  year's  rent  accrued  due  prior  to  the  date  of  the  order 
of  adjudication ;  and  the  person  to  whom  the  rent  may 
be  due  must  prove  under  the  bankruptcy  for  the  surplus 
of  arrears  [to) . 

By  the  Agricultural  Holdings  Act,  1883,  46  &  47  Vict.  Rent  of 
c.  61,  s.  44,  "  After  the  commencement  of  this  Act  it  shall  ^fidi^JT^^ 
not  be  lawful  for  any  landlord  entitled  to  the  rent  of  any 
holding  to  which  this  Act  applies  to  distrain  for  rent, 
•which  became  due  in  respect  of  such  holding  more  than 
one  year  before  the  making  of  such  distress. — Provided 
that  where  it  appears  that  accordiag  to  the  ordinary  course 
of  deaKng  between  the  landlord  and  tenant  of  a  holding 
the  payment  of  the  rent  of  such  holding  has  been  allowed 
to  be  deferred  until  the  expiration  of  a  quarter  of  a  year 
or  half  a  year  after  the  date  at  which  such  rent  legally 
became  due,  then  for  the  purpose  of  this  section  the  rent 
of  such  holding  shall  be  deemed  to  have  become  due  at 
the  expiration  of  such  quarter  or  half  year  as  aforesaid,  as 
the  case  may  be,  and  not  at  the  date  at  which  it  legally 
became  due"  {x). 

(v)  See  Hughes  t.  Coles,  L.  E.  27  [x]  Se  Hew,  Ex  parte  Bull,  L.  K. 

CD.  231  ;  53  L.  J.  C.  1047.  18  Q.  B.  D.  642;   56  L.  J.  Q.  B. 

{w)  See  post,  p.  458.  270. 
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Distress  du- 
ring tenancy. 


Possession 
after  deter- 
mination of 
lease. 


At  cominon  law  distress  could  only  be  made  during  the 
continuance  of  the  tenancy  upon  which  the  rent  was  re- 
served; and  a  distress  made  after  the  tenancy  had  ceased 
was  wrongful,  whether  the  tenancy  expu-ed  by  lapse  of  time 
or  was  determined  by  forfeiture  or  by  eviction  {x) .  Hence 
if  a  lessor,  having  an  option  of  forfeiture,  distrains  for 
rent,  he  thereby  presumptively  recognizes  and  affirms  the 
continuation  of  the  tenancy,  without  which  the  distress 
would  be  wrongful,  and  cannot  afterwards  claim  the  for- 
feiture ;  but  if  he  has  first  claimed  the  forfeiture  by  bringing 
ejectment  or  otherwise,  he  cannot  afterwards  distrain  for 
rent  {y).  Hence  also  no  distress  could  be  made  at  com- 
mon law  for  rent  falling  due  the  last  day  of  the  tenancy, 
because  the  rent  is  not  in  arrear  till  midnight  and  the 
term  then  ends  (s). 

In  the  case  of  a  tenant  keeping  possession  after  the 
determination  of  his  lease,  it  is  enacted  by  8  Ann.  c.  14, 
s.  6,  that  "it  shall  be  lawful  for  any  person  or  persons 
having  any  rent  in  arrear  or  due  upon  any  lease  for  life  or 
lives,  or  for  years,  or  at  wiU,  ended  or  determined,  to 
distrain  for  such  arrears,  after  the  determination  of  the 
said  respective  leases,  in  the  same  manner  as  they  might 
have  done,  if  such  lease  or  leases  had  not  been  ended  or 
determined."  By  sect.  7,  "  provided  that  such  distress  be 
made  within  the  space  of  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance 
of  such  landlord's  title  or  interest,  and  during  the  posses- 
sion of  the  tenant  from  whom  such  arrears  become  due." 
By  3  &  4  Will.  IV.  c.  42,  ss.  37,  38,  the  same  extension  is 
given  to  a  distress  by  the  executors  or  administrators  of  a 
lessor  for  the  arrearages  of  rent  due  to  such  lessor  in  his 
lifetime. — The  Statute  of  Anne  applies  to  continued  pos- 


{x)  Bridges  v.  Smyth,  5  Sing. 
410 ;  Sopcraft  v.  Keys,  9  Bing. 
613  ;  Burne  v.  Miehardson,  4  Taunt. 
720  ;  Grimwood  t.  Moss,  L.  R.  7 
C.  P.  360  ;   41  L.  J.  C.  P.  239.. 


(y)  Co.  Lit.  211  J ;  3  Co.  64  h, 
Fennanfs  Case;  Doe  v.  Darby,  8 
Taunt.  53S ;  Grimwood  v.  Moss, 
snpra. 

(z)  Co.  Lit.  47  b. 
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session  of  tlie  tenant,  whetlier  permissive  or  wrongful,  and 
■whether  of  the  whole  or  of  a  part  only  of  the  demised 
premises  {a).  It  applies  to  the  possession  of  the  executors 
or  administrators  of  the  tenant  after  his  death  (b) .  It  seems 
that  it  does  not  apply  to  possession  after  determination 
of  the  tenancy  hy  a  forfeiture  (c).  Distress  under  this 
statute  justifies  taking  goods  fraudulently  removed,  under 
the  power  given  by  the  statute  11  Greo.  II.  {d). 

Where  hy  the  custom  of  the  country  an  outgoing  tenant  By  custom  of 
has  the  possession  for  a  certain  time  after  the  expiration  of  ^°^^  '^' 
his  lease  for  the  purpose  of  working  the  away-going  crops, 
the  landlord  retains  the  right  to  distrain  during  the  con- 
tinued possession  of  the  tenant,  independently  of  the 
Statute  of  Anne  and  of  the  six  months  limit  of  that 
statute  {e).  But  the  landlord  cannot  distrain  crops  of  the 
outgoing  tenant  for  rent  due  from  the  incoming  tenant, 
for  he  can  only  let  the  land  subject  to  the  rights  of  the 
former  (/).  Where  the  tenant  upon  the  cesser  of  his 
landlord's  estate  has  the  right  to  hold  over  until  the  end 
of  the  then  current  year  of  his  tenancy,  instead  of  his 
claims  to  emblements,  under  the  statute  14  &  15  Yict. 
c.  25,  s.  1,  the  succeeding  landlord  becomes  entitled  to  his 
fair  proportion  of  the  rent,  and  may  recover  it  by  dis- 
tress {g). 

By  the  statute  4  Greo.  II.  o.  28,  s.  1,  "  In  case  any  tenant  Holding  over 
for  any  term  of  life,  lives  or  years,  shall  wilfully  hold  over  of'possessfon 
any  lands,  tenements  or  hereditaments  after  the  determina- 
tion of  such  term,  and  after  demand  made  and  notice  ia 
'writing  given  for  delivering  the  possession  thereof  by  his 
landlord  or  lessor,  such  person  so  holding  over  shall,  for 

(a)  Mittal  V.  Staunton,  4  B.  &  C.  {d)  Tost,   p.    433  ;    see    ermj  v. 

51.  Stait,  52  L.  J.  Q.  B.  412. 

(5)  Taylersonr.  Feters,  7  A.  &  E.  («)  Beavan  v.  Selahay,  1  H.  Bl.  8; 

110;  Braithwaite  t.  Coolcsey,   1  H.  see  BorastonY.  Green,  16  East,  81. 
BI.  465.  (/)  See  Aton  v.  Southby,  "Willes, 

(c)  'WSlea,  J.,  GrimwoodY.  Moss,  136. 
L.  R.  7  0.  P.  365  ;  41  L.  J.  C.  P.  {g)  Saines  v.  Welch,  L.  E.  4  C. 

239.  P.  91  ;.  38  L.  J.   C.  P.  118  ;  ante, 

p.  47. 
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and  during  the  time  he  shall  so  hold  over,  pay  to  the 
person  so  kept  out  of  possession  at  the  rate  of  double  the 
yearly  value  of  the  lands,  tenements  and  hereditaments  so 
detained,  for  so  long  time  as  the  same  are  detained,  to  be 
recovered  by  action  of  debt ;  against  the  recovering  of 
■which  said  penalty  there  shall  be  no  relief  in  equity." 
This  statute  is  a  penal  statute  and  is  construed  strictly;  a 
weekly  tenancy  is  not  a  term  of  years  within  the  meaning 
of  the  statute;  nor,  it  seems,  is  a  quarterly  tenancy  (gf) . 
Wilful  holding  over  is  construed  as  excluding  holding  over 
by  mistake  or  under  a  bona  fide  claim  (A).  There  is  no 
power  of  distress  under  this  Act,  because  there  is  no 
certainty  of  the  double  value  («). 
Holding  over  By  the  statute  11  Geo.  II.  c.  19,  s.  18,  "In  case  any 
notiee'to  quit,  tenant  shall  give  notice  of  his  intention  to  quit  the 
premises  by  him  holden  at  a  time  mentioned  in  such 
notice,  and  shall  not  accordingly  deliver  up  the  possession 
thereof  at  the  time  in  such  notice  contained,  then  the  said 
tenant  shall  from  thenceforward  pay  to  the  landlord  or 
lessor  double  the  rent  or  sum  which  he  should  otherwise 
have  paid,  to  be  levied,  sued  for  and  recovered  at  the  same 
time  and  in  the  same  manner,  as  the  single  rent,  before 
the  giving  such  notice  could  be  levied,  sued  for  or  re- 
covered ;  and  such  double  rent  or  sum.  shall  continue  to  be 
paid  during  all  the  time  such  tenant  shall  continue  in 
possession  as  aforesaid."  The  double  rent  is  recoverable 
by  distress ;  the  notice  is  not  required  to  be  in  writing, 
but  it  must  be  a  valid  notice  determining  the  tenancy  ik). 

Distress  must       A  distress  by  common  law  can  be  made  only  upon  the 
the  demised     land  or  tenement  out  of  which  the  rent  issues.     By  the 
tenement.         Statute  of  Marlebridge,  62  Hen.  III.  c.  15,  it  was  de- 
clared, in  confirmation  of  the  common  law,  that  "  it  shall 

[g)  Lloyd  v.  Sosiee,  2  Camp.  453  ;  (»)  Wilmot,  J.,  Timmins  v.  Sow- 

Wilkinson  v.  Hall,  3  Bing.  N.  C.  lism,  1  W.  Bl.  53-5. 

508.  (*)   Timmins  t.  Sowlison,  1  W.  Bl. 

(A)  Swinfon  y.  Bacm,  6  H.  &  N.  533  ;  Johnstone  v.  Sudlestone,  4  B. 

846  ;  30  L.  J.  Ex.  368.  &  0.  922. 
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be  lawful  for  no  man  from  henceforth,  for  any  manner  of 
cause,  to  take  distresses  out  of  his  fee,  nor  in  the  king's 
highway,  nor  in  the  common  street,  hut  only  to  the  king 
or  his  officers."  It  is  a  prerogative  right  of  the  Crown  to 
distrain  upon  any  lands  or  tenements  of  the  debtor,  of 
whomsoeyer  they  may  be  holden ;  provided  they  are  in 
bis  personal  possession  (/). — The  highway  is  privileged 
from  distress,  though  within  the  fee  or  tenements  de- 
mised (;«) .  A  distress  for  toll  can  be  made  only  upon  the 
highway  and  is  an  implied  exception  from  the  statute  («) . 
Under  a  biU.  of  sale  goods  may  be  seized  upon  a  highway, 
and  the  provision  of  the  Bills  of  Sale  Act,  1882,  s.  13, 
that  the  goods  seized  "  shall  remain  on  the  premises  where 
they  were  seized "  for  five  days  before  sale  does  not 
apply  (o). — A  distress  may  be  made  on  any  part  of  the 
demised  premises  for  the  whole  rent;  and  notwithstanding 
the  premises  have  been  underlet  by  the  tenant  in  parts 
to  different  sub-tenants  {p).  But  if  there  be  separate 
demises  of  two  tenements  at  distinct  rents  to  the 
same  tenant,  there  must  be  separate  distresses ;  distress 
cannot  be  made  on  the  one  tenement  for  the  rent  of 
the  other  or  of  both  {q). — A  distress  cannot  be  made  Servient 
upon  land  which  is  merely  servient  to  the  demised 
tenement  in  respect  of  appurtenant  rights  of  easement  or 
profit ;  as  where  a  wharf  was  let  with  the  easement  of 
mooring  barges  over  the  adjacent  river  frontage,  it  was 
held  that  the  barges  could  not  be  distrained  in  the  river, 
though  they  were  fastened  to  the  wharf  (r) .  So,  where 
mines  are  leased  apart  from  the  surface  of  the  land,  and 
the  plant  and  machinery  used  for  the  purpose  of  working 

(I)  Co.  Lit.   161a;  2  Co.  Inst.  [p)  See  Saffenj  v.  Mgood,  1  A.  & 

131 ;  see  Duke  of  Leeds  v.  Fowell,  1  E.  194  ;  and  see  4  Geo.  II.  u.  28, 

Ves.   sen.   172;    AU.-Gen.   v.    Co-  s.  6. 

ventry,  1  P.  Wms.  306.  [q)  Jiogersv.Sirkmire,  2  Stiiunge, 

(m)  Co.  Lit.  160  5.  1040;   Bedford  v.   Sutton   Coldfleld, 

(n)  Smith  v.  Shepherd,  Cro.  EHz.  3  0.  B.  N.  S.  449  ;    27  L.  J.  C.  P. 

710.  105  ;  rhillips  v.  JFhitsed,  2  E.  &  B. 

(o)  O'Neil  V.    City  Finance   Co.,  804  ;  29  L.  J.  Q.  B.  164. 

L.  E.  17  Q.  B.  D.  234.  (r)  Buszard  v.  Capel,  8  B.  &  0. 

141 ;  6  Bing.  150. 
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the  mines  are  placed  upon  the  surface,  they  cannot  he 
Distress  upon  distrained  for  the  rent  of  the  mines  (s). — But  by  the  statute 
11  Greo.  II.  c.  19,  s.  8,  a  lessor  or  landlord  may  "  take  and 
seize,  as  a  distress  for  arrears  of  rent,  any  cattle  or  stock 
of  their  respective  tenant  or  tenants,  feeding  or  de- 
pasturing upon  any  common  appendant,  or  appurtenant, 
or  any  ways  belonging  to  all  or  any  part  of  the  premises 
demised  or  holden." 


Distress  off 
the  demised 
tenement. 


Goods 

fraudulently 

remoTed. 


At  common  law  goods  could  not  be  followed  and 
distrained  ofE  the  tenement,  though  the  tenant  purposely 
remoyed  them  to  prevent  distress.  Exception  was  made 
where  cattle  were  driven  ofi  to  prevent  a  distress  in  view 
of  the  distrainor;  he  might  then  freshly  foUow  and 
distrain  the  cattle  off  the  land,  and  even  upon  the  high- 
way (/).  But  cattle  cannot  be  distrained  damage  feasant, 
if  driven  off  the  premises  before  actual  seizure  [t) . 

By  the  statute  11  Geo.  II.  c.  19,  s.  1,  "In  case  any 
tenant  or  tenants,  lessee  or  lessees,  for  life  or  hves,  term  of 
years,  at  vsrill,  sufferance  or  otherwise,  of  any  messuages, 
lands,  tenements  or  hereditaments,  upon  the  demise  or 
holding  whereof  any  rent  is  or  shall  be  reserved,  due,  or 
made  payable,  shall  fraudulently  or  clandestinely  convey 
away,  or  carry  off  or  from  such  premises  his  or  their  goods 
or  chattels  to  prevent  the  landlord  or  lessor  from  distrain- 
ing the  same  for  arrears  of  rent  so  reserved,  due,  or  made 
payable,  it  shall  be  lawful  for  every  landlord  or  lessor, 
within  the  space  of  thirty  days  next  ensuing  such  con- 
veying away  or  carrying  off  such  goods  or  chattels  as 
aforesaid,  to  take  and  seize  such  goods  and  chattels 
wherever  the  same  shall  be  found,  as  a  distress  for  the 
said  arrears  of  rent ;  and  the  same  to  sell  and  otherwise  to 
dispose  of  in  such  manner  as  if  the  goods  had  been 
actually  distrained   by  such  landlord  in  and  upon  such 


(s)  See  He  Oak  Fits  GolUery  Co.y 
L.  E.  21  C.  D.  328  ;  51 L.  J.  C.  770. 


{t)  Co.  Lit.   161  o;  2  Co.  Inst. 
132. 
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premises  for  such  arrears  of  rent." — Sect.  2,  excepts  "  suoli 
goods  and  chattels  which  shall  be  sold  bond  fide  and  for  a 
valuable  consideration  to  any  person  not  privy  to  such 
fraud." — Sects.  3 — 6,  impose  a  penalty  upon  any  tenant 
so  fraudulently  removing  goods  and  any  person  assisting 
in  the  removal,  and  provide  for  recovery  of  the  penalty. 
And  sect.  7  gives  a  special  power,  upon  the  conditions 
therein  stated,  to  break  open  and  enter  into  any  house  or 
other  place  to  take  and  seize  such  goods  («) . 

The  fraudulent  intention  to  prevent  distress  must  be  Construotion 
proved  as  a  matter  of  fact,  as  by  evidence  that  no  sufficient 
distress  was  left  and  other  circumstances  ;  a  mere  removal 
of  goods  whilst  rent  is  in  arrear  is  not  sufficient  to  raise 
the  presumption  of  fraud  [v).  And  a  removal  of  goods 
with  intention  to  avoid  distress  is  not  necessarily  fraudu- 
lent, as  there  may  be  a  hona  fide  question  of  the  right  to 
distrain  (ic). — The  statute  applies  only  to  goods  removed 
whilst  subject  to  distress,  and  makes  them  distrainable  as 
if  they  had  not  been  removed.  Goods  cannot  be  taken 
which  were  removed  before  the  rent  was  due  {ps) ;  or  which 
were  removed  after  the  right  to  distrain  had  ceased  by 
the  termination  of  the  tenancy  {y),  or  by  the  landlord 
having  conveyed  away  his  reversion  (s). — The  statute  is 
expressly  restricted  to  the  goods  of  the  tenant  or  lessee,  and 
does  not  apply  to  goods  of  another  person ;  which  the  tenant 
may  lawfully  remove  to  prevent  their  being  distrained  by 
the  superior  landlord  {a) .  A  creditor  of  the  tenant  may  take 
goods  in  satisfaction  of  his  debt,  with  notice  of  an  intended 
distress,  and  lawfully  remove  the  goods  to  prevent  their 
being  distrained  (h). 

(«)  See  post,  p.  436.  Q.  B.  412. 

(v)  Tarry  v.  JDimcan,  7  Bing.  243.  (y)  Gray  v.  Stait,  supra ;  and  see 

(w)  John  V.  Jenkins,   1  C.  &  M.  ante,  p.  428. 

227.  (z)  Ashmore  v.  Hardy,  7  C.  &  P.^ 

[x)  NorthfieU  T.    Nightingale,    1  501. 

C.  &  M.  230  «.  ;  RandY.  Vauyhan,  (a)  Thornton  v.  Adams,   5  M.   & 

1  Bins-.  N.  C.  767  ;   Gray  v.  Stait,  S.  38. 

L.  K.  11   Q.  B.  D.  668  ;  52  L.  J.  (4)  Sach  v.  Meats,  5  M.  &  S.  200. 
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Distress  by 
bailiff. 


Bailiffs  to  be 
certificated. 


As  to  the  manner  of  making  a  distress  for  rent,  it  may 
be  made  by  the  party  himself,  or  by  his  bailiff  -LUider  a 
sufficient  warrant  or  authority  to  distrain ;  it  must  be  taken 
in  the  daytime ;  and  it  must  be  taken  without  breaking 
into  the  demised  premises. 

A  distress  may  be  made  in  person,  or  by  a  bailiff  or  agent 
duly  authorized  in  that  behalf.  The  authority  is  not 
required  by  law  to  be  in  writing  ;  but  it  is  usual  to  sign 
a  formal  authority  in  wi'iting,  commonly  called  a  "  war- 
rant of  distress."  A  distress  made  by  a  baihff  without 
authority  previously  given,  may  be  supported  by  sub- 
sequent ratification  of  the  person  on  whose  behalf  it  was 
made  (2).  The  employer  is  responsible  for  acts  of  his 
bailiff  which  are  within  the  scope  of  the  employment ; 
but  he  does  not  impliedly  indemnify  the  bailiff  beyond 
warranting  to  him  the  right  to  distrain  (a). — By  the  Law 
of  Distress  Amendment  Act,  1888,  51  &  52  Vict.  c.  21, 
s.  7,  "  From  and  after  the  commencement  of  this  Act 
(31  Oct.  1888)  no  person  shall  act  as  'bailiff  to  levy  any 
distress  for  rent,  unless  he  shall  be  authorized  to  act  as  a 
bailiff  by  a  certificate  in  writing  under  the  hand  of  a 
county  court  judge ;  and  such  certificate  may  be  general 
or  apply  to  a  particular  distress  or  distresses,  and  may  be 
granted  at  any  time  after  the  passing  of  this  Act,  in  such 
manner  as  may  be  prescribed  by  rules  under  this  Act." 
And  "  if  any  person  not  holding  a  certificate  under  this 
section  shall  levy  a  distress  contrary  to  the  provisions  of 
this  Act,  the  person  so  levying,  and  any  person  who  has 
authorized  him  so  to  levy,  shall  be  deemed  to  have  com- 
mitted a  trespass"  (b). 


(z)  I  Saund.  347,  n.  (4),  Potter 
T.  North  ;  Maclean  v.  Dunn,  4  Bing. 
722. 

[a)  Bullen  on  Distress,  130. 

(5)  The  above  Act,  s.  9,  repeals 
the  Agricultural  Holdings  Act, 
1853,    46  &   47  Vict.  c.  52,  s.   52, 


■wMcb  enacted  to  nearly  the  same 
effect  as  to  agricultural  holdings. 
As  to  the  latter  Act  see  He  Sanders, 
JSx  parte  Sergeant,  54  L.  J.  Q.  B. 
331  ;  Coode  v.  Jones,  L.  E.  17 
Q.  B.  D.  714  ;  55  L.  J.  Q.  B.  475. 
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A  distress  must  be  made  in  tlie  daytime,  that  is,  between  Distress  must 
sunrise  and  sunset ;  and  it  lies  upon  the  distrainor  to  show  daytime, 
that  he  is  acting  legally  in  this  respect.  A  distress  made 
in  the  night  is  a  trespass,  foi-  which  the  tenant  of  the  land 
may  recover  damages  and  the  value  of  goods  taken  (c) . 
Where  a  landlord  after  sunset  took  measures  forcibly 
to  prevent  the  removal  of  goods,  in  order  that  he  might 
distrain  them  the  next  day,  which  the  owner  of  the  goods 
forbore  to  resist,  it  was  held  that  the  latter  could  not  claim 
for  a  wrongful  conversion  and  deprivation  of  the  goods, 
because  they  remained  in  his  possession  and  control  imtil 
the  distress  was  legally  made  (d). 

It  is  not  lawful  at  common  law  to  break  into  a  house,  Breaking  into 
either  through  the  outer  door  or  otherwise,  for  the  purpose 
of  entering  to  distrain  (e).  It  is  lawful  to  open  an  outer 
door  for  that  purpose  in  the  usual  way,  by  tirrning  a  key 
or  latch ;  provided  the  door  is  fastened  merely  to  keep  it 
closed,  and  not  to  prevent  people  entering  (/).  An  entry 
to  distrain  may  be  made  through  an  open  window  ;  and  a 
window  partly  opened  may  be  opened  wider  for  the  pur- 
pose of  entering  {g)  ;  but  it  is  not  lawful  for  that  pm'pose 
to  open  a  closed  window,  though  not  fastened  {h).  The 
same  rule  applies  to  braidings  of  all  kinds,  as  stables, 
barns  and  outhouses  ;  also  to  enclosui-es  of  land.  It  is  not 
lawful  to  break  open  outer  doors,  windows,  gates  or  fences 
to  take  a  distress  («').  Where  a  landlord  and  tenant  occu- 
pied adjacent  tenements,  being  tenants  in  common  of  the 
partition  between  them,  it  was  held  no  trespass  for  the 

(c)  Tutton  T.  Darke,  5  H.  &  N".  ie)  Semayne's  case,  5  Co.  92  a ;  1 
647 ;  29  L.  J.  Ex.  271 ;  Blackburn,       Smith's  L.  C. 

J.,  Attack  V.  Bramn-ell,  3  B.  &  S.  (/)  Eyan  v.  ShUcock,  7  Ex.  72  ; 

530;   32  L.  J.  Q.  B.  150.     "But  21  L.  J.  Ex.  55. 

for  damage  feasant  one  may  distrain  [g]  Crabtree  v.  RoUnson,  L.  E.  15 

in  tte  niglit,  otherwise  it  may  be  Q.  B.  D.  312 ;  54  L.  J.  Q.  B.  544. 

the  beasts  will  be  gone  before  he  (h)  Nash  v.  Lucas,  L.  E.  2  Q.  B. 

can  take  them."     Co.  Lit.  142  «.  590  ;  8  B.  &  S.  531. 

(d)  England  v.  Cowley,  L.  K.  8  (»)  Co.  Lit.  161  a;  Brown  v. 
Ex.  126 ;  42  L.  J.  Ex.  80  ;  Martin,  Olen,  16  Q.  B.  254  ;  20  L.  J.  Q.  B. 
B.,  dissentiente.  205. 

T?r2 
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landlord  to  remove  the  partition,  and  that  thus  entering 
•without  trespass  he  might  lawfully  distrain  («) . — In  all  cases 
of  unlawful  entry  the  distrainor  is  a  trespasser  ab  initio ; 
the  distress  is  void ;  the  goods  taken  cannot  be  dealt  with 
as  a  distress,  or  applied  in  discharge  of  the  rent ;  and  the 
tenant  may  recover  the  goods  or  their  full  value  (/ ) .  By  the 
statute  11  Geo.  II.  c.  19,  s.  7,  a  special  power  is  given  to 
break  into  any  house,  close  or  place,  to  take  goods  fraudu- 
lently removed  from  the  demised  premises  to  prevent 
distress  (A).  And  it  seems  that  a  special  power  to  break 
into  the  demised  tenement  may  be  acquii-ed  by  express 
stipulation  with  the  tenant  (/). — After  an  entry  has  been 
lawfully  made,  inner  doors  and  fastenings  may  be  broken 
open,  if  necessary,  in  order  to  find  goods  distrainable  (m). 
If  a  distrainor  lawfully  in  possession  of  a  distress  is  for- 
cibly ejected,  or  if  in  his  temporary  absence,  not  having 
abandoned  the  distress,  the  house  or  premises  are  closed 
against  him,  he  may  lawfully  break  in  to  recover  pos- 
session («). 

Distress  is  made  by  the  distrainor  or  his  bailiff  taking 
possession,  actual  or  constructive,  of  the  goods,  upon  the 
premises  out  of  which  the  rent  issues.  Entering  into  a 
house  and  taking  possession  of  some  specific  goods  as  a 
distress  in  the  name  of  aU  the  goods  in  the  house  is  a  good 
distress  of  all  (o) .  And  where  the  landlord  prevented  the 
removal  of  goods  from  the  demised  premises  under  a  claim 
of  distraining  them  there,  it  was  held  a  sufficient  taking 
possession  (^;).  Where  a  bailiff  entered  upon  the  premises 
and  gave  a  written  notice  that  he  had  distrained  the  goods 
specified  in  the  notice,  it  was  held  to  be  a  sufficient  taking 


(i)  Gould  V.  Bradsioch,  i  Taunt. 
562. 

(y)  Attack  V.  JBramweU,  3  B.  & 
S.  520;  32  L.  J.  Q.  B.  146 

{k)  Ante,  p.  432. 

(l)  See  Lumley  v.  Simmons,  65 
L.  J.  0.  759. 

(>«)  Srou-n  V.  Daun,  Bull.  N. 
P.  81. 


(«)  Hmjlcton  V.  Gtittcridge,  11  M. 
&  "W".  466  ;  Bannister  v.  Hyde,  29 
L.  J.  Q.  B.  141. 

(o)  Holt,  C.  J.,  in  Sod  v. 
Monger,  6  Mod.  215. 

(p)  JFcod  V.  jynnii,  5  Bing.  10  ; 
Cramer  v.  Mott,  L.  E.  5  Q.  B.  357  ; 
39  L.  J.  Q.  B.  172. 
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possession  upon  wHoli  to  charge  the  landlord  with  an  ex- 
cessive distress  {q) .  Where  a  landlord  sent  a  bailiff  to 
distrain  for  a  sum  of  rent  and  costs  of  distress,  which  was 
paid  by  the  tenant  to  prevent  the  distress,  it  was  held 
that  the  landlord  was  estopped  from  denying  that  he 
had  actually  distrained,  in  an  action  for  an  excessive 
distress  (r) . 

At  common  law  the  landlord  having  taken  a  distress  for  Eemoval  and 
rent  was  required  to  remove  the  goods  off  the  demised  ^^istresT^ 
premises  ;  and  if  he  kept  them  there  beyond  a  reasonable 
time  for  removal,  he  became  a  trespasser.  He  was  further 
required  to  put  them  in  a  pound,  that  is,  some  fit  and 
proper  place  for  keeping  the  goods  taken  ;  but  he  was  not 
allowed  to  impound  them  on  the  premises  (s) .  He  was  not 
restricted  to  place  or  distance,  and  might  cause  much  trouble 
to  the  tenant  by  distraining  his  cattle  and  ■  impounding 
them  in  several  and  distant  places  ;  for  remedy  of  which  ' 
hardship  the  Statute  of  Marlebridge,  52  Hen.  III.  c.  4, 
provided,  that  "  none  from  henceforth  shall  cause  any  dis- 
tress that  he  hath  taken  to  be  driven  out  of  the  county 
where  it  was  taken."  The  statute  1  &  2  P.  &  M.  c.  12, 
s.  1,  further  provided,  "that  no  distress  of  cattle  shall  be 
driven  out  of  the  hundred  where  such  distress  is  taken, 
except  it  be  to  a  pound  overt  within  the  same  shire  not 
above  three  miles  distant  from  the  place  where  the  said 
distress  is  taken ;  and  that  no  cattle  or  other  goods  dis- 
trained or  taken  by  way  of  distress  for  any  manner  of  cause 
at  one  time  shall  be  impounded  in  several  places,  whereby 
the  owner  shall  be  constrained  to  sue  several  replevies  for 
the  delivery  of  the  said  distress."  The  statute  imposes  a 
penalty,  but  does  not  render  the  distress  void  (t). 

Now  by  the  statute  11  Greo.  II.  c.  19,  s.  10,  it  is  made  impounding 

(o)  Swann  v.  FahnoiUh,  8  B.  &  0.  (s)   Griffin  t.  Scott,  2  Ld.  Eaym. 

456  1426- 

()•)  Eutchins  v.  Scott,  2  M.  &  W.  [t)  Gimbart  v.  Felah,  Stra.  1272  ; 

80g_  Woodcraft  v.  Thompson,  3  Lev.  48. 
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on  the  pre-      lawful  "  for  any  person  lawfully  taking  any  distress  for  any 
™^^^"  kiad  of  rent  to  impound  or  otherwise  secure  the  distress  so 

made,  of  what  nature  or  kind  soever  it  may  he,  in  such 
place,  or  in  such  part  of  the  premises  chargeable  with  the 
rent,  as  shall  he  most  fit  and  convenient  for  the  impound- 
iag  and  securing  such  distress."  Since  this  enactment  it 
has  become  the  general  practice  to  impound  goods  distrained 
by  securing  them  upon  the  premises ;  or,  with  the  assent  of 
the  tenant,  by  leaving  them  as  they  stand  upon  the  premises 
without  any  removal  {v) .  The  distrainor  may  lock  up  the 
goods  in  part  of  the  premises,  if  necessary  for  their  security ; 
but  he  cannot  lock  up  the  whole  premises  to  the  exclusion 
of  the  tenant  without  his  consent ;  if  he  cannot  impound 
them  safely  upon  the  premises,  he  must  impound  them 
elsewhere  {w).  No  separate  charge  for  impoxmding  can 
be  made,  where  the  distress  is  impounded  on  the  pre- 
mises («). 
Public  and  ^^^  common  law  pounds  were  distinguished  as  public  and 

pound.  private.     It  was  customary  in  manors  to  provide  a  pubhc 

pound  for  common  use,  and  to  appoint  a  pound  keeper. 
The  duty  of  the  pound  keeper  was  to  receive  into  the 
pound  all  distresses  brought  to  him,  chiefly  cattle,  but 
without  any  responsibility  on  his  part  for  the  taking  or 
detaining  ;  goods  impounded  being  considered  in  custody 
of  the  law,  whence  they  can  be  released  only  by  the  legal 
process  of  replevin,  unless  by  consent  of  the  distrainor  (y). 
This  pubHc  or  manor  pound  was  called  a  pound  oreri,  that 
is,  open  of  access,  to  which  the  owner  of  cattle  impounded 
might  come  to  find  them  and  to  feed  them,  and  in  which 
they  remained  at  his  risk.  The  private  pound  was  that 
provided  by  the  distrainor  himself,  to  which  the  owner  of 


{v)   TFasMornv.  Slack,  11  East,  (x)  Child  v.  Chamberlain,  5  B.  & 

405  ;  Thmnas  t.  Harries,  1  M.  &G-.  Ad.  1049.- 

695.  (y)  Badlcin  v.   Fowell,   2   Cowp. 

(w)  Ethertm-Y.  Poppleioell,  lEast,  476;  Hawkins,  J.,  Qreen-ti.Duchett, 

139;    Woods  v.  Durrani,    16  M.   &  L.  R.  11  Q.  B.  D.  280;   52  L.  J. 

W.    149  ;    Smith  v.   Ashforth,    29  Q.  B.  435. 
L.  J.  Ex.  259. 
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the  distress  had  no  access;  in  which,  therefore,  the  distrainor 
kept  cattle  impounded  at  his  own  risk  and  cost  (z). 

In  order  to  secure  the  feeding  of  cattle  impounded  it  is  Feeding 
now  provided  by  the  statute  5  &  6  Will.  IV.  c.  59,  that  cTttle!"  ^ 
"  every  person  who  shall  impound  any  cattle  or  animal  in 
any  common  pound,  open  pound,  or  close  pound,  or  in  any 
inclosed  place  is  required  to  find,  provide,  and  supply  such 
cattle  and  animal  daily  with  good  and  sufficient  food," 
imder  a  penalty  of  five  shillings  a  day.  It  is  further  pro- 
vided that  he  may  recover  from  the  owner  of  such  cattle  or 
animal,  not  exceeding  double  the  value  of  the  food  supplied, 
by  proceeding  before  a  justice  of  the  peace  ;  or  if  he  think 
fit,  he  may,  after  notice,  sell  the  cattle  or  animal,  and  apply 
the  proceeds  of  the  sale  in  discharge  of  the  value  of  the 
food,  rendering  the  overplus,  if  any,  to  the  owner. 

The  distrainor  is  in  all  cases  personally  responsible  that  Liability  of 
the  pound  used  by  him,  whether  public  or  private,  is  a  fit  atate^of  ™ 
and  proper  place  for  keeping  the  distress ;  and  he  is  liable  pound, 
for  loss  of  or  damage  to  the  distress  caused  by  insufficiency 
or  defects  of  the  pound,  as  for  the  escape  of  cattle,  or  for 
putting  cattle  into  a  pound  too  small  to  hold  them  properly, 
or  in  siich  a  bad  condition  that  they  become  depreciated  in 
value.     But  he  would  not  be  responsible  if  the  distress 
escaped,  died,  or  was  stolen,  without  any  default  or  negli- 
gence  on  his  part ;   and   he    might  then  take   another 
distress  {a). 

At  common  law  a  distress  was  kept  impounded  as  a  Sale  of 
pledge  until  restored  by  replevin,  or  redeemed  by  payment ;  ^^  "^^^^^ 
but  it  afforded  no  direct  means  of  obtaiaing  satisfaction. 
The  statute  2  "W.  &  M.  sess.  1,  c.  5,  s.  2,  first  gave  the 
means  of  obtaining  satisfaction  by  sale  of  the  goods  dis- 
trained. After  a  preamble  stating,  that  "whereas  the 
most  ordinary  and  ready  way  for  recovery  of  arrears  of 

(z)  Co.    Lit.   47  6  ;  Holt,  C.  J.,       662  ;    Wilder  v.  Speer,   8  A.   &  E. 
Vaspo7-  V.  Edwards,  12  Mod.  664.  547  ;  BignellY.  Clark,   5  H.  &  N. 

[a)   Vaspor  v.  Edwards,  12  Mod.       485  ;  29  L.  J.  Ex.  257. 
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rent  is  by  -distress,  yet  such  distresses  not  being  to  be  sold, 
but  only  detained  as  pledges  for  enforcing  the  payment  of 
such  rent,  the  persons  distraining  have  little  benefit  there- 
by," for  remedy  thereof  it  proceeds  to  enact  "  that  where 
any  goods  shall  be  distrained  for  rent  reser-s-ed  and  due 
upon  any  demise,  lease,  or  contract  whatsoever,  and  the 
tenant  or  owner  of  the  goods  so  distrained  shall  not,  within 
five  days  next  after  such  distress  taken,  and  notice  thereof, 
with  the  cause  of  such  taking,  left  at  the  chief  mansion- 
house  or  other  most  notorious  place  on  the  premises  charged 
with  the  rent  distrained  for,  replevy  the  same,  in  such  case 
the  person  distraining  shall  and  may  (in  manner  therein 
provided)  cause  the  goods  and  chattels  so  distrained  to  be 
appraised  by  two  STs'orn  appraisers ;  and  after  such  appraise- 
ment shall  and  may  lawfully  sell  the  goods  and  chattels  so 
distrained  for  the  best  price  that  can  be  gotten  for  the 
same,  towards  satisfaction  of  the  rent  for  which  the  said 
goods  and  chattels  shall  be  distrained  and  of  the  charges  of 
such  distress,  appraisement  and  sale  ;  leaving  the  overplus, 
if  any,  for  the  owner's  use."  The  statute  4  Geo.  II.  e.  28, 
s.  5,  gives  "  the  like  remedy  by  distress  and  by  impounding 
and  selling  the  same,  in  cases  of  rent  seeks,  rents  of  assize, 
and  chief  rents  as  in  ease. of  rent  reserved  upon  lease"  (S). 
Sale  upon  the  The  statute  11  Geo.  II.  0.  19,  s.  10,  applies  to  "  any  dis- 
tress for  any  kind  of  rent,"  and  after  providing  that  it  shall 
be  lawful  to  impound  the  distress  upon  the  premises,  as 
already  noticed,  gives  the  power  "  to  appraise,  sell  and  dis- 
pose of  the  same  upon  the  premises,  in  like  manner  and 
under  the  like  directions  and  restraints,  as  any  person 
taking  a  distress  for  rent  may  now  do  off  the  premises,"  by 
virtue  of  the  above  statutes  (c). 
Construction  It  is  a  statutory  condition  of  a  sale  of  the  distress,  that 
aa  to  notice  notice  of  the  distress,  with  the  cause,  be  given  to  the  tenant 
of  distress.  in  the  manner  provided  in  the  Act ;  and  it  is  usual  to 
dehver  with   it  an  inventory  of  the  good*  taken.     The 

(i)  Anie,  p.  374.  {c)  Ante,  p.  437. 
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notice  is  not  conclusive  as  to  tlie  things  taken,  in  support 
of  an  action  for  a  wrongful  distress ;  and  if  some  of  them 
be  not  distrainable,  the  actual  taking  may  be  limited  to 
such  as  are  ((i). — The  five  days  allowed  for  replevin  are  Timec.f 
reckoned  from  the  time  of  notice  left,  from  which  time  ^'^  °^" 
there  must  be  five  clear  days  or  intervals  of  twenty  four 
hours  each,  before  the  goods  can  be  lawfully  appraised 
and  sold  (e).  By  the  Law  of  Distress  Amendment  Act, 
1888,  51  &  52  Yict.  c.  21,  s.  6,  "the  period  of  five 
days  shall  be  extended  to  a  period  of  not  more  than 
fifteen  days,  if  the  tenant  make  a  request  in  writing  in 
that  behalf"  (/).  A  reasonable  time,  according  to  the 
circumstances,  may  be  taken  after  the  five  days  for  the 
purpose  of  appraisement  and  sale ;  and  a  further  time 
may  be  taken  with  the  consent  of  the  tenant  (g). — ■ 
Appraisement  of  the  goods  before  sale  by  two  sworn  Appraise- 
appraisers  (to  be  sworn  by  the  sheriff,  undersherifP,  or  ™<^^*- 
constable  of  the  hundred,  parish  or  place) ,  was  also  a  statu- 
tory condition;  but  which  the  tenant  might  dispense 
with  (A) .  This  condition  is  now  repealed  by  the  Law 
of  Distress  Amendment  Act,  1888,  s.  5,  "  except  in  cases 
where  the  tenant  or  owner  of  the  goods  and  chattels  by 
writing  requires  such  appraisement  to  be  made ;  and  the 
landlord  or  other  person  levying  a  distress  may,  except  as 
aforesaid,  sell  the  goods  and  chattels  distrained  without 
causing  them  to  be  previously  appraised"  («').  The  two 
appraisers  must  be  reasonably  competent,  but  they  need  not 
be  professional  [k).  They  must  not  be  interested  in  the 
distress,  and  therefore  the  distrainor  himself  cannot  act  as 

(d)  £eckY. Denbigh,  29Ij.  J.  G.F.       208;    Fis/iei-  v.  Algar,  2  C.  &  P. 
273.  374. 

(e)  Wallace  y.  King,  1  H.  Bl.  13  ;  [h]  Biggins  v.   Goode,  2  C.  &  J. 
Harper  v.  Taswell,  6  C.  &  P.  166.          364  ;  Bishop  v.  Bryant,   6  C.  &  P. 

(/)  This  Act  repeals  s.  57  of  the  484. 

Agricultural  Holdings  Act,  1883,  (i)  This  Act  repeals  s.  50  of  the 

which  enacted  to  the  same  effect  Agricultural  Holdings  Act,  to  the 

for  agricultural  holdings  only.  same  effect. 

{g)  Fitt  V.  Shatv,  4   B.   &  Aid.  (k)  Soden  v.  JSyton,  6  C.  B.  429. 
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Price.  one  of  them  (i). — The  sale  must  also  be  "  for  the  best  price 

that  can  be  gotten."  The  sworn  appraisement  is  presump- 
tively the  best  price,  until  the  contrary  be  shown;  and 
the  goods  may  be  sold  to  the  sworn  appraisers.  It  is  not 
necessary  to  have  a  sale  by  public  auction ;  nor  is  the 
actual  sale,  whether  by  auction  or  not,  a  conclusive  test  of 
the  best  price  (/).  By  the  Law  of  Distress  Amendment 
Act,  1888,  51  &  52  Yict.  c.  21,  s.  5,  a  sale  by  pubho  aiiction 
may  be  had  at  the  request  in  writing  and  at  the  cost  of  the 
tenant  (k).  The  goods  must  be  sold  free  of  all  covenants 
or  restrictions  that  may  affect  the  price ;  if  the  tenant  has 
covenanted  to  consume  hay  and  straw  upon  the  premises, 
the  landlord  having  distrained  such  goods  cannot  sell  them 
subject  to  the  like  condition,  but  must  sell  them  abso- 
lutely (/).  The  landlord  cannot  take  the  goods  at  the 
■  appraised  value  in  discharge  of  so  much  rent,  instead  of 
selling  them  for  the  best  price  that  can  be  gotten  in  satis- 
faction of  the  rent ;  unless  by  consent  of  the  tenant  or  of 

Charges  of  the  owner  of  the  goods  (in). — Goods  distrained  may  be  sold 
"  towards  satisfaction  of  the  rent  and  of  the  charges  of  the 
distress,  appraisement  and  sale,  leaving  the  overplus,  if 
any,  for  the  owner's  use."  Where  the  rent  does  not  ex- 
ceed twenty  pounds,  the  charges  are  fixed  by  67  Geo.  III. 
0.  93  (sohed.) ;  if  the  rent  exceeds  that  amount,  the  charges 
must  be  reasonable,  and  the  amount  may  be  questioned  in 
an  action  for  not  leaving  the  overplus  according  to  the 
statute  («).  By  the  same  statute,  sect.  6,  the  broker  or 
person  distraining  is  required  to  give  a  signed  copy  of  his 

[i)  Zffon  V.  Weldon,  2  Bing.  334.  [T)  Hawkins  v.  JValrond,  L.  R.  1 

\j)  Tralterv.Sumball,ll,.Ra.jm.  C.  P.  D.  280;  45  L.  J.  C.  P.  772. 

53  ;  4  Mod.  390  ;  Keightleij  y. Birch,  See  Roden  v.  Eijton,  6  C.  B.  427. 

3  Camp.   524  ;  Smith  v.  Ashforth,  (»»)  King  v.  England,  4  B.  &  S. 

29  L.  J.  Kx.  259.  782 ;  33  L.  J.  Q.  B.  145. 

(/i)  The  above  Act  repealed  s.  50  («)  Zijon  v.  Tomldes,  1  M.  &  "W. 

of  the  AgTioultural  Holdings  Act,  603.     By  the  Distress  Amendment 

1883,   which  enacted  to  the  same  Act,  supra,  s.  8,  the  Lord  Chaii- 

eflect  for  agricultural  holdings  only.  oellor  may  make  rules  for  regu- 

See  ante,  p.  441.  lating  the  fees,   charges  and  ex- 
penses in  distresses. 


distress. 
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cliarges,  and  of  all  costs  of  the  distress  to  the  person  on 
whose  goods  the  distress  is  levied ;  but  a  landlord  not  per- 
sonally interfering  in  the  distress  is  not  liable  for  the 
neglect  of  his  broker  to  deliver  a  copy  (o) . 

The  sale  of  a  distress  under  the  above  statutes  is  optional;  Sale  optional. 
a  landlord  having  distrained  for  rent  may  detain  the  dis- 
tress as  a  pledge  at  common  law  instead  of  selling  it  {p). 
But  he  can  bring  no  action  for  the  rent  so  long  as  he 
detains  the  distress,  though  it  may  be  insufficient  in 
value  (q) .  He  cannot  detain  the  distress  on  the  premises 
beyond  the  five  days  allowed  for  replevin  by  the  statute ; 
for  the  right  of  impounding  upon  the  premises  under  11 
Geo.  II.  c.  19,  is  only  given  for  the  convenience  of  selling, 
and  continues  only  so  long  as  may  be  necessary  for  that 
purpose ;  and  if  the  distress  is  not  removed  within  a 
reasonable  time  after  the  five  days  the  distrainor  is  answer- 
able as  a  trespasser,  unless  the  tenant  consents  (r).  The 
sale  of  corn  and  hay,  distrainable  and  saleable  by  statute 
2  "W.  &  M.  c.  5,  s.  3 ;  and  of  growing  crops,  distrainable 
and  saleable  by  11  Greo.  II.  o.  19,  s.  8,  is  made  compul- 
sory ;  such  goods  being  of  a  perishable  kind  (.s) . 

The  tenant  or  owner  of  the  goods  may  prevent  the  sale  Tender  before 
not  only  by  replevin,  as  expressly  provided  in  the  statute,  ^*^'^- 
but  also  "  upon  an  equitable  construction  of  the  statute  " 
by  a  tender  of  the  amount  of  rent  and  costs  within  the  five 
days,  and  a  sale  after  such  tender  would  be  wrongful  (t). 
At  common  law  a  tender  after  impounding  was  too  late  to 
avoid  the  distress ;  but  replevin  may  be  made  at  any  time 
during  the  continuance  of  the  distress  (««). 

(o)  SartY. Leach,  IM.  feW.  560.  TFinterbom-neY.Moiyan,ll'Ea,at,59b. 

(p)  Bayley,  J.,  Lear  y.  Edmonds,  (s)  Per  cur.  Figtjott  v.  Birtles,   1 

1  B.  &  Aid.  159  ;  LLudd  v.  Ravenor,  M.  &  W.  448,  post,  p.  446. 

2  B.  &  B.  662.  {t)  Johnson  v.  U2]ham,  2  E.  &  E. 
{q)  Lehain  v.  Philpott,  L.  R.  10  250  ;  28  L.  J.  Q.  B.  252,  overrulLng 

Ex.  242 ;  44  L.  J.  Ex.  225  ;  post,       Ellis  v.  Tatjlor,  8  M.  &  W.  415. 
p.  471.  («)  Post,  p.   462;  Jacobs.  King, 

(r)  P««T.  ;SMc,  4B.&AId.  208;       6  Taunt.  451. 
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§  2.  Things  Distratnabi.b. 

Things  distrainaWe — fixtures. 

Animals. 

Perishable  goods — com  and  hay — growing  crops. 

Things  in  personal  use. 

Implements  of  trade — beasts  of  plough — condition  of  privilege. 

Goods  of  stranger  distrainable — exceptions  in  favour  of  trade — goods 
delivered  for  working — tools  and  implements  of  trade — agricultural 
implements. 

Goods  delivered  to  agent  for  selling — for  safe  keeping — for  carrying — 
conveyances  used  for  privileged  goods. 

Cattle  taken  in  to  feed. 

Protection  of  the  goods  of  lodgers. 

Goods  in  custody  of  the  law — goods  taken  in  execution — liability  of 
sheriff  after  notice  of  rent  due. 

Goods  in  possession  of  receiver — goods  in  bankruptcy — goods  of  com- 
pany under  winding  up. 


Things 
subject  to 
distress. 


Fixtures. 


By  the  comnion  law  all  moveable  goods  and  oliattels 
wMch  are  the  subjects  of  property,  may  be  taken  as  a 
distress  for  rent;  except  when,  under  certain  circumstances, 
they  become  privileged  {a) .  But  a  power  to  distrain  given 
by  deed  or  agreement  may  be  extended  or  restricted,  as  to 
the  things  distrainable,  beyond  the  rules  of  the  common 
law  (b). 

Fixtures,  in  the  strict  meaning  of  the  term,  that  is  things 
annexed,  actually  or  constructively,  to  the  land  or  to  build- 
ings upon  the  land,  being  considered  in  law  as  part  of  the 
land  itself,  are  not  distrainable  (c) ;  as  the  rails  and  sleepers 
of  a  railway  (rf).     Reasons  given  for  this  rule  are;  that 


(a)  Co.  Lit.  47  a. 

(*)  Se  Stcalc  Briek  Co.,  52  L.  J. 
C.  638  ;  Sorsford  v.  Webster,  1  C. 
M.  &  E.  696. 


(c)  Ante,  p.  120;  Co.  Lit.  ilb; 
Niblet  V.  Smith,  4  T.  K.  504  ;  Dal- 
t/m  V.  WMttem,  3  Q.  B.  961. 

{d)  Turner  v.  Cameron,  L.  R.  5 
Q.  B.  306;  39  L.  J.  Q.  B.  125. 


CHAP.  III.  RENTS.  445 

fixtures  cannot  be  severed  without  damage  to  the  land  or 
building ;  that  they  cannot  be  restored  in  statu  quo  ;  that 
no  part  of  the  land  itself  can  be  taken  in  distress,  but  only 
the  inducta  or  illata  upon  it(p).  Nor  can  "tenants'  fix- 
tures "  be  distrained  and  removed  by  the  landlord,  though 
removeable  by  the  tenant  during  his  tenancy  (/). — Keys, 
■windows,  and  the  like  moveable  appurtenances  of  a  house 
are  parcel  of  the  freehold  by  construction  of  law,  and 
therefore  not  distraiaable.  Also  title  deeds  and  other 
documents  and  evidences  of  title  follow  the  land  to  which 
they  relate,  and  are  not  distrainable ;  so  with  the  deed 
chests  or  boxes  exclusively  appropriated  to  keeping 
them  {g). 

Animals /eras  naliirce,  not  being  the  subject  of  property,  Animals, 
cannot  be  taken  as  a  distress ;  but  animals  reduced  into 
possession,  as  deer  in  a  park,  birds  in  a  cage,  dogs  and 
other  tame  animals  may  be  taken  {h) .  Animals  kept  for 
use  as  horses,  sheep  and  cattle  may  be  taken,  with  the 
exception  or  privilege  that  those  used  for  working  the  land 
must  be  postponed  to  other  available  goods  (?'). 

Things  of  a  perishable  nature,  which  cannot  be  detained  Perishable 
in  pledge  for  the  necessary  time  without  loss  or  damage,  ^^^^' 
nor  restored  in  the  same  condition  as  when  taken,  are 
privileged  from  distress ;  as  dead  meat,  milk,  fruit,  vege- 
tables and  the  like.  Nor  is  the  common  law  on  this  point 
affected  by  the  statutory  power  of  sale  given  by  2  W.  &  M. 
0.  5  (j). — It  seems  that  money  is  exempt  from  distress 
unless  enclosed  in  a  bag  or  box,  because  of  the  risk  of 

{e)  See  Simpson  v.  Hartopp,  Wil-  in  dogs,  see  Sinatead  v.  Siulc,  2  "W. 

les,    512;    1    Smith's   L.    C.    180;  Bl.   1117.     Sect.  40  of  2  &  3  Vict. 

Gilbert  on  Distress,  31,  cited  ^e;'  u.  71,  which  gives  power  to  metro- 

cur.    Sellawell  v.  Eastuood,  6  Ex.  politan  police  magistrates  to  order 

311;  i)ar5«/ V.  iZams,  1  Q.  B.  895.  delivery   of    "goods"   unlawfully 

(/)  Darby  v.    Harris,    1    Q.  B.  detained,  is  held  to  include  dogs  as 
895  ;  Hellawell  v.  Eastwood,  supra.      ■  goods.    The  Queen  v.  Sladc,  67  L.  J. 

{g)  Ante,  pp.  Ill,  125;  per  cur.  M.  120. 
HellawellY.  Eastwood,  6  Ex.  311.  (i)  Post,  p.  449. 

(h)    Co.    Lit.    47  a  ;    Davies  v.  (j)  Morky   v.    P'mcombe,    2   Ex. 

Towell,  Willes,  46 ;  as  to  property  101. 
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loss,  and  the  difficulty  of  identifying  and  restoring  it  in 
replevin.  Gold  and  silver  may  be  distrained,  and  are 
to  be  taken  at  least  at  their  intrinsic  value  (/c) . 
Com  and  tay.  Com,  straw,  hay  and  the  like  were  not  distrainable  at 
common  law,  because  of  the  risk  of  damage  in  removal ; 
but  carts  loaded  with  corn  might  be  distrained,  for  they 
might  be  removed  and  restored  with  safety  (/).  The 
statute  2  W.  &  M.  sess.  1,  c.  5,  s.  3,  after  reciting  that  such 
things  could  not  be  distrained  for  rent,  enacted  that  "  it 
shall  be  lawful  for  any  person  having  rent  arrear  and  due 
upon  any  demise,  lease,  or  contract,  to  seize  and  secure  any 
sheaves  or  shocks  of  corn,  or  corn  loose  or  in  the  straw, 
or  hay  lying  or  being  in  any  barn  or  granary,  or  upon  any 
hovel,  stack,  or  rick,  or  otherwise  upon  any  part  of  the 
land  charged  with  the  rent,  and  to  lock  up  or  detain  the 
same  in  the  place  where  the  same  shall  be  found,  for  and 
in  the  nature  of  a  distress,  until  the  same  shall  be 
replevied ;  and  in  default  of  replevying  the  same  within 
the  time  aforesaid,  to  sell  the  same  after  such  appraisement 
thereof  to  be  made"(??4).  This  statutory  power  applies 
to  rent  charge  as  well  as  to  rent  reserved,  to  which  the  sale 
given  by  sect.  2  is  confined  (n) .  The  statutory  sale  of 
these  things  is  compulsory ;  that  of  things  distrainable  at 
common  law  is  optional  (o). 
Growing  Growing  crops  of  corn,  grass  or  other  product  were  not 

crops.  distrainable  at  common  law,  because  annexed  to  the  soil 

and  not  available  for  any  purpose  until  properly  cut  and 
gathered.  By  the  statute  11  Geo.  II.  c.  19,  s.  8,  it  was 
enacted  that  "  it  shall  be  lawful  for  every  lessor  to  take 
and  seize  aU  sorts  of  corn  and  grass,  hops,  roots,  fruits, 
pulse  or  other  product  whatever,  which  shall  be  growing 


{!c)  2  Bao.   Abr.    109 ;    Moir  t.  lay  9  &  10  Vict.  c.  95,  ».  96. 

Munday,  cited  1  Burr.  590.   Money,  (l)  Co.  Lit.  47  a. 

bank  notea  and  securities  for  money  (m)  See  sect.  2,  ante,  p.  439. 

■were  made  seizable  under  a  writ  of  (n)  Johnson  v.  Faulkner,  2  Q.  B. 

fieri  facias,   by  the  statute,   1  &  2  925  ;  ante,  p.  440. 

Vict.  0.  110,   s.  12,  and  under  an  (o)  Per  air.  Piggott  t.  Birtles,  1 

execution  out  of  the  County  Court  M.  &  "W.  448  ;  ante,  p.  443. 
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on  any  part  of  the  estates  demised  or  holden,  as  a  distress 
for  arrears  of  rent;  and  the  same  to  cut,  gather,  make,  cure, 
carry,  and  lay  up,  when  ripe,  in  the  harns  or  other  proper 
place  on  the  premises ;  and  in  convenient  time  to  appraise, 
sell,  or  otherwise  dispose  of  the  same  towards  satisfaction 
of  the  rent  for  which  such  distress  shall  have  been  taken, 
and  of  the  charges  of  such  distress,  appraisement  and  sale, 
in  the  same  manner  as  other  goods  may  be  seized,  dis- 
trained and  disposed  of;  and  the  appraisement  thereof  to  be 
taken  when  cut,  gathered,  cured,  and  made,  and  not  before." 
— This  statute  applies  in  terms  only  to  lessors  and  landlords, 
and  therefore  to  rent  service  only ;  the  grantee  of  a  rent 
charge  cannot  distrain  growing  crops,  unless  the  power  be 
expressly  given  him  by  the  terms  of  his  grant.  Where  a 
rent  charge  was  granted,  with  power  to  distrain  for  arrears 
and  to  dispose  of  the  distress  "  in  the  same  manner  as  dis- 
^esses  for  rents  reserved  upon  leases  for  years,"  it  was 
held  upon  the  construction  of  the  deed,  that  the  reference 
to  rents  applied  only  to  the  mode  of  disposing  of  the  dis- 
tress, and  did  not  extend  the  power  to  growing  crojjs  {p). 
— ^A  sale  of  the  crops  in  a  growing  state  is  not  authorized 
by  the  statute  ;  it  is  wholly  void  and  has  no  effect  upon 
the  property ;  but  it  does  not  affect  the  legality  of  the 
distress,  and  the  tenant  has  no  cause  of  action  except  for 
the  damage,  if  any,  caused  by  the  irregularity  of  the 
sale  (q).  A  sheriff  seizing  growing  crops  in  execution 
must  sell  them  standing,  he  cannot  recover  expense  in- 
curred in  cutting  and  making  them  (r).  The  words  "other 
product"  include  all  things  of  a  like  kind  to  those  men- 
tioned, but  not  trees  and  shrubs  in  a  nursery  garden, 
which  remain  exempt  from  distress  (s) .  The  crops  of  an 
outgoing  tenant,  which  he  retains  the  right  of  cutting  and 
carrying,  cannot  be  distrained  upon  for  rent  of  the  incoming 
tenant ;  for  the  tenant's  right  to  take  the  growing  crops 

(p)  MilUr  V.  Green,   2  0.   &  J.  M.  326;  Rogers  y.  Parlcer,  18  C.  B. 

142  ;  S  Bing-.    92  ;  see  Johnson  v.  112;  25  L.  J.  0.  P.  220. 

Faulkner,  2  Q.  B.  925.  (»■)  Se  JFoodhain,  L.  R.  20  Q.  B. 

(?)  Owen  V.   Legh,   3  B.  &  Aid.  T>.  40 ;  57  L.  J.  Q.  B.  46. 

470;  Froudlovey.  Twemlow,  1  C.  &  {s)  Clarky.  OaskartA,STa,mit.iSl, 
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Goods  in 
personal  use. 


is  paramount  to  that  of  the  landlord  it). — The  growing 
crops  thus  made  distrainahle  by  the  statute  become  subject 
to  replevin  as  goods  and  chattels  (j().  The  statutory  sale 
of  a  distress  of  growing  crops  is  compulsory  (r). 

Goods  in  the  actual  use  of  a  person  are  ]3rivileged  from 
distress ;  as  a  horse  which  a  man  is  riding ;  or  an  axe 
with  which  he  is  cutting  wood,  or  a  loom  with  which  he 
is  weaving ;  because  the  taking  of  things  out  of  personal 
possession  tends  to  a  breach  of  the  peace  (w).  So,  wearing 
apparel  in  actual  use  on  the  person  is  not  distrainahle  (.r). 
By  the  Law  of  Distress  Amendment  Act,  1888,  61  &  52 
Vict.  c.  21,  s.  4,  exemption  from  distress  for  rent  is 
extended  to  "  any  goods  or  chattels  of  the  tenant  or  his 
family  which  would  be  protected  from  seizure  in  execution 
under  s.  96  of  the  County  Courts  Act,  1846,"  (re-enacted 
by  the  County  Courts  Act,  1888,  s.  147,)  namely,  "the 
wearing  apparel  and  bedding  of  such  person  or  his  family, 
and  the  tools  and  implements  of  his  trade,  to  the  value  of 
five  pounds." — A  horse  and  cart  cannot  be  distraiued  as 
damage  feasant  whilst  being  led  or  driven  by  a  person  (y) ; 
but  a  dog  accompanying  a  person,  and  not  otherwise  in 
personal  possession  and  use,  may  be  distrained  damage 
feasant  (s). 


Implements 
of  trade. 


A  privilege  from  distress  attaches  to  some  things  only 
under  the  condition  that  other  sufficient  distress  can  be 
found  upon  the  premises.  By  the  common  law  "  no  man 
shall  be  distrained  by  the  utensUs  or  instruments  of 
his  trade  or  profession,  as  the  axe  of  a  carpenter,  or  the 
books  of  a  scholar,  while  other  goods  may  be  dis- 
trained" (a).     If  such  things  are  also  in  actual  use  at  the 


(t)  Eaton  Y.  SouMy^WiHes,  131. 

(u)  Glover  t.  Coles,  \  Bing.  6. 

[v)  Per  cur.  Figgott  v.  Birtles^  I 
M.  &  W.  448  ;  ante,  p.  446. 

(tf)  Co.  Lit.  47  a  ;  Simpson  v. 
Sartopp,  WiUes,  512 ;  I  Smith's 
L.  0. 

[x)  Bisset  T.  Caldwell,  Peake,  36  ; 
Baynes  v.  Smith,   1   Esp.  206  ;   see 


SunholfY.  Alford,  3  M.  &  W.  248. 

(y)  Storey  v.  Sobinson.  6  T.  R. 
138  ;  Field  v.  Adames,  12  A.  &  E. 
649. 

(z)  Bunch  V.  Kennington,  1  Q.  B. 
679. 

[a)  Co.  Lit.  47  a  ;  Simpson  y. 
Sartopp,  WiUes,  512;  1  Smith'.s 
L.  C. ;  Go7-ton  y.  Falkner,  4  T.  R. 
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time,  they  become  absolutely  privileged,  as  above  stated  (S). 

— Also  by  the  statute  28  Ed.  I.  o.  12,  wliicb  is  declara-  Beasts  of  the 

tory  of  the  common  law,  "  no  man  shall  be  distrained  by  P^™sli- 

his  beasts  that  work  his  land,  nor  by  his  sheep,  so  long 

as  there  can  be  found  other   chattels  sufficient  for  the 

demand"  (c). 

Suoh  things  w&  prima  facie  distrainable,  and  it  lies  upon  Conditioaof 
the  tenant  to  prove  the  condition  of  privilege  by  evidence  ^^"  '^^^' 
that  sufficient  other  chattels  could  be  found  [d) .  Growing 
crops,  distrainable  by  statute,  are  not  available  as  other 
chattels  for  this  pm-pose ;  because  they  cannot  be  sold 
until  they  are  cut  and  carried  (e).  The  sufficiency  of  the 
other  chattels  is  to  be  estimated  at  the  time  of  taking  the 
distress;  and  not  by  the  subsequent  sale  (/).  If  there 
are  other  distrainable  goods  of  sufficient  value  on  the  pre- 
mises at  the  time,  the  distress  is  wholly  wrongful  and  may 
be  treated  as  a  trespass  by  the  owner  of  the  goods  (.g) . 
Such  things,  when  rightfully  taken,  have  no  further 
privilege  of  beiug  postponed  in  the  sale  (A) . 

As  a  general  rule,  the  ownership  of  distrainable  goods  Goods  of 
found  upon  the  demised  premises  is  immaterial ;  they  are  ^istramable 
equally  liable  to  distress,  whether  they  belong  to  the 
tenant  or  to  a  stranger.  And  the  statutory  power  to  sell 
goods  distrained  enables  the  landlord  to  sell  the  goods  of  a 
stranger,  and  to  apply  the  proceeds  in  discharge  of  the 
rent(i).  The  statutory  power  to  follow  and  distrain  off 
the  premises  goods  removed  to  prevent    distress   applies 

565  ;  Harvey  v.  Pocock,  11  M.  feW.  [d)  Axon.,  Dyer,  312. 

740.  (e)  Piggott  v.  Sirtles,  1  M.  &  W. 

(b)  Ante,  p.  448.  441.     See  ante,  p.  447. 

(c)  Co.   Lit.    47  o ;    2   Co.    Inst.  (/)  Jenner  v.  Tolland,  2  Chitty, 
132  ;  Jetmer  v.  Tolland,  6  Price,  5  ;  ie7  ;  6  Price,  5. 

Keen  v.  Priest,  4  H.  &  N.  236  ;  28  {g)  Nargatt  v.  Nias,    1  E.   &  E. 
L.  J.  Ex.  157.     The  privilege  does  439  ;  28  L.  J.  Q.  B.  143. 
not  apply  to  a,  distress  for  rates,  (h)  Jenner  v.  Tolland,  supra. 
which  is  in  the  nature  of  an  exe-  (i)  Cramer  v.  Mott,  L.  R.  5  Q.  B. 
oution   for   a   statutory  debt,   and  360;  39  L.  J.  Q.  B.  172;  per  Black- 
not  a  mere  pledge  to  be  detained  burn,  J.,  ZgonsY.  Elliott,  L.  E.  1 
till  payment.     Hutchins  v.  Cham-  Q.  B.  D.  213. 
lers,  1  Burr.  588. 
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only  to  goods  of  the  tenant  or  lessee  (/).— The  above  rule 
applies  in  distraining  for  all  rents  properly  so  called, 
■whether  rent  service  or  rent  charge  [k) ;  and  in  distraining 
for  annuities  charged  upon  the  land  {I)  ;  hut  it  cannot 
he  applied  to  a  power  given  by  covenant  or  agreement  to 
seize  goods  as  a  distress  or  security  for  any  debt  or  pay- 
ment, not  being  a  rent  issuing  out  of  land  [m).  The 
distress  under  an  attornment  clause  in  a  mortgage  deed  is 
a  distress  for  rent,  attended  with  all  the  incidents  of  such 
distress,  whether  common  law  or  statutory,  and  the  goods 
of  a  stranger  may  be  taken  under  it  (ii). — A  landlord  may 
by  special  agreement  renounce  the  right  of  distraining  the 
goods  of  a  stranger  (o) .  And  a  mortgagee  in  possession 
is  not  liable  to  account  to  his  mortgagor  for  loss  of  rent 
caused  by  his  neglecting  to  distrain  goods  which  do  not 
belong  to  the  tenant  of  the  premises  (p).  Groods  of  the 
tenant  seized  by  the  grantee  of  a  biU  of  sale  are  distrain- 
able  so  long  as  they  remain  upon  the  premises  ;  and  the 
grantee  is  required  by  the  Bills  of  Sale  Act,  1882,  ss.  7, 
13,  to  keep  the  goods  upon  the  premises  for  five  clear  days 
after  the  seizure  to  enable  the  grantor  to  apply  to  a  judge ; 
but  he  is  not  bound  to  keep  them  there  to  enable  the 
landlord  to  distrain ;  and  he  may  remove  them  at  any 
time  with  the  consent  of  the  grantor  for  whose  benefit 
only  the  five  days  are  allowed  (q). 
Exceptions  Exceptions  to  the  above  rule  are  made  by  law  under  a 

trai™™°'  general  principle  in  favour  of  trade.  The  goods  of  a 
stranger  are  privileged  from  distress,  which  have  been 
"delivered  to  a  person  exercising  a  trade,  to  be  earned, 

[j)  Thornton  V.  Adams,  5  M.  &  («)  Kearsleyy.  Fhilips,  L.  B.  11 

S.  38 ;  ante,  p.  434.  Q.  B.  B.  621 ;  62  L.  J.  Q.  B.  581 ; 

(Ic)  Saffery  v.  Elgood,  1  A.  &  E.  see  ante,  p.  378. 

191 ;   Johnson  v.  Faulkner,   2  Q.  B.  (o)  FowJces  v.  Joyce,  2  Vem.  129  ; 

925.  SorsfordY.  Webster,   1  0.  M.  &  E. 

[l]  See  Musprait  v.  Gregory,  1  M.  696  ;  see  Giles  v.  Spencer,  3  C.  B. 

&  W.  633.-  N.  S.  2.53. 

()k)  Freeman  v.  Fdwards,   2  Ex.  [p)   Codes  v.    Gray,    1  GifE.    77; 

732 ;   see  Re  Sanlcey  Brook  Coal  Co.,  26  L.  J.  C.  607. 

L.  R.  12  Eq.  472  ;  41  L.  J.  C.  119.  (q)  Lane  v.  Tyler,  56  L.  J.  Q.  B. 

461. 


CHAP.  m.  KENTS.  451 

wrought  or  manufactured  in  the  way  of  his  trade"  (r). 
The  privilege  is  restricted  to  the  premises  of  the  trader  or 
workman.  If  he  is  employed  in  his  business  upon  the 
premises  of  the  owner  of  the  goods,  or  to  deal  with  them 
on  other  premises  than  his  own,  there  is,  in  general,  no 
privilege  against  distress  for  the  rent  of  those  premises  («) . 
But  goods  delivered  for  carriage  are  exceptional  in  being 
privileged  dui'iag  the  carriage  in  all  places  {t) . 

The  following  are  examples  of  this  privilege  :  A  horse  Goods  de- 
sent   to  a  smith's  shop  to  be  shod;    cloth  or  garments  ^^^n^"'^ 
delivered  to  a  tailor  to  he  worked  up  or  repaired ;  corn 
delivered  to  a  miller  to  be  ground  [n)  ;  materials  delivered 
to  a  weaver  to  be  woven  {v)  ;  beasts  sent  to  a  butcher  to  be 
slaughtered  {iv) ;    a   ship   delivered   to   a   shipbuilder   for 
repair  in  his  dockyard  {x). — There  is  no  privilege  for  goods  Goods  made 
made  by  a  workman  or  trader  for  delivery  to  a  buyer  or    °  °^  ^''" 
employer,  although  made  to  order,  and  at  the  cost  of  the 
buyer ;  as  in  the  case  of  a  ship  built  to  order  in  the  ship- 
builder's yard,  and  j)aid  for  by  instalments  as  completed. 
There  must  be  a  delivery  of  the  goods  or  materials  by  the 
owner  to  the  workman  or  trader,  actual  or  constructive,  in 
order  to  create  the  privilege  {y) . 

Tools  and  implements  oj  trade  delivered  to  a  workman  Tools  and 
for  use  in  his  business  are  not   privileged,    although  de-  ^^^e™^^  ^  ° 
livered  for  the  special  purpose  of  working  particiilar  mate- 
rials :    as  where  looms  were  lent  to  weavers  for  use  at 
their  own  homes,  and  material  provided  for  weaving,  it 
was  held  that  though  the  material  was  within  the  privilege, 


()•)  WiHes,    C.    J.,   Simpson   v.  L.  C. 
Sartopp,   "Willes,    515  ;    1    Smith.  (f)  liede    v.   Hurley,    Cro.   Eliz. 

L.  C.  8tli  ed.  450 ;   Clarl;e  t.  Mill-  549  ;    Wood  v.   Clarke,    1   C.   &  J. 

wall  Booh  Co.,  L.  E.  17  Q.  B.  D.  484 ;  Gibson  v.  Iveson,  3  Q.  B.  39. 
494  ;  55  L.  J.  Q.  B.  378.  (w)  Brown  t.  Shevill,  2  A.  &  E. 

(s)   Lyons    v.   Elliott,    L.    B.    1  138. 
Q.  B.  D.  214 ;  45  L.  J.  Q.  B.  159  ;  (x)  Clarice  v.  Millwall  Dock  Co., 

Crosier  v.  Tomkinson,  Barnes,  472 ;  55   L.    J.   Q.    B.   378 ;   L.   E.   17 

2  Kenyon,  439.  Q.  B.  T>.  494. 

{t)  Tost,  p.  453.  {y)  Clarke  v.  Millwall  Dock  Co., 

(if)   Co.   Lit.    47  a ;    Simpson    v.  supra. 
Sartopp,    Willes,    512 ;     1    Smith, 
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Agricultural 
unplemeiits. 


Live  stock 
for  breeding. 


Gas  fittings. 


the  weaving  looms  were  not  (s).  So  the  casks  of  a  brewer 
delivered  to  a  publican  to  be  used  by  him  for  keeping  the 
beer  until  it  is  consumed,  according  to  the  practice  of  the 
trade,  are  not  privileged  (a).  Tools  and  implements  of 
trade  under  such  circumstances  are  privileged  conditionally 
in  right  of  the  workman  or  trader,  if  other  sufficient  dis- 
tress can  be  found;  and  they  are  privileged  absolutely 
while  in  actual  use  (6) . 

A  special  privilege  was  given  to  agricultural  implements 
and  machinery  by  the  Agricultural  Holdings  Act,  1883, 
46  &  47  Vict.  c.  61,  s.  45,  providing  that,  "  Agricultural  or 
other  machinery  which  is  the  bond  fide  property  of  a  person 
other  than  the  tenant,  and  is  on  the  premises  of  the  tenant 
under  a  iona  fide  agreement  with  him  for  the  hire  or  use 
thereof  in  the  conduct  of  his  business  ;  and  live  stock  of 
all  kinds  which  is  the  bona  fide  property  of  a  person  other 
than  the  tenant,  and  is  on  the  premises  of  the  tenant 
solely  for  breeding  purposes,  shall  not  be  distrained  for 
rent  in  arrear." — A  special  exception  is  also  made  by 
statute  of  meters  and  fittings  for  gas  let  for  hire  by  gas 
companies ;  which  are  exempted  from  distress  for  rent 
by  the  Gasworks  Clauses  Act,  1847,  10  &  11  Yict.  c.  15, 
s.  14(c). 


Goods 
deliverei  to 
agent  for 
belling. 


Goods  delivered  to  an  agent  for  the  purpose  of  selling 
in  the  way  of  his  business  are  privileged ;  as  goods  con- 
signed for  sale  to  a  factor  or  to  a  commission  agent  [d) ; 
and  goods  delivered  to  an  auctioneer  to  sell  on  his  own 
premises,  or  on  premises  occupied  by  him  for  that  pm*- 
pose  (e).  But  if  an  auctioneer  is  employed  to  sell  goods 
upon  the  premises  of  another  person,  there  is  no  privilege 


(:)  Gorlon  t.  Falkner,  i  T.  R. 
565  ;   Wood  v.  Clarke,  1  0.  &  J.  484. 

(a)  Toule  y.  Jackson,  7  M.  ScVf. 
450. 

(«)  !/>.,  ante,  p.  448. 

(c)  Gas  Light  and  Coke  Co.  v. 
Jfardi/,  L.  U.  17  Q.  B.  D.  C19  ;  56 
L.  J.  Q.  B.  1C8. 


(d)  Oilman  v.  Ulton,  3  B.  &  B. 
75 ;  Findon  t.  McLaren,  6  Q.  B. 
891. 

(e)  Adams  v.  Granc,  1  0.  &  M. 
380  ;  Broun  t.  Arundcll,  10  C.  B. 
54  ;  Williams  v.  Holmes,  8  Ex.  861 ; 
22  L.  J.  Ex.  283. 
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against  a  distress  of  the  goods  for  the  rent  of  those 
premises,  whether  they  are  the  goods  of  the  tenant  himself, 
or  of  another  person  who  has  sent  them  there  for  sale  (/) . 
— Groods  exposed  for  sale  in  a  public  market  or  fair  are 
priyileged  from  distress  {g) . 

Goods  delivered  to  a  person  for  safe  keeping  in  the  Goods 
way  of  his  trade  are  privileged ;  as  goods  deposited  with  safrkeepin^ 
a  warehouseman  or  wharfinger  {h) ;  goods  deposited  at  a 
furniture  warehouse  (?) ;  goods  pledged  to  a  pawnbroker  (J) . 
The  goods  of  a  guest  at  an  inn  are  privileged  whilst  they 
remain  upon  the  premises  of  the  innkeeper;  but  if  the 
innkeeper  places  them  upon  the  premises  of  others,  the 
goods  are  there  liable  to  distraint  (k) .  Horses  and 
carriages  delivered  to  a  livery  stable  keeper  to  stand  at 
livery  have  been  held  not  to  be  privileged ;  because,  it  was 
said,  the  purpose  of  delivering  the  goods  upon  the  premises 
was  to  remain  there  at  the  wiU  of  the  owner,  and  the  work 
done  upon  them  was  merely  incidental  to  that  purpose  (1) . 

G-oods  delivered  to  a  carrier  are  privileged ;   also  goods  Goods 
carried  on  their  way  to  a  fair  or  market.     These  cases  garrrins'   °^ 
are  exceptional  in  this  respect,  that  the  goods  are  privileged 
during  the  carriage,  on  whatever  premises  they  may  be 
lodged  (m). — The  privilege  of  the  goods  in  the  above  cases  Conveyances 
extends  to  all  things  accessory  to  the  delivery  of  the  goods,  goods.      " 
"  Thus  the  horse  or  carriage  conveying  goods  is  so  privi- 
leged ;  and  so  also  the  basket  or  packages  in  which  they 

(/)    Zi/ons  V.  Elliott,    L.   E.    1  {k)  JRoiinson  v.  TTaltei;  3  Bnlstr. 

Q.  B.  D.  210  ;  45  L.  J.  Q.  B.  159.  269  ;   Crosier  r.  Tomkinson,  2  Ken- 

(ff)  Co.  Lit.  47  a.  yon,  439  ;  Barnes,  472. 

(A)  Thompson  v.  Mashiter,  1  Bing.  {I)  Francis  v.  TFyatt,   1  W.   Bl. 

283.  483  ;     3    Burr.    1498 ;    Farsons    v. 

(i)  Miles  v.  Furber,  L.  E.  8  Q.  B.  Giiujell,  4  C.  B.  545  ;  but  see  Cook- 

77  •  42  L.  J.  Q.  B.  41.  barn,  C.  J.,  Miles  v.  Furber,  L.  R. 

U)  Swire  V.  Leach,  18  C.  E.  N.  S.  8  Q.  B.  82  ;    42  L.  J.  Q.  B.  41  ; 

479;    34   L.   J.   C.  P.    150.      The  Coc/cs  v.  ffray,  1  GifE.  77 ;  26  L.  J.  C. 

sheriff  may  take  in  execution  goods  607. 

pledged  to  a  pa-wnbroker,  whether  [m)  Co.   Lit.  47  a ;    Gisbourn  v. 

redeemable  or  not,   and  may  sell  Surst,  1  Salk.  249;  Alderson,  B., 

them  when  the  period  for  redemp-  Muspratt  v.  Gregory,  1   M.   &  "W. 

tion  has  expired :   Re  Rollason,  56  647  ;     Blackburn,     J.,    Lyons    t. 

L  J  C.  768 ;  L.  R.  34  C.  D.  495.  Blliott,  L.  R.  1  Q.  B.  D.  214 ;  45 

L.  J.  Q.  B.  159. 
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Cattle  taken 
in  to  feed. 


are  enveloped"  («).  But  there  is  no  privilege  for  a  con- 
veyance sent  for  the  delivery  of  goods  not  privileged ;  as 
in  the  case  of  a  boat  sent  by  a  buyer  to  the  premises  of  the 
seller  to  be  laden  with  goods  there  sold  and  delivered  by 
the  latter  in  the  way  of  his  trade  (o).  The  conveyance  in 
such  cases  so  long  as  retained  in  the  possession  of  the 
owner,  while  waiting  for  and  discharging  or  loading  goods, 
would  be  privileged  by  reason  of  the  personal  use  and 
possession  {p). 

Cattle  taken  in  to  agist  or  feed  had  no  privilege  at 
common  law  {q) ;  but  they  are  now  conditionally  privileged 
by  the  Agricultural  Holdings  Act,  1883,  46  &  47  Yiot. 
c.  61,  s.  45,  which  provides  that  "where  live  stock 
belonging  to  another  person  has  been  taken  in  by  the 
tenant  of  a  holding  to  which  this  Act  applies,  to  be  fed  at 
a  fair  price  agreed  to  be  paid  for  such  feediag  by  the 
owner  of  such  stock  to  the  tenant,  such  stock  shall  not  be 
distrained  by  the  landlord  for  rent,  where  there  is  other 
sufficient  distress  to  be  found ;  and  if  so  distrained  there 
shall  not  be  recovered  by  such  distress  a  sum  exceed- 
ing the  amount  so  agreed  to  be  paid  for  the  feeding." 
Cattle  put  on  by  the  owner,  having  purchased  the  exclu- 
sive right  to  feed  the  grass  on  the  land,  are  not  privileged 
under  this  section  (r) .  The  "  fair  price  "  in  the  above  section 
may  be  settled  by  way  of  barter  as  well  as  in  cash ;  as  by 
agisting  cattle  for  their  milk  (s).  By  sect.  46,  any  dispute 
in  respect  of  any  distress  having  been  levied  contrary  to 
this  Act  may  be  heard  and  determined  by  the  County 
Court,  or  by  a  court  of  summary  jurisdiction. 


By  the  statute  34  &  35  Yict.  c.  79,  "  An  Act  to  protect 


Protection  of 

lodi-CTs.    °      the  goods  of  lodgers  against  distresses  for  rent  due  to  the 


(«)  Alderson,  B.,  Musprait  v. 
Grogonj,  1  M.  &  W.  6i7. 

(o)  Muspratt  v.  Gregory,  1  M.  & 
"W.  633;   2,ib.  677. 

[p)  lb.,  ante,  p.  448  ;  Sede  v. 
Stirlcy,  Cro.  Eliz.  649. 

(q)  RoUe,  Abr.  "Distress."    See 


Fowlces  V.  Joyce,  2  Vem.  129  ;  Sors- 
ford  T.  Webster,  1  C-  M.  &  R.  696. 

(»■)  Masters  v.  Green,  L.  R.  20 
Q.  B.  D.  807. 

(s)  London  ^-  Yorlcshire  Banh  v. 
Belton,  L.  R.  15  Q.  B.  D.  457;  54 
L.  J.  Q.  B.  568. 
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superior  landlord,"  it  is  enacted,  s.  1,  "  If  any  superior 
landlord  shall  levy  a  distress  on  any  furniture,  goods,  or 
chattels  of  any  lodger  for  arrears  of  rent  due  to  such 
superior  landlord  by  his  immediate  tenant,  such  lodger  . 
may  serve  such  superior  landlord  with  a  declaration  in 
■writing  setting  forth  that  such  furniture,  goods,  or  chattels 
are  the  property  or  in  the  lawful  possession  of  such  lodger; 
and  also  setting. forth  whether  any  and  what  rent  is  due 
from  such  lodger  to  his  immediate  landlord;  and  such 
lodger  may  pay  to  the  superior  landlord  the  rent,  if  any, 
so  due,  or  so  much  thereof  as  shall  be  sufficient  to  discharge 
the  claim  of  such  superior  landlord."  Sect.  2,  "If  any 
superior  landlord,  after  being  served  with  the  before-men- 
tioned declaration,  and  after  the  lodger  shall  have  paid  or 
tendered  the  rent  which,  by  the  last  section  such  lodger  is 
authorized  to  pay,  shall  levy  or  proceed  with  a  distress  on 
the  furniture,  goods,  or  chattels  of  the  lodger,  such  superior 
landlord  shall  be  deemed  guilty  of  an  illegal  distress  "  {t). 
— If  a  landlord,  having  distrained  the  goods  of  a  lodger, 
sells  them  within  the  statutory  five  days,  the  lodger  may 
maintain  an  action  for  the  irregularity ;  for  he  is  prevented 
\)j  the  sale  of  the  goods  from  serving  a  declaration  entitling 
him  to  the  benefit  of  the  Act  (•«) . 

Goods  in  the  custody  of  the  law  are  privileged  from  dis-  Goods  in 
tress  ;    such  is  the  position  of  things  already  distrained ;  '^°  ^  ° 
and  of  things  taken  in  execution,  so  long  as  the  sheriff 
retains  possession  {v) . — But  in  the  case  of  things  taken  in  Goods  taken 
execution  it  has  been  provided  by  the  statute  8  Anne,  c. 
14,  s.  1  {w),  "that  no  goods  or  chattels  whatsoever,  being 

(t)  As  to  the  form  and  service  of  9  Q.  B.  D.  245  ;  HCeawood  v.  JSone, 

th.edeoi.ara.tion,  see ThwaitesY.  Wild-  L.  K.  13  Q.  B.  D.  179. 
in(),  L.  E.  12  Q.  B.  D.  4  ;  52  L.  J.  {u)  Sharp  t.  Foivk,  L.  K.  12  Q. 

Q.  B.   734  ;  Ex  parte  Sarris,    55  B.  D.  385  ;  53  L.  J.  Q.  B.  309. 
L.  J.  M.  24.     As  to  what  consti-  [v)  Co.   Lit.  47  a ;    Wharton  v. 

tutes  a  lodger  within  the  meaning  Naylor,  12  Q.  B.  673.     See  Blades 

of  the  Act,  see  Fhillips  v.  Ilenson,  t.  Anmdale,  1  M.  &  S.  711. 
L.  E.  3  C.  P.  D.  26  ;  47  L.  J.  0.  (w)  As  to  things  taken  in  exe- 

P.  273 ;  Morton  t.  Falmer,  51  L.  J.  cution  by  the  County  Court,   see 

Q.  B.  7  ;  Mess  v.  Stephenson,  L.  R.  the  County  Courts  Act,  1888,  b.  160. 
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in  or  upon  any  messuages,  lands  or  tenements  which  are  or 
shall  be  leased  for  life  or  lives,  term  of  years,  at  will  or 
otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  exe^ 
cution,  unless  the  party  at  whose  suit  the  said  execution  is 
sued  out  shall,  before  the  removal  of  such  goods  from  off 
the  said  premises  by  virtue  of  such  execution,  pay  to  the 
landlord  of  the  said  premises  all  such  sum  or  sums  of  money 
as  are  or  shall  be  due  for  rent  due  for  the  said  premises  at 
the  time  of  taking  such  goods  or  chattels  by  virtue  of  such 
execution  ;  provided  the  said  arrears  of  rent  do  not  amount 
to  more  than  one  year's  rent ;  and  in  case  the  said  arrears 
shall  exceed  one  year's  rent,  then  the  said  party,  at  whose 
suit  such  execution  is  sued  out,  paying  the  said  landlord 
one  year's  rent,  may  proceed  to  execute  his  judgment  as  he 
might  have  done  before  this  Act ;  and  the  sheriff  is  hereby 
empowered  and  required  to  levy  and  pay  to  the  plaintiff  as 
well  the  money  so  paid  for  rent  as  the  execution  money." 
Liability  of  . — The  sheriff  may  rightfully  carry  out  the  execution  until 
notice  of  rent  he  has  notice  of  rent  being  due ;  but  on  having  such  notice 
^^'*-  at  any  time  before  removal  of  the  goods  and  payment  of 

the  proceeds  to  the  execution  creditor,  he  cannot  proceed 
with  the  execution  unless  the  rent  is  paid ;  and  if  he  does, 
he  is  liable  to  an  action  at  the  suit  of  the  landlord  {x). 
The  damage  in  such  action  is  prima  facie  to  the  amount  of 
one  year's  rent  due  ;  but  it  is  open  to  the  sheriff  to  show  in 
mitigation  of  damages  that  the  value  of  the  goods  removed 
was  less  than  that  amount  [y) .  No  formal  notice  or  demand 
of  the  rent  is  required  ;  it  is  sufficient  if  the  sheriff  is 
proved  to  have  had  notice  of  rent  being  due ;  but  the  sheriff 
is  not  bound  to  inquire,  or  to  give  notice  of  the  execution 
to  the  landlord  (s).  In  an  action  by  the  execution  creditor 
against  the  sheriff  for  not  levying  imder  his  -nTit,  it  is  a 
sufficient  answer  that  he  had  notice  of  rent  due  and  that  the 

(x)     Palgraie     v.      Windham,     1  (y)   Thomas  v.  Mirchouse,  L.  E. 

Strange,   212  ;    Armitt  v.    Gariictt,       19  Q.  B.  D.  563  ;  56  L.  J.   Q.  B. 
3  B.  &  Aid.  440  ;    Cocker  v.   Mks-       653. 

grove,   9   Q.   B.    223 ;     Wharton  v.  (z)  Andrews   v.    Dixon,    3   B.    & 

Naylor,  12  Q.  B.  673.  AM.   645  ;   see  Smith  v.  Eiisscll,  3 

Taunt.  400. 
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execution  creditor  refused  to  pay  it ;  for  "  until  the  rent  be 
paid,  there  are  no  goods  out  of  whicli  the  sherifE  is  bound 
to  levy,  that  is,  which  he  is  bound  to  sell  («)." 

Goods  sold  in  execution  upon  the  premises  retain  the  Goods  sold 
privilege  from  distress  during  a  reasonable  time  for  removal ; 
but  if  afterwards  left  by  the  buyer  for  an  unreasonable  time, 
the  execution  is  at  an  end  and  the  privilege  ceases  ;  the 
landlord  then  has  no  claim  under  the  statute,  but  is  free  to 
distrain  (b).     Thus  growing  crops  taken  and  sold  in  execu- 
tion are  privileged  from  distress  for  the  rent  due  at  the 
time  of  taking  them,  until  they  are  cut  and  carried ;  but  if 
left  upon  the  ground  for  an  unreasonable  time  (which  is  a 
question  of  fact  with  reference  to  the  circumstances  of  the 
case),  they  become  liable  to  be  distrained  for  that  and  for 
subsequent  rent  (c) . — ^The  landlord  can  only  claim  under  Rent  pending 
the  statute  of  Anne  the  rent  accrued  due  at  the  time  of  ^^^™  ^°°- 
taking  the  goods  in  execution,  and  not  rent  accruing  due 
pending  the   execution  (rf).     But  by  14  &  15  Vict.  o.  25, 
s.  2,  in  the  case  of  growing  crops  seized  and  sold  by  virtue 
of  any  execution,  "  such  crops,  so  long  as  the  same  shall 
remain  on  the  land,  shall,  in  default  of  sufficient  distress  of 
the  goods  and  chattels  of  the  tenant,  be  liable  to  the  rent 
which  may  accrue  due  after  any  such  seizure  and  sale,  and 
to  the  remedies  by  distress  for  recovery  of  such  rent." — By  Goods  to  be 
56  Geo.  III.  c.  50,  "  An  Act  to  regulate  the  sale  of  farming  premises, 
stock  taken  in  execution,"  the  sherifE  is  prohibited  from 
selling  or  carrying  off  crops  or  produce  contrary  to  the 
covenants  and  agreements  of  the  tenant ;  but  he  may  sell 
them  subject  to  agreement  to  use  them  upon  the  premises; 
and  in  all  such  cases  it  shall  not  be  lawful  for  the  landlord 
to  distrain  such  crops  or  produce,  or  any  beasts  or  imple- 
ments employed  in  working  or  consuming  them  (e) . 

(«)   CocJcer  y.  Musgrore,  9   Q.  B.  Wharton  v.  Naylor,  12  Q.  B.  G73. 

235.  [d)  Soskins  v.  Knight,   1   M.  & 

(b)  Smith  T.  Russell,  3  Taunt.  400 ;  S.  245  ;  Reynolds  v.  Harford,  7  M. 

Re  Davis,  Ex  parte  Pollen,  55  L,  J.  &  G.  449  ;  Re  Davis,  55  L.  J.  Q.  B. 

Q.  B.  217.  217. 

Ic)  Eaton  V.  Southby,  Wnies,  131;  {e)    Wright  v.  Dcwes,  1  A.  &  E. 

Feacock  v.  Furvis,  2  B.  &  B.  362  ;  641. 
Wright  T.  Dcxi-es,  1   A.  &  E.  641 ; 
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Goods  in 
possession  of 
receiver. 


Goods  in 
bankruptcy. 


Goods  of  com- 
pany under 
winding-up. 


Goods  in  the  possession  of  a  receiver  of  the  Court  of 
Chancery  are  considered  as  in  the  possession  of  the  Court 
by  its  officer,  and  no  distress  or  proceeding  can  be  taken  to 
interfere  with  the  possession  without  leave  of  the  Court ; 
which  would  in  general  be  granted  to  a  landlord  to  secure 
the  priority  of  his  claim  for  rent  (/ ) . 

The  goods  of  a  bankrupt  vested  in  the  receiver  or 
trustee  under  the  Bankruptcy  Acts  are  in  a  similar  posi- 
tion ;  but  the  right  to  distrain  for  rent  is  reserved  to  the 
landlord,  subject  to  Umitation  ((/) .  By  the  Bankruptcy 
Act,  1883,  46  &  47  Yict.  c.  52,  s.  42  (1)  (re-enacting 
Bankruptcy  Act,  1869,  s.  34),  "the  landlord  or  other 
person  to  whom  any  rent  is  due  from  the  bankrupt  may 
at  any  time,  either  before  or  after  the  commencement  of 
the  bankruptcy,  distrain  upon  the  goods  or  effects  of  the 
bankrupt  for  the  rent  due  to  him  from  the  bankrupt  with 
this  limitation,  that  if  such  distress  for  rent  be  levied  after 
the  commencement  of  the  bankruptcy  it  shall  be  available 
only  for  one  year's  rent  accrued  due  prior  to  the  date  of 
the  order  of  adjudication,  but  the  landlord  or  other  person 
to  whom  the  rent  may  be  due  from  the  bankrupt  may 
prove  under  the  bankruptcy  for  the  surplus  due  for  which 
the  distress  may  not  have  been  available."  (2)  "  For  the 
purposes  of  this  section  the  term  '  order  of  adjudication ' 
shall  be  deemed  to  include  an  order  for  the  admiaistration 
of  the  estate  of  a  debtor  whose  debts  do  not  exceed  fifty 
pounds,  or  of  a  deceased  person  who  died  insolvent "  (Ji). — 
If  the  trustee  in  bankruptcy  do  not  disclaim  the  lease 
under  sect.  55,  the  landlord  may  distrain  in  full  for  rent 
accrued  due  subsequent  to  the  bankruptcy. 

By  the  Companies  Act,  1862,  25  &  26  Yict.  c.  89, 
s.  163,  "where  any  company  is  being  wound  up  by  the 
Court  or  subject  to  the  supervision  of  the  Court,  any  dis- 


(/)  Re  Sutton,  32  L.  J.  C.  437 ; 
Mussell  V.  East  Anglian  Sy.,  3  Mao. 
&  G.  118;  iJe  SuffieU,  L.  R.  20 
Q.  B.  D.  G93. 

(ff)  Ex  parte  Till,  L.  R.  16  Eq. 
97;    42   L.   J.   B.   84;    Ex  parte 


Coehrane,    L.   R.    20  Eq.   282;  44 
L.  J.  B.  87. 

(A)  See  sects.  122,  125 ;  Re  Fry- 
man's Estate,  L.  B.  38  C.  D.  468  ; 
67  L.  J.  0.  862. 
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tress  or  execution  put  in  force  against  tlie  estate  or  effects 
of  the  company  after  the  commencement  of  the  winding-up 
shall  be  void."  But  this  section  is  to  he  read  together 
■with  sect.  87,  as  excepting  "  proceedings  with  leave  of  the 
Court  and  subject  to  such  terms  as  the  Court  may  im- 
pose" (z). — The  Court  will  not  ia  general  give  leave  to 
distrain  for  arrears  of  rent  due  at  the  commencement  of 
the  winding-up ;  for  which  the  landlord  must  prove  as  a 
debt  like  any  other  creditor  (y).  But  the  Court  gave 
leave  to  distrain  for  such  arrears  against  goods  and  effects 
of  the  company  which  were  charged  beyond  their  value  to 
debenture  holders,  because  the  company  retained  no  pro- 
perty in  them  (k).  As  to  rent  accrued  due  since  the  com- 
mencement of  winding-up,  the  Court  will  give  leave  to  dis- 
train when  it  is  inequitable  that  the  company  should  rely 
upon  the  above  sect.  1613 ;  as  where  the  possession  of  the 
land  has  been  retained  for  the  benefit  of  the  company,  or 
for  the  winding-up,  so  that  the  rent  may  be  charged  as 
costs  properly  iucurred;  but  not  where  it  has  been  retained 
partly  for  the  benefit  of  the  landlord  (/).  A  mortgagee, 
applying  to  distrain  for  his  interest  as  rent  under  an 
attornment  clause  in  the  mortgage  deed,  was  refused 
leave  («).  An  action  of  debt  for  rent  will  not  lie 
agaiast  a  liquidator,  holding  the  land  merely  in  that 
capacity  («). — A  landlord  may  distraia  upon  premises  held 
by  his  tenant  as  trustee  for  a  company,  for  all  arrears 
accrued  due  both  before  and  after  winding-up  of  the  com- 
pany ;  for  he  is  not  a  creditor  of  the  company  and  has  no 
right  of  proof  for  the  rent ;  and  in  such  distress  he  may 
take  any  goods  of  the  company  found  upon  the  pre- 
mises (o).     So  a  landlord  may  distrain  upon  the  premises 

(i)  Re  Exhall  Goal  Co.,  4  D.  J.  &  [1)  Re  Lancashire  Cotton  Co.,  L. 

S.  377  ;  33  L.  J.  C.  595  ;  Se  Lanea-  B.  35  C.  D.  656  ;  66  L.  J.  C.  761  ; 

shire   Cotton    Co.,   L.  K.  35  C.  D.  Re  Oak  Fit's  CoUiert/,  L.  R.  21  C. 

656  ;  56  L.  J.  C.  761.  D.  322 ;  51  L.  J.  0.  768. 

{j)  Re    Traders'    Co.,  L.   E.    19  (in)    Re    Lancashire    Cotton    Co., 

Eq.  60;  44  L.  J.  C.  172;   Re  Coal  supra. 

Consumers' Ass.,  L.'R.  i  CD.  625 ;  (»)  Graham  v.  ^dt/e,  L.    E.   20 

46  L.  J.  0.  501.  Q.  B.  D.  683  ;  57  L.  J.  Q.  B.  406. 

(/c)  Re  New  City  Club,  L.  R.  34  (o)  Re  Exhall  Coal  Co.,  4  D.  J.  & 

C.  D.  646  ;   56  L.  J.  C.  332.  S.  377  ;  33  L.  J.  C.  595  ;  Re  Lundy 
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of  a  tenant  who  has  sub-let  to  a  company,  for  all  arrears 
of  rent ;  and  he  may  take  goods  of  the  company  upon  the 
premises  (y). 


§  3.  Wrongful  Distress. 

Wrongful  distress. 

Illegal  distress — distress  taken  in  illegal  manner — distress  where  no 

rent  due — distress  after  tender  of  rent  due — second  distress  for 

same  rent — separate  distresses. 
Irregular  distress — trespass  ab  initio — actions  for  irregular  distresses. 
Excessive  distress — value  of  distress  taken — distress  for  excessive  claim. 
Rescue — pound  breach. 
Replevin — jurisdiction    of    sheriff — jurisdiction    of    County   Court  — 

seciirity  to  prosecute — avowry  and  cognizance — writ  of  capias  in 

withernam. 

Wrongful  distresses  are  distinguished  as  being  illegal, 
irregular,  or  excessive : — An  illegal  distress  is  where  the 
goods  are  taken  in  an  illegal  manner,  or  taken  without 
any  right  to  distrain,  or  detained  after  the  right  to  distrain 
has  ceased. — An  irregular  distress  is  a  distress  taken  legally 
under  a  right  to  distrain,  but  afterwards  conducted  in  an 
irregular  manner. — An  excessive  distress  is  where  goods  are 
taken  to  an  excessive  amount  in  proportion  to  the  rent  due. 
The  diiferent  remedies  and  circumstances  of  the  wrong 
require  these  forms  of  wrongful  distress  to  be  treated 
separately. 
Illegal  An  illegal  distress,  whether  taken  in  an  illegal  manner, 

or  without  right  to  distrain,  is  a  trespass,  for  which  the 
tenant  or  owner  of  the  goods  may  bring  an  action ;  and  in 
such  action  he  may  recover  the  goods  taken,  or  their  full 
value  as  damages,  without  any  reduction  on  account  of 
rent  due  ;  for  the  person  thus  taking  goods  illegally  is  not 

Granite  Co.,   L.  R.  6  Ch.  462;   40  {y)  Re  Carriage  Supplv  Ass.,  L. 

L.  J.  C.  588  ;  Re  Regent  Stores,  L.  R.  23  C.  D.  154  ;  52  L.  J.  C.  472  ; 
R.  8  C.  D.  616  ;  47  L.  J.  C.  677.  Re  New  Citi/  Club,  L.  R.  34  C.  T>. 

646;  56  L.  j.  0.  332. 
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allowed  to  say  that  he  has  applied  the  goods  in  satisfaction 
of  rent  against  the  will  of  the  owner  (z).  The  following  Distress  taken 
are  instances  of  illegal  distress,  according  to  the  rules  ^s^nner. 
above  stated  for  making  a  legal  distress,  which  may  be 
treated  as  distinct  trespasses : — Distress  made  after  the 
tenancy  and  possession  has  ceased ;  or  after  the  six  months 
allowed  by  the  Statute  8  Anne,  c.  14,  where  the  possession 
is  continued  (a) . — Distress  made  on  the  highway,  or  else- 
where than  on  the  demised  premises ;  except  goods  fraudu- 
lently removed  to  avoid  the  distress,  which  may  be  taken 
wherever  they  may  be  found  (6). — Distress  made  in  the 
night  time,  between  sunset  and  sunrise  (c). — Distress  made 
by  unlawfully  breaking  into  the  premises  (d). — Distress 
taken  of  things  not  distrainable ;  or  of  things  privileged 
from  distress,  where  other  distrainable  goods  might'  be 
taken  (e). 

Distress  when  no  rent  is  due,  or  without  any  right  to  Where  no 
distrain,  is  a  trespass  at  common  law(/).  And  by  the  ^'i**!"®- 
Statute  2  W.  &  M.  sess.  1,  c.  5,  giving  the  power  of  selling 
goods  distrained  for  rent,  it  is  enacted  (sect.  5)  that 
"  in  case  any  such  distress  and  sale  as  aforesaid  shall  be 
made  for  rent  pretended  to  be  in  arrear  and  due,  where  in 
truth  no  rent  is  in  arrear  or  due  to  the  person  distraining, 
then  the  owner  of  such  goods  or  chattels  distrained  and 
sold  as  aforesaid,  shall  and  may,  by  action  of  trespass  or 
upon  the  case  to  be  brought  against  the  person  so  distraiu- 
ing,  recover  double  of  the  value  of  the  goods  or  chattels  so 
distrained  and  sold,  together  with  full  costs  of  suit." 

A  sufficient  tender  of  the  rent  due  makes  the  subsequent  After  tender 
taking  of  a  distress  wrongful ;  a  tender  after  taking  a  dis- 
tress and  before  impounding  makes  the  subsequent  detainer 
of  the  goods  wrongful ;  tender  after  the  impounding  is  too 

(z)  For  cur.,  Attack  v.  Sramtvell,  146. 
3  B.  &  S.  520  ;  32  L.  J.  Q.  B.  146.  (c)  Ante,  p.  444;  KargattT.  Nias, 

[a)  Ante,  p.  428.  1  E.  &  E.  439  ;    28  L.  J.   Q.  B. 

(b)  Ante,  p.  430.  143 ;  Keen  v.  Priest,  4   H.   &   N. 
[e)  Ante,  p.  435.  233 ;  28  L.  J.  Ex.  157. 

(d)  Ante,-p. i55;  Attaclc\ . Bram-  (/)  Co.  Lit.  160*. 

well,  3  B.  &  S.  520 ;  32  L.  J.  Q.  B. 


462  USES  ANB  PROFITS  IN  LAND  OF  ANOTHER. 

late  and  has  no  effect  in  avoiding  tlie  distress,  the  goods 
then  being  in  custody  of  the  law  and  recoverable  only  by 
legal  process.  The  owner  of  the  goods  must  then  replevy 
the  goods  and  bring  an  action  of  replevin,  the  judgment 
in  which  assesses  the  amount  due,  if  any,  with  return  of 
the  goods  replevied  as  security  for  payment;  he  may  after- 
wards tender  the  amount  assessed  to  redeem  the  goods  and 
render  further  detainer  wrongful  (g).  The  same  rule 
applies  to  an  impounding  or  securing  upon  the  premises 
under  the  Statute  11  Geo.  II.  c.  19,  s.  10 ;  although  the 
taking  and  impounding  under  that  statute  may  be  one 
and  the  same  act  (A).  A  tender  after  impounding  and 
within  the  five  days  allowed  by  statute  for  replevin  before 
sale  prevents  a  sale,  but  does  not  otherwise  invalidate  the 
distress,  which  may  be  kept  impounded  as  a  pledge  at 
common  law.  A  sale  after  tender  within  the  five  days  is 
wrongful,  and  the  owner  of  the  goods-  may  recover  the 
value  («'). 
Second  dis-  A  second  distress  for  the  same  rent  is  illegal,  unless  the 

rent.  fi-^st  distress  failed  to  satisfy  the  rent  without  any  fault  of 

the  distrainor.  A  second  distress  may  be  taken,  where 
there  were  not  sufficient  distrainable  goods  upon  the 
premises  to  satisfy  the  first ;  or  where  insufficient  goods 
were  taken  by  mistake  of  their  value  (J)  ;  or  where  the 
first  was  withdrawn  at  the  request  of  the  tenant,  or  upon 
an  agreement  by  him  for  payment  of  the  rent  which  he 
has  failed  to  perform  (A-).  But  no  other  distress  can  be 
made,  if  a  former  distress  has  been  voluntarily  withdrawn 


iff)  2  Co.  Inst.  107  ;  Filkington's  Oreen  v.  Duckeit,  L.  R.  11  Q.  B.  D. 

Case,  5  Co.  76  a;  8  Co.  147  a,  Six  275;  52  L.  J.  Q.  B.  435;  JBmcue 

Carpenters'  Case;  Ecans  v.  Elliott,  5  t.  Fowell,  4  Bing.  230. 

A.  &  E.  142.  (i)  Johnson  y.  Upham,  2  E.  &  E. 

(A)  Firth  V.  Purvis,  5  T.  E.  433  ;  250  ;    28   L.   J.   Q.  B.   252  ;  ante, 

Thomas  v.  Sarries,  1  M.  &  G.  695,  p.  443. 

Maule,  J.,  (?«ss«<(>nte.     In  the  case  (j)  Stitchins  y.  Chambers,  1 'Burr. 

of  cattle  distrained  damage  feasant  589  ;    Wallis    y.    Savill,    2    Lutw. 

and  impounded  in  a  private  pound,  1532. 

the  tender  of  a  sufficient  sum  for  (h)  Thu-aitesY.  Wilding,  Jj.'R.  11 

damages  may  be  made  at  anytime.  Q.  B.  D.  421 ;  52  L.  J.  Q.  B.  737. 

See  Mollaiid  v.  Bird,  10  Bing.  15. 
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by  the  distrainor  without  sufficient  reason  (l)  ;  or  if  the 
distrainor  wilfully  takes  an  insufficient  distress,  where  a 
sufficient  distress  might  have  been  taken  (m) . — An  entire  Separate 
rent  cannot  be  divided  for  making  separate  distresses  ;  but 
rent  falling  due  at  different  times  may  be  distrained  for 
separately ;  or  one  distress  may  be  made  for  all  arrears 
then  due  under  the  same  demise  («) . 

At  common  law  an  irregularity  in  the  conduct  of  a  Irregular 
distress  vitiated  the  whole,  and  '  rendered  the  original  ^  '^'^^^' 
entry  and  taking  wrongful ;  according  to  the  doctrine  of 
law,  that  "  when  entry,  authority,  or  licence  is  given  to 
any  one  by  the  law,  and  he  doth  abuse  it,  he  shall  be  a 
trespasser  ab  initio"  (o).  Consequently  at  common  law  Trespass 
the  tenant  might  sue  for  an  irregular  distress  as  an  ori- 
ginal trespass,  and  recover  full  damages  independently  of 
rent  due  (p) .  But  the  application  of  this  doctrine  to  the 
conduct  of  a  distress  was  taken  away  by  the  statute 
11  Greo.  II.  0.  19.  Sect.  19  of  which,  after  a  preamble 
stating  "  the  very  great  hardship  upon  landlords  and 
other  persons  entitled  to  rents,  that  a  distress  duly  made 
should  be  thus  m  effect  avoided  for  any  subsequent 
irregularity,"  proceeds  to  enact  "  that  where  any  distress 
shall  be  made  for  any  kind  of  rent  justly  due,  and  any 
irregularity  or  unlawful  act  shall  be  afterwards  done  by 
the  party  or  parties  distraining,  or  by  his  or  their  agents, 
the  distress  itself  shall  not  be  therefore  deemed  to  be 
unlawful,  nor  the  party  or  parties  making  it  to  be  deemed 
a  trespasser  or  trespassers  ab  initio ;  but  the  party  or 
parties  aggrieved  by  such  unlawful  act  or  irregularity 

(l)  Smith  V.    Goodwin,    4   B.    &  (n)  Sutchins  v.  Chamhers,  1  Burr. 

Ad.  413  ;  Lear  v.  CaldecoU,  4  Q.  B.  589  ;   Gamhrell  v.  Falmouth,  4  A.  & 

123 ;  Dawson    r.    Cropp,    1    C.    B.  E.  73. 

961 ;  Bagge  v.  Mawby,  8  Ex.  641 ;  (o)  Fer  cur..  Six  Carpenters'  Case, 

22  L.  J.  Ex.  236.  8  Co.  146  a.     The  doctrine  does  not 

(m)  Anon.,  Cro.  Eliz.  13 ;  TVallis  apply  to   an   authority  or  licence 

T.  Savill,  2  Lutw.  1.536 ;  Sutchins  given  by  a  party.     Ellenborough, 

v.  Chamhers,  1  Burr.  589.  C.  J.,Z>ifc/(«H«  v.  ^raf?,  3Camp.526. 

{p)  Ante,  p.  460. 
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shall  or  may  recover  full  satisfaction  for  the  special 
damage  he  or  they  shall  have  sustained  thereby  and  no 
more."  Sect.  20  provides  "that  no  tenant  or  lessee  shall 
recover  in  any  action  for  any  such  unlawful  act  or  ir- 
regularity, if  tender  of  amends  hath  been  made  by  the 
party  distraining  before  such  action  brought." — The  effect 
of  the  statute  is  to  preserve  the  validity  of  the  distress  and 
of  the  sale  under  it  from  being  affected  by  a  mere  ir- 
regularity in  conducting  it  {q) ;  and  to  limit  the  claim  of  the 
tenant  to  the  damage  caused  by  the  irregularity,  deducting 
the  rent  due  and  the  charges  of  the  distress  so  far  as  it  was 
regular;  and  if  no  special  damage  be  proved,  he  is  not 
entitled  to  nominal  damages  upon  mere  proof  of  the 
irregularity  (r) . 
Actions  for  The  following  irregularities  have  been  held  actionable 

distresses.  under  the  statute  :  Selling  the  goods  distrained  before 
the  expiration  of  the  statutory  five  days  (s) ;  selling  with- 
out a  proper  appraisement  (t) ;  not  selling  for  the  best 
price  that  could  be  got  {u)  ;  selling  growing  crops  stand- 
ing (i-)  ;  not  leaving  the  over-plus  of  the  price,  after  satis- 
fying the  rent  and  charges,  in  the  hands  of  the  sheriff  for 
the  owner's  use  {ic) . — Trespasses  committed  in  excess  of 
the  right  of  distress  are  not  irregularities  within  the 
statute,  but  form  distinct  causes  of  action :  As  turning 
the  tenant  out  of  possession  {x) ;  remaining  in  possession 
after  the  time  allowed  by  law  (y)  ;  breaking  into  the 
premises;  taking  non-distraiuable  goods  and  the  like  (s). 


(?)   TT'iUaee  v.  Kins/,  1  H.  Bl.  13  ;  («)   Poi/nter  v.  Huckleij,  5  C.  &  P. 

LycMM.  ireldon,  2  Bing.  334.  512;    Thompson  v.   IVood,  4  Q.  B. 

()■)  Rogers   v.    Parker,    18   C.   B.  493. 

112;   25  L.  J.  C.  P.  220  ;  Lucas  y.  («.■)  Rogers^.  Parker,  liCBAll; 

TarUlon,  3  H.  &  N.  116  ;  27  L.  J.  26  L.  J.  C.  P.  220. 

Ex.  248  ;  Biggins  v.  Goode,  2  C.-&  (w)  Lyon  v.  Tomkies,  1  M.  &  W. 

J.  364.  603. 

(s)    JFaUace  v.  TGng,  1  H.  Bl.  13  ;  {x)  Etherton  t.  PoppkweU,  1  East, 

Sharp  V.  Fowle,  L.  R.  12  Q.  B.  D.  139;  Smith  v.  Ashforth,  29  L.  J. 

385 ;  53  L.  J.  Q.  B.  309.  Ex.  259. 

(<)  Biggins  v.  Goode,   2  C.   &  J.  (j/)    Winterhourne  v.  Morgan,    11 

364.  East,  396  ;  ante,  p.  443. 

(z)  Ante,  p.  461. 
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An  excessive  distress  consists  in  taking  goods  unreason-  Excessive 
ably  in  excess  of  what  is  necessary  to  secure  the  rent  due. 
By  the  Statute  of  Marlebridge,  52  Hen.  III.  c.  4,  declaratory 
of  the  common  law,  it  is  enacted  that  "  distresses  shall  be 
reasonable,  and  not  too  great;  and  he  that  taketh  great 
and  unreasonable  distresses,  shall  be  grievously  amerced 
for  the  excess  of  such  distresses."  An  action  lies  upon 
this  statute  for  taking  an  excessive  distress ;  but  the 
distress  is  not  on  that  account  void,  and  it  may  be 
detained  for  the  rent  in  fact  due  (a).  The  tenant  in  such 
action  is  entitled  to  at  least  nominal  damages  for  being 
deprived  for  a  time  of  the  use  of  his  goods ;  and  he  may 
recover  substantial  damages  on  that  account,  or  for  having 
to  procure  sureties  to  an  excessive  amount  to  replevy  the 
goods ;  or  for  having  to  pay  a  sum  in  excess  of  the  rent 
due  to  redeem  the  goods  {b).  He  may  recover  for  an 
excessive  distress  of  growing  crops,  though  they  are  not 
removeable  until  ripe,  by  reason  of  the  inconvenience  of 
being  deprived  of  the  possession  and  management  (c) . 
He  may  recover  in  resp§ct  of  goods  of  which  he  has  the 
mere  possession  and  enjoyment,  without  any  legal  or 
equitable  ownership  (d). 

A  landlord  is  not  bound  to  calculate  very  nicely  the  value  Value  of 
of  the  goods  seized.  "  All  that  he  is  bound  to  do  is,  to  trained, 
exercise  a  reasonable  and  an  honest  discretion  ;  he  is  autho- 
rized to  protect  himself  by  seizing  what  any  reasonable  man 
would  think  adequate  to  the  satisfaction  of  his  claim"  (e). 
"  For  example,  if  the  lord  distrains  an  ox  or  a  horse  for  a 
penny,  if  there  were  no  other  distress  upon  the  land  holden, 
the  distress  is  not  excessive ;  but  if  there  were  a  sheep  or 
swine,  &c.,  then  the  taking  of  the  ox  or  horse  is  excessive, 

(a)  Sutchins  V.  Chambers,  1  B-arr.  441. 

590;  Zynnev.  Mmily,  2  Str.  SSI.  {d)  Fell  v.   Wliittaker,   L.   K.  7 

(i)   Chandler Y.  Doulton,5'H..  &  C.  Q.  B.  120  ;  41  L.  J.  Q.  B.  78. 

553  ;  34  L.  J.  Ex.  89.     SeeSayliss  {e)  Wilde,  C.  J.,  Soden  v.  Eytm, 

V.  Fisher,  7  Bing-.  153.  6   C.   B.    430  ;    Bayley,   J.,     mi- 

(c)  Figgott  v.  Birtles,  1  M.  &  W.  loughhj  v.  Backhouse,  2  B.  c&  0.  823. 

L.  H  H 
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excessive 
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because'  lie  might  have  taken  a  beast  of  less  value"  (/). 
The  excess  is  tested  by  the  real  value  of  the  goods,  and 
not  conclusively  by  the  proceeds  of  a  sale  of  them,  though 
that  is  prima  facie  evidence  of  their  value ;  and  the  distress 
may  be  proved  excessive,  though  the  sale  did  not  in  fact 
realise  the  rent  due  {g).  If  gold  and  silver  be  taken,  which 
have  a  certain  known  value,  the  excess  is  apparent  upon 
the  face  of  it,  and  the  taking  of  the  excess  amounts  to  a 
trespass  (/?.). — In  computing  the  amount  of  rent  due  for 
which  the  distress  may  be  taken,  allowance  is  to  be  made 
for  ground  rent,  land  tax,  property  tax,  and  other  charges 
paid  by  the  tenant  in  relief  of  the  land  or  the  landlord, 
which  he  may  be  entitled  to  consider  as  payments  in 
reduction  of  the  rent  («') . 

A  distress  for  an  excessive  claim  of  rent  beyond  what  is 
in  fact  due  is  not  actionable,  unless  the  excessive  claim  is 
the  cause  of  some  special  damage  to  the  tenant.  The  land- 
lord is  not  concluded  by  the  amount  of  his  claim,  but  may 
limit  the  seizure  and  sale  to  the  sum  really  due,  so  as  to 
avoid  an  excessive  distress  (/).  A  person  in  distraining 
is  not  bound  to  give  any  notice  of  the  cause  of  the  distress, 
except  as  a  statutory  condition  of  selhng  the  goods  taken ; 
and  he  may  allege  one  cause  for  the  distress  and  justify  for 
another  (Jc).  Accordingly,  a  landlord  having  distraiaed 
upon  two  tenements  as  claiming  the  sum  of  rents  due  for 
each,  it  was  held  that  he  might  justify  the  distress  as  con- 
stituting separate  distresses  for  the  several  rents  (/). 


Rescue.  If  a  distress  is  illegal,  the  tenant  may  resist  the  taking 

with  force ;  as  where  no  rent  is  due,  or  where  cattle  are 


(/)  2  Co.  Inst.  107. 

(g)  Smith  t.  Ashforth,  29  L.  J. 
Ex.  259  ;  ante,  p.  442. 

ih)  Moir  Y.  Munday,  cited  in 
Sutchins  v.  Chambers,  I  Burr.  690, 
and  in  Orowther  v.  Hamshottmn,  7 
T. E.  668. 

(*)  Carter  v.  Carter,  6  Eing.  406  ; 
see  Sapsford  v.  Fletcher,  4  T.  K. 
611 ;    Taylor  v.   Zatnira,  6  Taunt. 


524 ;  Clennell  v.  Mead,  7  Taunt.  50. 
,  {j)  Tamyi'ed  v.  Leyland,  16  Q.  B. 
669  ;  20  L.  J.  Q.  B.  316  ;  Gh/n  t. 
Thomas,  11  Ex.  870  ;  25  L.  J.'  Ex. 
125  ;  French  v.  Phillips,  1  H.  &  N. 
664;  26  L.  J.  Ex.  82. 

(k)  Ante,  p.  440.  Fer  cur.  Crow- 
ther  T.  Eamsbottom,  7  T.  R.  654. 

(I)  Fhillips  V.  TFhitsed,  2  E.  &  E. 
804  ;  29  L.  J.  Q.  B.  164. 
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distrained  in  the  highway,  or  where  goods  are  taten  which 
are  privileged  from  distress.  After  an  illegal  distress  has 
been  taken,  the  tenant  may  rescue  or  retake  it  at  any  time 
before  it  has  been  impounded ;  when  impounded  it  is  in 
the  custody  of  the  law,  and  he  must  proceed  to  recover 
possession  by  replevin  («i) . — Poimd-breach,  or  breaking  Pound 
the  pound  to  rescue  a  distress,  is  a  misdemeanor,  indictable  ^^^°  ' 
at  common  law.  The  party  distraining  has  also  a  remedy 
for  pound-breach  or  rescue  by  retaking  the  goods,  or  by 
action.  And  by  the  statute  2  "W.  &  M.  c.  5,  s.  4,  it  is  enacted 
"  that  upon  any  pound-breach  or  rescous  of  goods  or 
chattels  distrained  for  rent,  the  person  grieved  thereby 
shall,  in  a  special  action  upon  the  case,  recover  his 
treble  damages  and  costs  of  suit  against  the  offender ;  or 
against  the  owner  of  the  goods  distrained,  in  case  the 
same  be  afterwards  found  to  have  come  to  his  use  or 
possession."  The  statute  applies  to  pound-breach  where 
the  impounding  is  upon  the  premises  under  the  statute 
11  Geo.  II.  c.  19  (n).  If  the  distrainor  quits  possession, 
and  the  owner  retakes  the  goods,  it  is  no  rescue  (o) .  So, 
if  a  distrainor  takes  the  goods  out  of  pound  for  the  purpose 
of  using  them,  it  is  an  abuse  of  the  distress  which  renders 
the  detaining  wrongful,  and  the  owner  of  the  goods  may 
retake  possession  (j?). 

Replevin  is  a  summary  proceeding  by  the  ovraier  of  Eeplevin. 
goods  taken  in  distress  for  obtaining  an  immediate  return 
of  possession,  upon  giving  security  to  prosecute  an  action 
for  the  taking ;  in  which  action,  if  the  distress  be  proved 
illegal,  he  may  recover  damages  ;  but  if  legal,  he  may  be 
adjudged  to  return  the  goods  distrained  (q).  Replevin 
may  be  obtained  at  any  time  before  the  property  in  the 

{m)  Co.  Lit.  150  li,  161  «;  4  Co.  (o)  M^nowlesy.Blafce,  bBmg.idS; 

lib,    BeviVs    Case;    Cotsworth  v.  Dody.  Monger,  6  Moi.  il&. 

Betison,  1  L.  Kaym.  104  ;  1  Salk.  (p)  Smith  v.  Wright,  6  H.  &  N. 

247  ;  Firth  v.  Farms,  5  T.  E.  432.  821 ;  30  L.  J.  Ex.  313. 

See  Barrett  Nav.   Co.  v.  Stoioer,  6  (<?)  Go.  JJA.  Ii5  h ;  per  cur.  Men- 

M.  &  W.  564.  "««  T.  Blalce,  6  E.  &  B.  842 ;    25 

\n)  Firth  v.  Furvis,  5  T.  E.  432.  L.  J..Q.  B.  401. 
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Jurisdiction 
of  sheriff. 


Jurisdiction 
of  County 
Court. 


goods  has  been  changed  by  sale  under  the  distress  (r) ;  and 
being  an  ex  parte  proceeding,  it  does  not  affect  the  dis- 
trainor, or  render  a  sale  wrongful  until  he  has  notice 
thereof  (s).  It  seems  that  a  tenant  cannot  contract  him- 
self out  of  the  common  law  right  to  replevy,  and  that  a 
clause  of  distress  expressed  to  be  free  of  replevin  is  so  far 
void  of  effect  {t) . 

By  the  Statute  of  Marlebridge,  52  Hen.  III.  c.  21,  the 
sheriff  was  invested  with  original  jurisdiction  to  grant 
replevin,  and  by  the  statute  of  West.  II.,  13  Bdw.  I.  c.  2, 
it  was  required  "  that  sheriffs  shall  not  only  receive  of  the 
plaintiffs  pledges  for  the  pursuing  of  the  suit,  before  they 
make  deliverance  of  the  distress,  but  also  for  the  return  of 
the  beasts,  if  return  be  awarded"  (i^).  By  the  statute 
11  Geo.  II.  c.  19,  s.  23,  "to prevent  vexatious  replevins  of 
distresses  taken  for  rent,"  it  was  required  that  the  sheriff 
should  take  in  his  own  name  from  the  plaintiff  and  two 
responsible  persons  as  sureties,  "  a  bond  in  double  the 
value  of  the  goods  distrained,  and  conditioned  for  prosecu- 
ting the  suit  with  effect  and  without  delay,  and  for  duly 
returning  the  goods  and  chattels  distrained  in  case  a 
return  of  the  goods  shall  be  awarded."  And  it  was 
further  required  that  if  the  bond  were  forfeited  the  sheriff 
should  assign  the  bond  to  the  distrainor  at  his  request, 
that  he  might  bring  an  action  and  recover  thereupon  ia 
his  own  name. 

The  jurisdiction  to  grant  replevin  has  by  recent  statutes 
been  transferred  from  the  sheriff  to  the  County  Courts.  By 
the  County  Courts  Act,  1888,  51  &  52  Yict.  c.  43  (repeal- 
ing and  re-enacting  in  similar  terms  provisions  of  the 
County  Courts  Act,  1866),  it  is  enacted  as  follows: — 
Seot.  134.  "The  sheriff  shall  have  no  powers  and  responsi- 
bihties  with  respect  to  replevin  bonds  and  replevins  ;  but 


(r)  Jacoi  v.  King,  5  Taunt.  450 ; 
ante,  p.  443. 

(s)  Monnsey  v.  Dawson,  6  A.  &  E. 
766. 


[i)  Co. Lit.  145 4;  2 Co. Inst.  140. 

(m)  '  2  Inst.  139.  There  may  be  a 
special  franchise  to  grant  replevin. 
Mounsey  v.  Sanson,  6  A.  &  B.  752. 
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the  registrar  of  the  Court  of  the  district  shall  be  em- 
powered, subject  to  the  regulations  hereinafter  contained, 
to  approve  of  replevin  bonds,  and  to  grant  replevins,  and 
to  issue  all  necessary  process  in  relation  thereto ;  and 
such  process  shall  be  executed  by  the  bailiff.  Such  regis- 
trar shall,  at  the  instance  of  the  party  whose  goods  shall 
have  been  seized,  cause  the  same  to  be  replevied  to  such 
party,  on  his  giving  one  or  other  of  such  securities  as  are 
mentioned  in  the  next  two  succeeding  sections." 

Sect.  135.  "  Where  a  replevisor  shall  wish  to  commence  Security  to 
proceedings  in  the  High  Court  he  shall,  at  the  time  of  P''°^'^°'^  ®- 
replevying,  give  security,  to  be  approved  of  by  the  regis- 
trar, for  an  amount  sufficient  to  cover  the  alleged  rent  or 
damage,  and  the  probable  costs  of  the  cause  in  the  High 
Court,  conditioned  to  commence  an  action  of  replevin 
against  the  seizor  in  the  High  Court,  within  one  week  from 
the  date  thereof,  and  to  prosecute  such  action  with  effect 
and  without  delay,  and,  unless  judgment  thereon  be  ob- 
tained by  default,  to  prove  before  such  superior  Court 
that  he  had  good  ground  for  believing  either  that  the  title 
to  some  corporeal  or  incorporeal  hereditament,  the  rent  or 
value  whereof  exceeded  201.  by  the  year,  was  ia  question, 
or  that  such  rent  or  damage,  or  the  value  of  the  goods 
seized,  exceeded  20/.,  and  to  make  return  of  the  goods  if  a 
return  thereof  shall  be  adjudged."  Sect.  136,  requires 
the  replevisor  to  give  security  to  the  like  amount,  condi- 
tioned for  bringing  an  action  of  replevin  in  the  County 
Court,  but  without  the  condition  as  to  title  and  amount  of 
claim. 

In  the  action  of  replevin  the  pleading  of  the  defendant  Avowry  and 
is  teohnioally  called  an  avowry  or  cognizance,  the  former  '^°S'^^'^<^^- 
being  the  justification  of  the  distrainor  in  his  own  right, 
the  latter  that  of  a  bailiff  in.  right  of  the  distrainor.  It  is 
equivalent  to  an  original  statement  of  claim  for  rent  due  ; 
to  which  the  plaintiff  in  replevin  must  plead  as  if  he  were 
in  the  position  of  defendant,  and  therefore  his  answer  is 
called  a  plea,  instead  of  a  replication.     The  judgment  for 
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the  plaintiff  in  replevin  is  to  recover  the  damages  of  the 
wrongful  taking  and  the  costs  of  suit ;  the  judgment  for 
the  defendant  is  that  he  have  a  return  of  the  goods  to  hold 
Writ  of  capias  to  him  irreplevisable,  and  for  damages  and  costs. — If  the 
goods  are  eloigned,  that  is,  removed,  so  that  they  cannot  be 
delivered  in  replevin,  or  under  a  judgment  for  return  of 
the  distress  in  an  action  of  replevin,  a  writ  of  capias  in 
loithernam  may  be  issued,  commanding  that  other  goods  be 
taken  for  the  distress  in  place  of  those  eloigned  {v). — The 
bailiff  duly  authorized  to  execute  replevin  may  break  into 
a  house  or  close  to  take  the  goods;  which  cannot  be  done 
in  execution  of  a  distress  or  of  any  civil  process  (w).  The 
owner  of  the  goods  must  attend  at  the  place  of  impounding 
to  receive  the  goods  replevied  («). 

{»)    2    Co.    Inst.    140;    Chitty's  Case;  ante,  p.  435. 
Practice  and  Forms.  {x)  Per  cur.  Bellawall  v.  East- 

(w)  Stat.  West.  I.  c.  17 ;   2  Co.  wood,  6  Ex.  312. 
Inst.  193;    5  Co.  93  a,    ~ 


CHAP.  Ill,    RENTS.  471 


Section  IV.  Remedies  for  Eent, — (2)  Action  and 
Re-entry. 

Action  for  rent — suspended  by  distress — injunction  against  distress 
pending  action. 

Action  of  debt  for  rent — debt  from  privity  of  estate — action  by  exe- 
cutor for  arrears  of  rent — rent  a  specialty  debt. 

Covenant  to  pay  rent  —privity  of  contract. 

Action  for  use  and  occupation. 

Condition  of  re-entry  on  non-payment  of  rent — demand  of  payment — 
ejectment— relief  against  condition — condition  of  entry  to  take 
profits. 

Summary  proceedings  for  recovery  of  possession. 

Jurisdiction  to  grant  a  recei-i^r  or  sale — remedies  under  Conveyancing 
Act,  1881. 

The  landlord  or  lessor,  instead  of  distraining,  may  pro-  Action  for 
ceed  by  action  to  recover  rent;  but  if  he  distrains,  no  '^^^^' 
action  will   lie  for  the  same  rent  pending  the  distress.. 
The  effect  of  a  distress  in  suspending  the  right  of  action  suspended  by 
is  independent  of  the  sufficiency  of  the  goods  taken,  which 
is  necessarily  uncertain  until  the  value  is  ascertained  by 
sale  (a).     If  a  distress  fails  to  produce  satisfaction  of  the 
rent  from  any  cause  not  due  to  the  fault  of  the  landlord ; 
as  if  it  perishes,  or  escapes,  or  is  rescued,  or  is  relinquished 
at  the  request  of  the  tenant,  or  produces  by  sale  an  insuffi- 
cient sum ;  the  landlord  may  then  distrain  again,  or  he 
may  proceed  by  action  to  recover  the  rent  remaining  due ; 
and  it  lies  upon  the  tenant,  if  he  relies  upon  the  distress  as 
an  answer  to  the  claim  for  rent,  to  prove  that  it  produced 
satisfaction,  or  failed  to  do  so  by  some  default  of  the  land- 
lord (S). — An  injunction  was  granted  against  a  landlord  Injunction, 
distraining,  pending  an  action  respecting  the  liability  to 

(ffl)  Lehain  v.  Fldttpott,  L.  K.  10       157 ;  Lingham  v.   Warren,  2  B.  & 
.  Ex.  242  ;  44  L.  J.  Ex.  225.  B.  36  ;  Sudd  v.  Savenor,  2  B.  &  B. 

(5)  lear  v.  Edmonds,  1  B.  &  Aid.       662  ;  ante,  p.  462, 
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the  rent,  but  only  iipon  the  terms  of  the  tenant  paying 
the  rent  into  Court  (c). 


Action  of 
debt  for  rent. 


Dett  from 
privity  of 
estate. 


The  action  for  the  recoTery  of  a  freehold  rent,  that  is, 
a  rent  issuing  out  of  land  for  life,  in  tail,  or  in  fee, 
whether  rent  service,  rent  charge,  or  rent  seek,  was,  at  the 
common  law,  by  the  real  action  of  novel  disseisin;  the 
denial  of  rent  upon  demand  being  a  disseisin  of  the 
xeni{d).  The  personal  action  of  debt  would  not  lie  at 
common  law  for  freehold  rents,  for  which  there  was  the 
higher  remedy  by  real  action ;  but  it  would  lie  for  rents 
not  of  freehold,  that  is  rents  reserved  on  leases  for  years, 
for  which  a  real  action  would  not  lie  (<?).  By  the  statute 
8  Anne,  c.  14,  s.  4,  an  action  of  debt  for  rent  was  given 
for  rent  service  due  upon  leases  far  life  or  lives  in  the  same 
manner  as  for  rent  due  upon  a  lease  for  years ;  but  this 
statute  did  not  extend  to  a  rent  charge  or  annuity  where 
the  relation  of  landlord  and  tenant  did  not  subsist  (/). 
By  the  statute  3  &  4  Will.  IV.  c.  27,  s.  36,  real  actions  were 
abolished,  and  the  higher  remedy  being  thus  removed,  it 
was  held  that  the  personal  action  of  debt  would  lie  for 
freehold  rents  of  all  kinds,  whether  rent  services  or  rent 
charges  {g) . 

The  action  of  debt  may- be  founded  on  privity  of  estate 
independently  of  contract,  that  is  to  say,  the  land  being 
considered  the  debtor,  the  tenant  may  be  charged  as 
pernor  or  taker  of  the  profits,  though  he  may  not  be  under 
any  personal  contract  to  pay  the  rent.  Hence  an  action 
of  debt  for  rent  hes  against  an  assignee  of  the  lease  or 
tenancy,  and  at  the  suit  of  an  assignee  of  the  rent,  upon 
the  privity  of  estate  (h) .     This  doctrine  does  not  apply  to 


(c)  Shatv  V.  Jersey,  L.  R.  4  C.  P. 
D.  359;  48  L.  J.  C.  P.  308. 

{d)  Lit.  ss.  233—236 ;  Fitzherbert, 
N.  B.  178. 

(e)  Lit.  ss.  58,  72  ;  Co.  Lit.  47  J; 
4  Co.  49  b,  OgnelVs  Case. 

(/)  JTebi  V.  Jiggs,  4  M.  &  S. 
113  ;  Randall  v.  Eigbij,  4  M.  &  W. 


133. 

{g)  Thomas  v.  Sylvester,  L.  E.  8 
Q.  B.  368  ;  42  L.  J.  Q.  B.  237  ; 
Christie  v.  Barker,  53  L.  J.  Q.  B. 
537. 

(A)  Walker's  Case,  3  Co.  22  a; 
Allen  V.  Bryan,  5  B.  &  C.  512. 
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land  out  of  the  jurisdiction  of  English  Courts ;  an  action 
will  not  lie  for  rent  of  such  land  upon  ground  of  privity 
of  estate  only,  without  a  personal  contract  («') .  It  is  also 
expressly  excepted  from  application  to  the  tithe  rent 
charge  by  the  terms  of  the  Tithe  Commutation  Act,  s.  67, 
which  provides  that  nothing  in  the  Act  "  shall  be  taken  to 
render  any  person  whomsoever  personally  liable  to  the 
payment  of  such  rent  charge  "(/).  It  does  not  apply  to 
the  liquidator  of  a  company  holding  the  land  in  that  capa- 
city only  (/c) . 

An  executor  or  administrator  at  common  law  had  an  Action  by 
action  of  debt  for  arrears  of  rent  reserved  on  leases  for  ^^eoutor  tor 

arrears  oi 

years,  accrued  due  at  the  death  of  the  owner;  also  for  rent, 
arrears  of  freehold  rent  of  which  the  deceased  owner  was 
tenant  for  life,  the  estate  of  freehold  having  ceased  at  his 
death ;  and  a  right  of  distress  was  given  in  such  cases  by 
statute  3  &  4  WiU.  IV.  c.  42,  ss.  37,  38.  Neither  the 
heir  nor  executor  at  common  law  had  any  remedy  for 
arrears  of  freehold  rents,  whether  rent  services  or  rent 
charges,  accrued  due  at  death  of  a  tenant  of  the  rent  in 
fee  simple,  fee  tail,  or  for  lives,  where  the  estate  of  freehold 
was  continuing ;  but  by  statute  32  Hen.  YIII.  c.  37,  s.  1, 
both  an  action  of  debt  and  a  right  of  distress  were  given 
to  the  executor  or  administrator  for  such  arrears  (^). 
AH  rents  are  now  apportioned  up  to  the  time  of  death,  and 
the  apportionment  is  recoverable  accordingly  (m). 

The   debt  for   rent   is   considered  as  a  specialty  debt.  Rent  a  spe- 
though  the  rent  be  reserved  upon  a  parol  demise,  and  not  "'^  ^   ® 
secured  by  bond  or  covenant ;  and  it  had  the  priority  of 
such  debts  at  common  law  {n).     But  the  statute  32  &  33 

(i)  Cranworth,  L.  C,  Vincent  v.  Prescott  v.  Boucher,  3  B.  &  Ad.  849  ; 

Gordon,  4  D.  M.  &  G.   554  ;    Whit-  Blackburn,  J.,  Thomas  v.  Sylvester, 

aker  v.  Forbes,  L.  E.  10  C.  P.  583  ;  L.  R.  8  Q.  B.  371 ;  42  L.  J.  Q.  B. 

44  L.  J.  0.  P.  332.  237  ;  ante,  p.  392. 

(j)  Ante,  p.  400.  (in)  Ante,  p.  419. 

(/c)    Graham  T.   Mclge,   L.  R.   20  \n)    Thompson    v.     Thompson,     9 

Q,.  B.  D.  683.  Price,    471  ;     dough   v.    French,    2 

(Z)    Co.    Lit.    1G2  a  ;     1    "Wms.  Coll.  277.   &e6  Talbot  y .  Shrewsbury , 

Saimd.  282,  Duppa  v.  Mayo;   see  L.  R.  16  E(j.  28  ;  42  L.  J.  C.  877. 
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Viot,  c.  46,  wliicli  deprived  specialty  debts  of  priority  in  the 
administration  of  the  estates  of  deceased  persons,  extends 
to  debts  for  rent(o).  The  doctrine  of  specialty  debts  is 
peculiar  to  English  law,  and  does  not  apply  to  rent  of  land 
out  of  the  jurisdiction  {p). 


CoYenant  to 
pay  rent. 


Privity  of 
contract. 


It  is  usual  in  leases  for  the  lessee  to  enter  into  an  express 
covenant,  binding  himself,  and  his  heirs,  executors,  and  as- 
signs for  the  payment  of  the  rent ;  and  the  words  of  reser- 
vation of  rent  in  a  lease,  as  "yielding  and  paying,"  and  the 
like,  if  executed  by  the  lessee,  make  a  covenant,  because 
importing  agreement  (g) .  The  covenant  runs  with  the  land, 
that  is,  it  is  annexed  by  law  to  the  estate  demised  and 
passes  with  it,  so  as  to  bind  an  assignee  of  the  land  for  the 
time  being,  by  reason  of  the  privity  of  estate,  so  long  as 
he  remains  assignee.  The  benefit  of  the  covenant  also 
runs  with  the  reversion  in  the  land,  or  in  any  part 
thereof  (r) .  The  personal  liability  of  the  original  lessee 
upon  his  covenant  remains,  though  he  have  assigned  away 
his  estate,  and  the  lessor  have  accepted  the  assignee  as 
tenant.  "  An  action  of  covenant  remains  after  the  estate 
is  gone ;  but,  generally  speaking,  when  the  land  is  gone, 
the  action  of  debt  is  gone  also,  debt  being  maiatainable 
because  the  land  is  debtor.  Covenant  is  founded  in  a 
privity  collateral  to  the  land"(s).  But  until  the  lessor 
accept  the  assignee  as  his  tenant,  the  lessee  remains  hable 
to  him  in  debt  as  well  as  in  covenant  (t). 


Action  for  use 
and  occupa- 
tion. 


An  action  lies  at  common  law  to  recover  a  reasonable 
rent  or  remuneration  for  the  use  and  occupation  of  land 


(o)  Re  Hastings^  8hircff'7 .  Hastings^ 
L.  B.  6  0.  D.  610  ;  47  L.  J.  C.  137. 

{p)  Vincent  v.  Gordon,  i  D.  M. 
&a.  551. 

(q)  1  Bac.  Abr.  Covenant  B,  p. 
530  ;  Finch,  L.  C,  Mollis  v.  Carr, 
2  Mod.  91. 

{r)  Spenccy^s  Case,  5  Co.  17  l> ; 
Leake  on  Contracts,  2nd  ed.  1215, 
1225,    1231 ;    Conveyancing    Act, 


1881,  44  &  45  Vict.  c.  41,  ss.  10, 
11. 

(s)  Wilson,  J.,  Mills  v.  Auriol,  1 
H.  Bl.  445  ;  Auriol  v.  Milk,  4  T.  E. 
98  ;  Mandall  v.  Mghy,  4  M.  &  TV. 
134. 

[i)  Walker's  Case,  3  Co.  22  a ; 
see  Mayor  of  Swansea  v.  Thomas, 
L.  K.  lOQ.B.  D.  48. 
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under  circumstances  which  raise  a  presumptive  contract  to 
pay  for  it ;  and  the  mere  fact  of  use  and  occupation  of  , 
land  by  permission  of  the  owner  is  presumptive  evidence 
of  a  contract  to  pay  to  the  ovmer  the  value  of  the  occupa- 
tion. "  The  obligation  is  co-extensive  with  and  measured 
by  the  enjoyment;  as  soon  as  the  occupation  ceases,  the 
implied  contract  ceases ;  and  as  no  express  time  is  limited, 
the  remuneration  must  necessarily  accrue  from  day  to 
day  "  (?(.). — In  aid  of  this  form  of  action  it  was  enacted  by 
the  statute,  11  Geo.  II.  c.  19,  s.  14,  "  That  it  shall  be 
lawful  for  the  landlord  to  recover  a  reasonable  satisfaction 
for  the  lands,  tenements,  or  hereditaments  held  or  occupied 
by  the  defendant  in  an  action  on  the  case  for  the  use  and 
occupation  of  what  was  so  held  or  enjoyed;  and  if  in 
evidence  on  the  trial  of  such  action  any  parol  demise  or 
any  agreement  (not  being  by  deed)  whereon  a  certain  rent 
was  reserved  shall  appear,  the  plaintijf  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make  use  thereof  as 
an  evidence  of  the  quantum,  of  the  damages  to  be  re- 
covered."— The  presumptive  contract  to  pay  rent  arising 
from  the  occupation  of  land  may  be  rebutted  by  showing 
that  the  occupation  was  under  a  lease  by  deed,  or  under  an 
express  contract  to  a  different  effect  (f),  or  with  a- different 
person  {w).  A  claimant  cannot  waive  a  trespass  and 
wrongful  occupation  of  land,  and  charge  a  rent  as  for  a 
permissive  use  and  occupation  (x).  The  possession  of  a 
vendor  holding  over  after  the  time  for  completion  of  the 
sale  is  adverse,  and  he  cannot  be  charged  by  the  purchaser 
with  a  rent  for  the  use  and  occupation.  If  the  possession 
is  wrongful  he  may  be  turned  out  by  ejectment  and  is 
liable  in  trespass  for  mesne  profits  {y).  A  tenant  holding 
over  after  the  expiration  of  his  lease  may  be  charged  for 

(«)  Fer  cur.  Gibson  v.  Kir/c,  1  Q.  462 ;  Sloper  v.  Sannders,  29  L.  J. 

B.     856 ;      Sellier    v.    Silcox,     19  Ex.  276. 

L    J    Q.  B.   295;    Churchwards.  (w)  Coxy.  X^night,  IS  C. 'B.  6i5  ; 

Ford,  2  H.  &  N.  446  ;  26  L.  J.  Ex.  25  L.  J.  C.  P.  314. 
354,  {xj  Turner  v.  Cameron  Coal  Co.,  5 

(«')  Hall  Y.  Burgess,    5  B.  &  0.  Ex.  932. 
332  ;   Walls  v.   Atcheson,    3   Bing.  {y)  Teio  v.  J'ones,  13  M.  &  W.  12. 
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use  and  occupation,  and  presumptively  upon  the  terms  of 
his  lease  (?w). — The  rent  payable  for  the  mere  use  and 
occupation  of  land  is  presumptively  measured  in  amount 
by  the  value  of  the  tenement  and  the  duration  of  the 
occupation ;  and  it  accrues  due  from  day  to  day  until  the 
occupation  ceases.  When  a  parol  demise  or  agreement  at 
a  fixed  rent  is  shown,  it  serves  to  regulate  the  amount  as 
to  the  rate  and  the  time  of  payment  («) . 

Condition  of        ^  further  security  for  rent  is  commonly  provided  in 

re-entry  on  •'  .  .  •'     '■ 

non-payment  leases  by  an  express  condition  for  re-entry  upon  non-pay- 
°  ^^'^  ■  ment.     At  common  law  an  estate  of  freehold  could  not  be 

defeated  by  a  breach  of  condition  -ndthout  actual  entry ; 
but  a  term  of  years,  being  a  chattel  interest  arising  by 
contract,  might  be  limited  to  cease  upon  a  mere  condition 
without  entry.  Conditions  for  payment  of  rent  are  usually 
framed  in  the  terms,  that  if  the  rent  shall  be  in  arrear  for 
a  certain  time,  it  shall  be  lawful  for  the  lessor  to  re-enter 
the  demised  premises  and  repossess  them,  as  in  his  former 
estate,  thereby  requiring  an  actual  entry  by  the  lessor  to 
enforce  the  condition,  as  with  estates  of  freehold  upon  con- 
dition at  common  law  (o).  Entry  under  the  condition 
determines  the  lease,  but  it  does  not  discharge  the  rent 
due,  and  the  lessor  retains  an  action  of  debt  to  recover  the 
arrears  {p). 
Demand  of  The  right  of  re-entry  for  non-payment  of    rent  was 

subject  at  common  law  to  the  implied  conditions  precedent 
of  a  demand  of  the  rent,  which  was  required  to  be  made  at 
the  appointed  time  and  place  of  payment,  and  to  specify 
the  exact  sum  due  ;  and  "  it  was  the  established  rule  of 
the  Court  of  Chancery  and  of  the  Com'ts  of  common  law 
that  no  forfeiture  of  property  could  be  made,  unless  every 

(m)  Sai/lei/  v.  Bradley,  5  C.  B.  (o)   Lit.   es.    328—331 ;   Eede  v. 

396  ;    Levi  v.  Lewis,  6  C.  B.  N.  S.  Fan;   6  M.   &  S.    121 ;    Arnsby  v. 

766  ;  30  L.  J.  C.  P.  141.  Wooduard,  6  B.  &  C.  519  ;   Liddy 

(«)   Tomlinsm  v.  Day,   2  B.  &  B.  T.   Kennedy,   L.  R.    0  H.   L.    134. 

680  ;  per  cur.  Gibson  v.  Eirk,  1  Q.  See  ante,  Vol.  I.  p.  226. 

B.  866.  {p)  3  Co.  23  b,  Wallcer's  Case. 


rent. 
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condition  precedent  liad  been  strictly  and  literally  complied 
with."  (q).  The  condition  of  a  demand  required  at  com- 
mon law  may  be  modified  or  wholly  excluded,  by  express 
terms  of  the  lease  ;  and  the  demand  must  then  be  made  or 
not  according  to  the  terms  and  in  the  manner  stipulated  (r) . 

By  the  Common  Law  Procedure  Act,  1852,  15  &  16  Ejectment. 
Vict.  c.  76,  s.  210,  re-enacting  4  Geo.  II.  o.  28,  s.  2,  "In 
all  cases  between  landlord  and  tenant  as  often  as  it  shall 
happen  that  one  half-year's  rent  shall  be  in  arrear,  and 
the  landlord  or  lessor  to  whom  the  same  is  due  hath  right 
by  law  to  re-enter  for  the  non-payment  thereof,  such  land- 
lord or  lessor  shall  or  may,  without  any  formal  demand  or 
re-entry,  serve  a  writ  in  ejectment  for  the  recovery  of  the 
demised  premises.  And  if  it  shall  be  proved  that  half-a- 
year's  rent  was  due  before  the  said  writ  was  served,  and 
that  no  sufficient  distress  was  to  be  found  on  the  demised 
premises  countervaiKng  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter,  then  the  lessor  shall  recover 
judgment  and  execution  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded  and  a  re-entry  made." 
The  action  of  ejectment  is  equivalent  to  a  re-entry,  and 
operates  as  an  unequivocal  and  conclusive  election  to  deter- 
mine the  lease  («). — "The  proper  course  for  a  landlord 
who  has  a  right  of  re-entry  is  to  bring  an  action  for  eject- 
ment, as  prescribed  in  the  above  statute ;  yet  it  is  sufficient 
if  the  tenant,  being  in  default,  chooses  to  acquiesce  in  the 
re-entry  "  {t).  And  where  proceedings  are  pending  before 
the  Court  and  the  right  of  re-entry  is  clear,  the  Court  will 
order  possession  to  be  given  up,  without  an  action  of  eject- 
ment (u).  A  forcible  entry  is  unlawful  by  the  statute 
5  Eich.  II.  c.  8 ;  and  a  right  of  re-entry  under  a  condition 
of  a  lease  does  not  justify  an  entry  by  force.     "  The  rights 

(q)  Co.  Lit.  201  b  ;  per  cur.  John-  (s)  Jones  v.  Carter,   15  M.  &  W. 

sonv.  Lyttle' s  Iron  Agency,  L.  E.  5  718;   Grimioood  v.  Moss,  L.   R.   7 

C.  D.  694.  C.  P.  360  ;  41  L.  J.  0.  P.  239. 

[r)  Doe  V.  Masters,    2   B.    &  C.  («)  Ee  Brain,  L.  E.  18  Eq.  409 ; 

490  ;  Phillips  v.  Bridge,   L.   E.  9  44  L.  J.  C.  103. 

C   P.  48  ;  43  L.  J.  C.  P.  13.  (m)  General  Share  Co.  v.    Wetley 

Brick  Co.,  L.  E.  20  C.  D.  260. 
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Relief  against 
condition  of 
re-entry. 


Condition  of 
entry  to  take 
profits. 


of  persons  wto  have  a  right  of  entry  are  to  enter  in  a 
peaceable  manner,  and  if  they  cannot  do  so,  they  must 
resort  to  the  Courts  "  (v). 

The  Court  of  Chancery  exercised  an  original  jurisdiction 
to  relieve  a  tenant  against  a  condition  of  re-entry  for  non- 
payment of  rent.  This  jurisdiction  is  now  regulated  by 
statute  and  may  be  exercised  by  all  Divisions  of  the  High 
Court.  The  tenant  may  proceed  for  relief  at  any  time 
within  sis  months  after  execution  in  the  ejectment ;  and 
in  support  of  such  proceeding  must  bring  into  Court  the 
arrears  of  rent  claimed  and  the  costs  of  the  landlord  (w). 
The  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  14, 
providing  generally  for  relief  against  re-entry  and  forfei- 
ture for  breaches  of  covenants  and  conditions  in  leases, 
expressly  excepts  from  its  effect  "  the  law  relating  to  re- 
entry, or  forfeiture,  or  relief  in  case  of  non-payment  of 
rent,"  which  was  provided  for  by  previous  statutes. 

Eent  may  be  further  secured  by  a  condition  in  the  lease, 
that  if  the  rent  be  in  arrear,  it  shall  be  lawful  for  the  lessor 
to  enter  and  hold  the  land  and  take  the  profits  to  his  own 
use  until  the  arrears  are  satisfied.  Upon  such  a  condition 
a  demand  of  the  rent  is  not  required  before  entry,  as  upon 
the  condition  to  re-enter  absolutely,  unless  it  be  expressly 
stipulated  for  ;  because  there  is  no  forfeiture  or  transfer  of 
estate,  but  only  an  interest  by  the  agreement  of  the  parties 
to  take  the  profits  in  the  nature  of  a  distress,  subject  to 
which  the  estate  of  the  tenant  continues  as  before.  A 
similar  power  may  be  given  to  secure  a  rent  charge  (x) . 


Summary  By  the  statute  11  Greo.  II.  c.  19,  s.  16,  it  is  provided,  to 

for  recovery     avoid  "the  expense  and  delay  of  recovering  in  ejectment," 

of  possession.    — "  that  if  any  tenant  holding  any  lands,  tenements,  or 

hereditaments  at  a  rack  rent,  who  shall  be  in  arrear  for  one 


(»)  Fry,  J.,  Edwiclc  t.  Sawlces, 
L.  E.  18  C.  D.  199  ;  S.  C.  Mridge 
V.  Sawlcer,  50  L.  J.  C.  577. 

(w)  15  &  16  Vict.  0.  76,  S3.  210 
—212  ;  23  &  24  Vict.  c.  126,  s.  1. 


(x)  Lit.  H.  327  ;  Co.  Lit.  203  a ; 
HmergiUy.  Hare,  Cro.  Jac.  510; 
Jemott  T.  Cowley,  1  Wms.  Saund. 
Wlc;  SassdlY.  GotothwaUe,WiiXea, 
500  ;  Doe  t.  Horsley,  1  A.  &  E.  766. 
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year's  rent,  shall  desert  tlie  demised  premises  and  leave 
the  same  uncultiYated  or  unoccupied,  so  as  no  sufficient 
distress  can  be  had  to  countervail  the  arrears  of  rent,"  the 
landlord  or  lessor  may  take  proceedings  before  justices  of 
the  peace,  as  therein  prescribed,  who  are  empowered  to  put 
him.  into  the  possession  of  the  demised  premises,  "  and  the 
lease  thereof  to  such  tenant  shall  from  thenceforth  become 
void."  By  sect.  17,  tenants  may  appeal  to  the  next  justices 
of  assize.  The  landlord  must  have  a  right  of  re-entry  in 
order  to  proceed  under  this  section  {y). — Further  summary 
jurisdiction  for  recovery  of  possession  is  given  to  justices  by 
the  statute  1  &  2  Vict.  c.  74,  when  the  term  or  interest  of  the 
tenant  of  any  house,  land,  or  corporeal  hereditament,  held 
at  will  or  for  any  term  not  exceedrag  seven  years,  at  a 
rental  not  exceeding  twenty  pounds  a  year,  shall  have 
ended  by  legal  notice  to  quit  or  otherwise,  and  such  tenant 
shall  neglect  or  refuse  to  deliver  up  possession.  'And  by  Jurisdiction 
the  County  Courts  Act,  1888,  51  &  52  Yict.  c.  43,  s.  138  com°r*^ 
(re-enacting  the  Coiuity  Courts  Act,  1856,  s.  50),  juris- 
diction is  given  to  the  County  Court  "when  the  term 
and  interest  of  the  tenant  of  any  corporeal  hereditament, 
where  neither  the  value  of  the  premises  nor  the  rent  pay- 
able shall  have  exceeded  fifty  pounds  by  the  year,  shall 
have  expired,  or  shall  have  been  determined  by  notice  to 
quit,  and  such  tenant  shall  neglect  or  refuse  to  deliver 
up  possession  accordingly  "  (z). 

The   Court  of   Chancery  had  an  original  jurisdiction,  Jm-isdictiou 
now  extended  to  all  Divisions  of  the  High  Court,  to  raise  ceiver  or  sale, 
rent  charges  and  annuities  charged  upon  land  by  appoint- 
ing a  receiver  of  the  rents  and  profits  ;    and,  if  necessary, 
by  ordering  a  sale  or  mortgage  of  so  much  of  the  land  as 
may  be  required  to  discharge  the  arrears  (a).     But  the 

iy)  JSx  parte  Pllton,  1  B.  &  Aid.  (»)  Bulce  of  Leeds  y.  Foivell,  1  Ves. 

369.  sen.  171  ;   Cupit  v.  Jackson,  McCl. 

(z)  See  Friend  v.  STiaw,  L.  E.  20  495 ;  ISPrice,  721 ;   Gravesr.  Sicks, 

Q.  B.  T).  374.  11  Sim.   551;    White  v.  James,   26 
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Court  will  not  apply  the  extraordinary  remedies  of  a 
receiver  or  sale,  unless  the  ordinary  legal  remedies  of 
distress,  action  or  entry  are  unavailahle  or  insuificient  [h). 
The  Court  ordered  a  sale  of  the  glehe  lands  of  an  ecclesi- 
astical corporation  in  satisfaction  of  a  rent  charge,  which 
had  been  charged  upon  the  land  for  a  term  of  years  for 
the  execution  of  improvements  under  the  statutory  powers 
of  the  Inclosure  Commissioners ;  the  rent  charge  being 
secured  with  powers  of  entry  to  take  the  profits  and  of 
distress,  hut  these  powers  having  become  useless  by  reason 
of  the  land  being  unoccupied  and  profitless,  and  a  receiver 
-  being  useless  for  the  same  reason  (c) .  The  Court  refused 
to  order  a  sale  of  land  in  satisfaction  of  arrears  of  the 
tithe  rent  charge,  because  it  is  a  charge  upon  the  annual 
profits  only  and  not  upon  the  inheritance  {d). 
Remedies  By  the  Conveyancing  Act,  1881,  44  &  45  Vict.  o.  41, 

veyancing  the  remedies  for  rent  charges  and  other  annual  sums  are 
Act,  1881.  given  a  statutory  definition  and  application.  By  s.  44  (1), 
"  Where  a  person  is  entitled  to  receive  out  of  any  land 
any  annual  sum,  payable  half-yearly  or  otherwise,  whether 
charged  on  land  or  on  the  income  of  land,  and  whether  by 
way  of  rent  charge  or  otherwise,  not  being  rent  incident 
to  a  reversion,  then,  the  person  entitled  to  receive  the  same 
shall  have  such  remedies  for  recovering  the  same  as  are 
described  in  this  section." —  (2)  "  If  at  any  time  the  annual 
sum  is  unpaid  for  twenty-one  days,  the  person  entitled 
may  enter  into  and  distrain  on  the  land  charged,  and 
dispose  according  to  law  of  any  distress  found." — (3)  "If 
at  any  time  the  annual  sum  is  unpaid  for  forty  days,  then, 
although  no  legal  demand  has  been  made  for  payment 
thereof,  the  person  entitled  may  enter  into  possession  of, 

Beay.  191 ;   28  L.  J.  C.  179  ;  Sorton  (c)  Scottish  Widows' FandY.  Orau), 

Y.  Sail,  L.  R.  17  Eq.  437.  L.  R.  20  0.  D.  208;  61  L.  J.  0. 

(J)  Sollory  V.  Leaver,  L.  R.  9  Eq.        363. 
22  ;  40   L.    J.    C.   398  ;   Kelsey  v.  {d)  Bailey  v.  Badham,  L.  R.  30 

Kelsey,  L.  R.  17  Eq.  495.  0.  D.  84  ;  54  L.  J.  C.  1067 ;  ante, 

p.  401. 
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and  hold  the  land  charged,  and  take  the  income  thereof, 
until  thereby  or  otherwise  the  annual  suni  and  all  arrears 
thereof  and  all  costs  occasioned  by  non-payment  are  fully 
paid;  and  such  possession  when  taken  shall  be  without 
impeachment  of  waste." — (4)  "In  the  like  case  the  person 
entitled,  whether  taking  possession  or  not,  may  also  by 
deed  demise  the  land  charged,  or  any  part  thereof,  to  a 
trustee  for  a  term  of  years,  with  or  without  impeachment 
of  waste,  on  trust,  by  mortgage,  or  sale,  or  demise,  to  raise 
and  pay  the  annual  sum  and  aU  arrears  thereof  and  all  costs 
occasioned  by  the  non-payment." —  (5)  "  This  section  applies 
only  if  and  so  far  as  a  contrary  intention  is  not  expressed 
in  the  instrument  under  which  the  annual  sum  arises,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument 
and  to  the  provisions  therein  contained." — And  (6)  "This 
section  applies  only  where  that  instrument  comes  into 
operation  after  the  commencement  of  this  Act." 


I  I 
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CHAPTER  IV. 
PUBLIC  USES  OF  LAND. 

Section    I.  Highways. 

II.  Local  customs. 

Section  I.  Highways. 

§  1.  Highways  in  general — §  2.  Origin  and  extinction  of  highways — 
§  3.  Maintenance  and  repair  of  highways — §  i.  Bemedies  relating 
to  highways. 

§  1.  Highways  in  general. 

Public  rights — general  and  local. 

Highway — different  kinds  of  highway — cattle  way — railway — navig- 
able river — towing  path. 

Public  way  without  thoroughfare — public  commons  and  open  spaces. 

Ownership  of  soU  of  highway — land  at  sides  of  highway — inclosing  up 
to  highway — conveyance  of  land  abutting  on  highway. 

Eights  of  ownership  of  highway — trespass  on  highway. 

Ownership  of  highways  under  statutes — Turnpike  Acts — Public  Health 
Act — Metropolis  Local  Management  Act — compensation  for  high- 
ways taken. 

Limits  of  highway — termini — width — deviation. 

Use  of  highway  by  public — public  meetings — excessive  traffic — loco- 
motive engines — tramways — telegraphs. 

Special  use  of  highway  by  adjoining  owner — access  to  and  from  ad- 
joining tenement — use  of  highway  for  service  of  adjoining  tene- 
ment— use  of  public  river  by  riparian  owner. 

Fencing  land  adjoining  highway — cattle  straying  through  defect  of 
fences — fencing  nuisances  on  adjoining  land. 

Public  rights,  The  rights  in  alieno  solo  above  treated  belong  to  a 
kical  ^^^  person  in  a  private  or  corporate  capacity,  and  are  rights 
of  property  in  the  strict  meaning  of  the  term.  The 
rights  in  alieno  solo  here  treated  belong  to  a  person  only 
as  one  of  the  public ;  and  they  differ  from  rights  of 
property  in  having  no  determinate  owner,  personal  or 
corporate.  They  are  common  to  the  pubHo  at  large,  or 
to  a  part  of  the  public  limited  by  a  certain  locality  or 
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description ;  and  they  are  distinguished  accordingly  as 
being  general  or  local.  Of  the  former  kind  are  all  public 
rights  of  way,  highways,  bridges,  and  the  like,  which  are 
for  the  use  and  accommodation  of  all  subjects  of  the 
realm.  Of  the  latter  kind  are  privileges  of  persons  within 
some  limited  district  of  using  land  for  purposes  of  local 
convenience  ;  such  as  a  right  of  way  to  church  or  market, 
or  a  right  of  enjoying  an  open  space  for  exercise  or 
recreation.  The  former  kind  of  public  rights  are  founded 
upon  the  general  custom  of  the  realm  or  common  law;  the 
latter  upon  the  special  custom  of  the  district  or  lex  loci  {a). 
— The  public,  as  such,  can  acquire  no  right  to  take  profits 
in.  alieno  solo  ih). 

A  public  way  or  highway  is  a  right  of  passage  for  the  Highway, 
public  in  general.  It  resembles  an  easement  in  regard  to 
the  servient  tenement,  but  differs  from  an  easement  in 
there  being  no  dominant  tenement,  without  which  there 
can  be  no  easement  properly  so  called.  But  "  in  truth,  a 
public  road  or  highway  is  not  an  easement ;  it  is  a 
dedication  to  the  public  of  the  occupation  of  the  surface  of 
the  land  for  the  purpose  of  passing  and  repassing,  the 
public  generally  taking  upon  themselves  (through  the 
parochial  authorities  or  otherwise)  the  obhgation  of 
repairing  it.  It  is  clear  that  that  is  a  very  different  thing 
from  an  ordinary  easement,  where  the  occupation  remains 
in  the  owner  of  the  servient  tenement  subject  to  the 
easement"  (c). 

It  is  said  "  there  be  three  kinds  of  ways  :    first,  a  foot-  Different  _ 
way ;    the  second  is  a  footway  and  horseway,  and  this  ^^y.        ° 
vulgarly  is  called  a  pack  or  drift  way  also ;    the  third, 
which  contains  the  other  two  and  also  a  cartway."     But 
ways  may  further  vary  according   to  the   limitations  of 
their  creation,  as  either  expressed  in  terms  or  implied  in 

(a)  Fast,  p.  649.  (c)  Cairns,    L.    J.,    RangeUy  v. 

(i)  Neill  T.  Bemnshire,  L.  R.  8       Midland  Ey.,  L.  B.  3  Ch.  311 ;  37 
Ap.  Ca.  135  ;  post,  p.  560.  L.  J.  C.  316. 
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usage  (c): — "  Highway"  is  the  general  term  for  all  kinds 
of  public  ways,  whether  carriageway,  horseway,  or  foot- 
way; and  it  serves  to  describe  them  all,  except  where  it  is 
material  to  state  the  species  of  way  {d).  In  the  construc- 
tion of  the  Highway  Acts  it  is  provided  that  "  the  word 
'  highways '  shall  be  understood  to  mean  all  roads,  bridges 
(not  being  county  bridges),  carriageways,  cartways,  horse- 
ways, bridleways,  footways,  causeways,  churchways,  and 
pavements"  (fi).  In  an  inclosm'e  Act  the  word  "road" 
was  construed  to  include  a  footway  (/).  The  cause- 
ways by  the  sides  of  high  roads  are  part  of  the  high- 
way, and   the   surveyor   is   bound  to  secure  them  from 

Cattle  way.  injury  by  carriages  {g). — "  In  general  a  public  highway  is 
open  to  cattle,  though  it  may  be  so  unfrequented  that  no  one 
has  seen  an  instance  of  their  going  there ;  but  the  pre- 
sumption would  be  for  cattle  as  well  as  carriages,  othervdse 
cattle  could  not  be  driven  from  one  part  of  the  kingdom  to 
another"  (A).  And  an  adjacent  owner  cannot  complain  of 
the  nuisance  caused  by  the  ordinary  driving  of  cattle  along 
the  highway  («') .  But  cattle  are  lawfully  on  the  highway 
only  for  the  purpose  of  passing  and  repassing  (/ ) . 

Kailway.  A  railway  constructed  under  an  Act  of  Parliament,  to 

be  used  by  the  public  with  waggons  and  carriages,  was 
held  to  be  "  a  public  highway  to  be  used  in  a  particular 
mode"  ;  and  a  company  incorporated  to  make  and  main- 
tain it  was  held  liable  to  an  indictment  for  taking  up  the 
rails,  and  to  a  mandamus  to  restore  them  {k). — By  the 
Railway  Clauses  Act,  8  Vict.  c.  20,  s.  92,  as  to  railways  con- 
structed under  that  Act,  it  is  expressly  provided  that  "  upon 


(c)  Co.  Lit.  56  a;  post,  p.  503. 

{d)  Holt,  C.  J.,  The  Queen  v. 
Saintiff,  6  Mod.  255;  Allen  v.  Or- 
mond,  8  East,  4 ;  Ellenborough, 
C.  J.,  TheKing  v.  Salop,  13  East,  95. 

(e)  5  &  6  Will.  4,  c.  50,  s.  5. 

(/)  Logan  v.  Bufton,  5  B.  &  C. 
613. 

(y)  5  &  6  Will.  4,  0.  60,  s.  24  ; 
Slis  V.  Woodbridge,  29  L.  J.  M. 
183. 


(A)  MaDsfield,  C.  J.,  Ballard  v. 
Dyson,  1  Taunt.  283. 

(i)  Truman  v.  London,  Brighton 
iJ^. ,  L.  R.  1 1  Ap.  Ca.  45 ;  56  L.  J. 
C.  354. 

(j)  Dovaston  v.  Fat/ne,  2  H.  Bl. 
627  ;   2  Smith,  L.  C. 

{k)  The  King  t.  Severn  Ey.,  2 
B.  &  Aid.  646.  See  Sowe  t.  Shil- 
son,  4  B.  &  Ad.  726. 
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payment  of  the  tolls  deinandaMe  all  persons  shall  be 
entitled  to  use  the  railway  with  engines  and  carriages 
properly  constructed,  subject  to  the  regulations  to  be  from 
time  to  time  made  by  the  company  by  virtue  of  the  powers 
hereby  and  by  the  special  Act  conferred  upon  them." 
But  where  special  agreements  are  made  with  the  company 
for  the  use  of  the  railway,  the  rights  of  the  parties  are  no 
longer  governed  by  the  provisions  of  the  Act,  but  depend 
upon  the  terms  of  the  agreement  (l) . 

A  public  navigable  river  is  analogous  to  a  highway,  and  Navigable 
has  the  legal  rights  and  incidents  of  a  highway,  for 
passage  of  the  public,  for  the  carriage  of  goods,  and  for 
the  accommodation  of  riparian  owners.  The  right  of 
navigation  is  generally  proved  by  the  immemorial  usage, 
which  also  prescribes  the  mode  and  limits  of  the  naviga- 
tion («).  Tidal  rivers  axe  prima  facie  public  for  navigation 
at  common  law  ;  and  the  right  of  navigation  along  a  tidal 
river  includes  the  right  of  grounding  on  the  bed  of  the 
river  until  the  tide  serves,  whenever  it  is  necessary  for  the 
purpose  of  navigation  (n) . — A  towing  path  on  the  bank  of  Towing  path, 
a  public  navigable  river  or  canal  is  a  highway  for  the  par- 
ticular purpose  of  towing  vessels  ;  and  for  such  purpose 
"  the  towing  path  must  be  taken  to  include  so  much  of  the 
bank  as  is  reasonably  and  properly  used  as  such  (o)."  The 
right  of  using  the  bank  of  a  navigable  river  for  a  towing- 
path  does  not  exist  generally  at  common  law  ;  but  it  may 
be  established  by  custom,  or  by  special  grant,  or  by 
statute  (p).  A  towing  path  may  become  also  a  public 
footway  by  general  use  for  that  purpose  (q).  The  con- 
servators of  a  river  navigation,  with  statutory  powers  to 
maintain  the  navigation  and  towing  paths  and  to  take 

(l)  Great  Northern  Ey.  v.  Eastern  [o)  Per    cur.     WincJi    v.    Thames 

Counties  Eij.,  9  Hare,  306  ;  21   L.  Conserv.,  L.  R.  7  C.  P.  469  ;  41  L. 

J.  C.  837.  J.  0.  P.  248. 

(m)  Ante,  p.  156.    Original Sart-  {p)  Ante,  p.  158  ;  Sallv.  Herbert, 

lepool  Coll.  V.  Gibb,  L.  R.  5  C.  D.  3  T.  R.  253  ;  see  Simpson  y.  Scales, 

713;  46  L.  J.  0.311.  2  B.  &  P.  496. 

(n)  Colchester  v.  Brooke,  7  Q.  E.  ((?)   Grand  Junction    Canal  Co.  v. 

339  ;  ante,  p.  162.  Petty,  L.  R.  21  Q.  B.  D.  273  ;  57 

L.  J.  Q.  B.  572  ;  see  post,  p.  508. 
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tolls  for  the  use  of  tlie  same,  are  held  responsible  to  those 
using  the  towing  paths  for  their  being  in  proper  repair 
and  condition  (j).  Such  conservators  are  presumptively 
not  the  owners  of  the  soil,  but  have  the  right  and  duty  of 
maintaining  the  towing  paths  for  the  use  of  the  public  and 
preventing  obstructions  (r).  The  towing  path  of  a  tidal 
river,  that  could  only  be  used  at  certain  times  of  the  tide, 
was  held  to  be  extended  in  use  by  an  improvement  ia  the 
river,  which  rendered  it  navigable  at  all  times  (s). 

A  mil  de  sac,  or  way  without  a  thoroughfare,  may  be 
public  ;  though  there  may  be  difficulty  ia  proving  it  so 
by  reason  of  the  limited  use  {t).  A  public  way  or  street 
without  a  thoroughfare  cannot  be  converted  into  a  public 
thoroughfare  by  the  owner  of  the  adjoining  land  opening 
a  way  through  the  end  {ii) .  If  a  pubhc  highway  be 
legally  stopped  at  one  end,  it  presumptively  remains  a 
highway,  though  no  longer  a  thoroughfare  {v).  Thus 
where  inclosure  commissioners  of  a  parish  stopped  a  ■  foot- 
path through  the  parish  which  passed  into  the  adjoiniag 
parish,  it  was  held  that  the  part  of  the  footway  in  the 
latter  parish  remained  public,  though  without  the  former 
thoroughfare  (zt-) .  But  where  the  stopping  of  two  roads 
had  the  effect  of  rendering  access  of  the  pubhc  to  an  inter- 
mediate cross-road  impossible,  it  was  held  that  the  latter 
was  no  longer  a  highway  («). 

Commons  and  open  spaces  may  be  free  to  the  use  of  the 
whole  public  for  the  purpose  of  exercise  and  recreation, 
■under  statutes  providing  in  that  behalf.     The  rights  of 


(q)  Winch,  v.  Thames  Oonserv., 
L.  K.9C.P.378;  43  L.  J.  0.  P.  167. 

()•)  Lee  Conserv.  v.  Button,  L.  R. 
6  Ap.  Ca.  685  ;  61  L.  J.  C.  17. 

(*)  The  King  v.  Tippeti,  3  B.  & 
Aid.  193. 

{t)  The  King  v.  Lloyd,  1  Camp. 
260  ;  Bugby  Charity  v.  Meryioeatlier, 
11  East,  375,  n. ;  Wood  v.  Veal,  5 
B.  &  Aid.  454  ;  Bateman  v.  BlucJc, 
18  Q.  B.  870 ;  21  L.  J.  Q.  B.  406; 
Souch  V.  East  London  My.,  L.  R.  16 


Eq.  108  ;  42  L.  J.  C.  477  ;  rernon 
T.  St.  James,  Westminster,  L.  R.  16 
CD.  449;  49  L.J.  C.  130. 

{u)  Woodycr  v.  Sadden,  5  Taunt. 
125. 

(4;)  The  King  v.  Dotcnshire,  4  A. 
&E.  713. 

(»■)  Givyn  Y.  Hardwicke,  1  H.  & 
N.  49  ;  25  L.  J.  M.  97. 

(x)  Bailey  v.  Jamieson,  L.  R.  1  C. 
P.  D.  329. 
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the  public  over  suoli  places  are  analogous  to  rights  of  way 
over  highways ;  but  they  are  generally  restricted  and 
regulated  by  bye-laws  made  under  the  statutory  powers 
by  which  they  are  created  (y).  Eights  of  this  kind  for 
the  benefit  of  the  local  public  of  a  parish  or  district  may 
be  established  by  local  custom  (z) .  The  grant  of  a  space 
for  the  use  of  certain  houses,  as  a  square  or  garden,  gives 
a  private  way  only,  and  no  public  right  of  use  («). 

In  the  absence  of  evidence  to  the  contrary,  the  pre-  Ownership 
sumption  is  that  the  soil  of  the  highway  belongs  to  the  ?^-^^^  °* 
owner  of  the  inclosed  lands  between  which  it  passes ;  and  if 
the  land  on  each  side  of  the  road  is  held  by  different  owners, 
the  presumption  is  that  each  side  of  the  highway  to  the 
oiiedium  filum  vim  belongs  to  the  owner  of  the  adjoining 
land  (6).  The  presumption  is  rebutted  by  sufficient 
contrary  evidence  respecting  the  ownership ;  as  that  the 
highway  was  set  out  under  an  inclosure  Act,  which  also 
allotted  the  ownership  of  the  soil,  or  left  it  in  the  lord  of 
the  manor  (c) .  So,  where  the  lord  of  the  manor  took  tolls 
and  rents  for  the  use  of  the  soil  of  the  highway  ia  a  town, 
for  holding  markets  and  other  purposes,  it  was  held  suffi- 
cient evidence  to  rebut  the  presumption  of  ownership  in 
favour  of  the  adjoiniag  tenements  {d). 

The  presumption  includes  land  at  the  sides  of  the  high-  Land  at  sides 
way  between  it  and  the  adjoining  inclosure.    "  It  is  a  prima  °^  ^S^'^^T- 
facie  presumption  that  waste  land  on  the  sides,  and  the 
soil  to  the  middle  of  a  highway  belongs  to  the  owner  of 

(«/)  See  the  Metropolitan   Com-  (z)  See  post,  p.  559. 

mons  Act,   1866  (29  &  30  Vict.  o.  {a)  Duncan  v.    Zouc/i,    6    Q.   B. 

122)  ;  the  Commons  Act,  1876  (39  9U4. 

&  40  Vict.  c.  66)  ;  the  Metropohtan  (*)   Grose  y.  West,   7  Taunt.   41. 

OpenSpaoesAct,1877(40&4lViot.  See  Solmes  y.  BeUingham,  7  0.  B. 

c.  35);  the  Open  Spaces  Act,  1887  N.  S.   329;  29  L.  J.   C.  P.    134; 

(50  &  51  Vict.  c.  32)  ;  the  Settled  ante,  p.  204. 

Estates  Act,   1877  (40  &  41  Vict.  [c)  The  King  v.  Hatfield,  4  A.  & 

0  18)   s  20;  the  Settled  Land  Act,  E.   156;  Hooper  v.  Bourne,  L.  E. 

1882  (46  &  46  Vict.  c.  38),  =.  16 ;  the  3  Q.  B.  D.  259. 

Commonable  Eights  Compensation  {d)  Beckett  t.  Leeds,  L.  E.  7  Ch. 

Act,  1882  (45  &  46  Vict.  c.  16).  421. 
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the  adjoining  land.  The  rule  is  founded  on  a  supposition,: 
that  the  proprietor  of  the  adjoining  land  at  some  former 
period  gave  up  to  the  public  for  passage  all  the  land 
between  his  inclosure  and  the  middle  of  the  road"  (e). 
Ancient  highways,  being  for  the  most  part  uninelosed, 
gave  the  liberty  of  deviating  from  the  beaten  track  when- 
ever it  became  impassable,  therefore  the  owner  of  the  land 
could  not  inclose  without  leaving  sufficient  space  for 
deviation.  But  when  proper  provision  was  made  for 
repair  of  the  road,  these  spaces  were  no  longer  used  by 
the  public  and  reverted  absolutely  to  the  owner  (/) .  The 
rule  is  not  confined  to  freeholders.  "  It  applies  equally 
whether  the  party  occupying  the  adjoining  land  be 
a  freeholder,  leaseholder,  or  copyholder.  As  to  the 
property,  a  copyholder  stands  iij  the  place  of  the  lord ; 
the  leaseholder  in  the  place  of  the  lessor"  (^1. — But 
where  the  land  between  the  highway  and  the  adjoiaing 
inclosure  communicates  with  open  waste  or  other  land,  the 
presumption  in  favour  of  the  adjoining  owner  maybe  met 
by  a  stronger  presumption  that  all  such  land  lying  together 
is  in  the  same  ownership  (A).  It  may  also  be  met  by 
evidence  of  ownership  of  other  parts  of  the  land  similarly 
situated  ;  and  "  it  is  for  the  judge  to  decide  whether  there 
is  such  a  unity  of  character  in  the  different  parts  as  to 
render  evidence,  affecting  a  part  not  in  dispute,  admissible 
with  reference  to  the  part  in  dispute  "  («').  The  presump- 
tion may  also  be  rebutted  by  direct  evidence  of  title  to  the 
contrary  ;  as  by  showing  that  the  land  had  been  allotted 
under  an  inclosure  Act  as  being  waste  of  the  manor  {j). — 
Inclosing  up  The  owner  of  land  open  to  the  highway  may  inclose  it  up 
to  the  limit  of  the  highway.     The  Highway  Act,  1864, 

(e)  Bayley,    J.,   Doe  v.   Fearsey,  {g)  Holroyd,  J.,  -Do«  v.  Fearsey, 

7   B.    &   G.    306  ;    Grose  v.    West,  7  B.  &  C.  307. 

7  Taunt.  39.  (A)   Grose  v.  IVest,  7  Taunt.  39. 

if)  A.\)hot,G.S.,SieelY.PriclceU,'  [i)  Doe  v.    Kemp,    7  Bing.    332; 

2  Starkie,   468  ;   Cockburn,   C.  J.,  Simpson  v.  Dendy,  8  C.  B.  N.  S. 

Arnold  r.  Holbroolc,  L.  R.  8  Q.  B.  433. 

99;  42  L.  J.  Q.  B.  80.  (/)  Gery   v.  Redman,    L.   R.    1 

Q.  B.  D.  161  ;  4.5  L.  J.  Q.  B.  267. 


to  highway. 
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27  &  28  Yict.  0.  101,  s.  51,  wliicli  imposes  a  penalty  upon 
an  inoroacHment  by  building  or  fencing  "  on  the  side  of  or 
sides  of  any  carriage-way  within  fifteen  feet  of  the  centre 
thereof,"  applies  only  to  the  land  within  the  limits  of  the 
highway,  and  not  to  land  at  the  side  of  the  highway 
beyond  those  limits,  though  within  fifteen  feet  of  the 
centre.  The  section  does  not  extend  the  protection  of  the 
highway  to  fifteen  feet  from  the  centre,  where  the  highway 
is  in  fact  less  than  that  width ;  nor  does  it  protect  any  part 
of  a  highway  which  is  in  fact  beyond  fifteen  feet  from  the 
centre  (k). 

A  like  presumption  applies  in  the  construction  of  con-  Conveyance 
Yeyanoes.  Where  land  adjoining  a  highway  is  conveyed  tint^on^ 
by  a  description  in  general  terms,  or  as  abutting  on  a  highway, 
highway,  "the  presumedly  right  construction  is  that  it 
passes  the  soil  ad  medium  filum  rice  " ;  and  the  presumption, 
prevails,  though  reference  is  made  to  a  plan  or  measure- 
ment which  does  not  include  any  part  of  the  highway  (1) . 
So,  "  where  the  owner  of  two  pieces  of  land  conveys  them 
to  a  piirchaser,  if  a  public  road  lies  between  them,  the 
soil  of  the  road  passes  by  the  conveyance,  although  the 
conveyance  is  silent  as  to  its  existence,  and  although  the 
particular  measurement  of  each  piece  is  given,  and  would, 
exclude  the  road"  (ot). — But  where  a  conveyance  described 
two  parcels  of  land  by  reference  to  a  plan  and  schedule,  in 
which  they  were  respectively  numbered,  and  a  road  lying 
between  them  was  separately  numbered  and  entered  as  the 
property  of  another,  it  was  held  that  the  conveyance  did 
not  pass  the  road  («) .  And  where  the  land  piirchased  was 
described  as  bounded  by  an  intended  new  street,  it  was  held 
that  the  site  of  the  street  did  not  pass,  and,  the  intention 

Ik)  Eastern  V.  Eiclimond  Highway  (m)  Per  cur.    Salishury  v.    Great 

Board,  L.  K.  7  Q.  B.  69 ;  41  L.  J.  Northern  Ey.,  5  C.  B.  N.  S.  209.- 

M.  25  ;  post,  p.  547.  See  the  like  rule  stated  respecting 

(I)  Simpson   v.  Dendy,   8   C.   B.  the  bed  of  a  river,  in  Micklethivatt 

N.  S.  433 ;   Berridye  v.   Ward,  10  v.   Newlay  Bridge   Co.,    L.   R.   33 

C.  B.  N.  S.  416  ;  per  cur.  The  Queen  C.  D.  133  ;  ante,  p.  154. 
V.  Strand  Union,  4  B.  &  S.  526 ;   33  [n)  Salishury  v.   Great  Northern 

L.  J.  Q.  B.  300.  Ry.,  5  C.  B.  N.  S.  174. 
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not  hayirig  been  carried  out,  it  remained  the  property  of 
the  vendor  (o). 

Eights  of  "  The  owner,  who  dedicates  to  public  use  as  a  highway 

hi^hwayf  °  ^  portion  of  his  land,  parts  with  no  other  right  than  a  right 
of  passage  to  the  public  over  the  land  so  dedicated,  and 
may  exercise  all  other  rights  of  ownership,  not  inconsistent 
therewith"  {p).  Thus,  trees  growing  upon  the  highway, 
though  they  may  be  removeable  as  obstructions  to  the 
trafSc,  presumptively  belong  to  the  owner  of  the  soil  (q). — 
The  ownership  of  the  soil  of  a  highway  is  sufficient  to 
entitle  the  owner  to  claim  superfluous  land  taken  by  a 
railway  company  adjoining  the  highway,  as  being  the 
"adjoining  owner"  under  the  Lands  Clauses  Act,  1845, 
s.  127 ;  and  to  preclude  the  owner  of  land  adjoining  the 
highway  on  the  other  side  from  so  claiming  {)•) . — The 
owner  is  rateable  in  respect  of  the  highway,  if  he  derives 
any  profit  from  it,  as  in  the  case  of  tolls  payable  for  its 
use  (s).  But  the  owners  of  the  soil  of  a  highway  were 
held  not  chargeable  with  contribution  to  the  expense  of  the 
sewers  and  paving  of  a  new  street,  as  being  "  owners  of 
land  abutting  on  such  street,"  under  the  Metropohs 
Management  Act,  1862,  25  &  26  Yict.  c.  102,  ss.  62,  77, 
and  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55, 
s.  150,  the  ownership  not  being  profitable  or  beneficial  (t). 
Trespass  on  The  owner  of  the  soil  may  bring  an  action  of  trespass 

highway.         £^^  ^^  invasion  of  his  possession  (m)  ;  and  he  may  maintain 
an  action  of  ejectment  to  recover  possession  of  an  encroaeh- 

(o)  Zeiffh  V.  Jack,  L.  B.  5  Ex.  D.  M.  33. 

264 ;  49  L.  J.  Ex.  220.  {()   Flumstead  Board  r.   British 

{p)  Per  cur.  St.  Mary  Newington  Land  Co.,  L.  R.  10  Q.  B.  203 ;  44 

V.   Jacobs,  L.  K.  7  Q.  B.  47 ;  41  L.  J.  Q.  B.  38 ;   Great  Eastern  My. 

L.  J.  M.  72.  V.  Hackney  Board,  L.  R.  8  Ap.  Ca. 

{q)  Turner  v.  liingwood  Sighway  687  ;  52  L.  J.  M.  105  ;  Sampstead 

Board,  L.  R.  9  Eq.  418.  Vestry  v.  Cotton,  L.  R.  16  Q.  B.  D. 

(r)  Hooper   v.   Bourne,    L.  R.    3  480.     See  JAghtbound  v.  Bebington 

Q.  B.  D.  269.  Board,  L.  R.  14  Q.  B.  D.  853;  55 

(s)  See  The  King  v.  Mersey  Nav.  L.  J.  M.  94. 

Co.,    9  B.  &  0.    95  ;    The  King  v.  {u)  Lade  v.  Shepherd,  2  Strange, 

Thomas,   9  B.  &  C.  114;  Lewis  v.  1004;  Stevens  y.  Whistler,  11  East, 

Sa-ansea,  .5  E.  &  B.  508  ;  25  L.  J.  51. 
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ment  wrongfully  made  (»).  The  Court  -will  also  grant  an 
injunction  to  restrain  a  continuing  trespass  to  the  soil  of  a 
highway ;  as  where  a  person  opened  the  surface  and  laid 
waterpipes  in  the  soil  without  the  consent  of  the  owner, 
and  without  any  statutory  authority  for  that  purpose  («■). 
' — A  person  using  a  highway  for  any  purpose  other  than 
passing  and  repassing  according  to  the  lawful  use,  is  a 
trespasser  against  the  owner  of  the  soil  {x) ;  as  if  he  puts  his 
cattle  upon  the  highway  to  feed  {y).  And  if  cattle  are 
trespassing  upon  the  highway  and  they  escape  into  the 
adjacent  land  through  defect  of  fences,  the  latter  trespass 
is  not  excused,  as  it  would  be  if  the  cattle  were  lawfully 
usiag  the  highway  for  passing  only  {£).  A  person  who 
uses  a  highway  in  search  of  game  commits  a  "trespass 
by  entering  or  being  upon  land  in  search  of  game  "  within 
the  statute  1  &  2  Will.  IV.  c.  32,  s.  30,  and  may  be  con- 
victed of  an  offence  under  that  statute,  which  imposes  a 
penalty  upon  such  a  trespass  («). 

The  ownership  of  the  soil  of  highways  vested  in  pubKc  Owneraliip 
bodies  by  Act  of  Parliament,  depends  upon  the  construe-  ^^er  ^^^^ 
tion  of  the  Act.     The  Turnpike  Acts  did  not,  ia  general,  statutes. 
divest  the  property  in  the  soil.     The  duty  of  maintaining 
the   road   was    vested   in    trustees;    but  the   property  in 
the  soil,  and  whatever  rights  were  consistent  with  those  of 
the  public,  remained  as  before  {b) .     The  Turnpike  Acts,  Turnpike 
for  the  most  part,  have  recently  been  repealed,  and  the 
roads  converted  into  "  main  roads  "  under  the  control  of 
the  local  authority  as  surveyor  of  highways  (c). — By  the 

(d)   Goodtitle  T.   Alker,    1   Burr.  (z)  Dovaston  v.  Pmjne,  2  H.  Bl. 

133.  527  ;  2  Smith,  L.  C.     See  Fawcett 

Iw)  Goodson  v.  Richardson,  L.  E.  v.  Yorh  and  Midland  Hi/.,  16  Q.  B. 

9  Oh.  221;  43  L.  J.  C.  790.     See  610;  20  L.  J.  Q.B.  222  ;  posiJ,  p.  501. 

The  Queen  v.  Longton  Gas  Co.,  29  (a)   The  Queen  y .  Pratt,  4  E.  &  B. 

L.  J.  M.  118.  860  ;  24  L.  J.  M.  113  ;  ante,  p.  75. 

(x)  Lade  v.  Shepherd,  2  Strang-e,  (S)    Salisbury  v.    Great  Northern 

1004  ;  seepost,  p.  495.  Htj.,  5  C.  B.  N.  S.   208;  Kenyon, 

(«)  Stevens  v.  Whistler,  11  East,  C.  J.,  Davison  v.  Gill,  1  East,  69. 

51.  (e)  See  Highway  Act,  1878,  41 

&  42  Viet.  c.  77,  s.  13,  post,  p.  524. 
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Public  Health  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55,  s.  149,  "  AU: 
streets,  being  highways  repairable  by  the  inhabitants  at 
large,  within  any  urban  district  shall  vest  in  and  be  under 
the  control  of  the  urban  authority."  This  enactment  not 
only  gives  the  control  of  the  highway,  it  divests  the  pro- 
perty and  possession  of  the  surface  from  the  former  owner- 
and  vests  it  in  the  local  authority  for  all  purposes  of  the 
Aot{d),  The  property  thus  vested  includes  the  herbage 
growing  upon  the  sides  of  the  highway,  so  as  to  entitle  the 
Metropolis  local  authority  to  let  it  for  pasture  (e). — The  Metropolis 
Management  -j^^^^^  Management  Act,  1855,  18  &  19  Vict.  c.  120,  s.  96, 
enacts  in  similar  words  and  with  the  same  effect ;  but  the 
property  thus  vested  in  the  board,  including  only  so  much 
of  the  surface  as  is  necessary  for  the  highway,  does  not 
entitle  the  local  authority  to  remove  telegraph  wires  laid 
across  the  highway  above  the  houses  (/).  The  property 
of  the  local  authority  in  the  soil  of  highways  continues 
only  so  long  as  the  highways  continue ;  and  if  they  are 
legally  stopped  or  diverted,  the  statutory  title  ceases  and 
the  land  reverts  to  the  former  owner  {g). 
Compensation  Acts  of  Parliament  which  give  statutory  powers  to  take 
takenr  highways  for  public  purposes  usually  disregard  the  interest 

of  the  original  owner  of  the  soil.  Thus  railway  companies 
generally  have  powers  to  take  streets  and  public  ways, 
without  compensating  the  owners  of  the  soil,  or  dealing 
with  them  as  for  the  purchase  of  land  (h).  But  for 
tunnelling  under  a  highway  they  must  proceed  to  pur- 
chase the  land,  or  to  give  compensation  in  the  usual 
way  (i) .  So  gas  and  water  companies  axe  generally  em- 
powered to  break  open  the  soil  of  public  streets  and  high- 
ways and  lay  down  pipes,  without  compensation  to  the 

(d)  Burgess  v.  Northwick  Board,  (g)  RoUsy.  St.  George,  Southwarlc, 
L.  R.  6  Q.  B.  D.  264  ;  50  L.  J.  L.  E.  14  C.  D.  785  ;  49  L.  J.  C. 
C.  P.  219.  691. 

(e)  Coverdale  v.  Charlton,  L.  E.  4  (A)  Touch  v.  Mast  London  Ry.,  L. 
Q.  B.  D.  104  ;  47  L.  J.  Q.  B.  446.  E.  16  Eq.  108  ;  42  L.  J.  C.  477. 

(/)    Wi'iidM-orth   T.    United  Tel.  {i)  Jiamsden  v.  Manchester  Si/.,  I 

Co.,  L.  E.  13  Q.  B.  D.  904  ;  53  L.      Ex.  723. 
J.  Q.  B.  449. 
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owner  of  the  soil,  except  for  damage  thereby  done  to  his 
property  below  the  surface  {j ) . 

In  pleading  a  public  highway  it  is  not  necessary  to  state  Limits  of 
any  termini,  because,  as  it  is  said,  "  a  highway  leads  over  tefminif' 
the  whole  kingdom  from  sea  to  sea";    differing  in  this 
respect  from  a  private  way,  in  pleading  which  it  is  neces- 
sary to  state  both  the  terminus  a-  quo  and  the  terminus  ad 
quern  with  certainty  (k) . 

"  In  the  case  of  an  ordinary  highway  running  between  Width  of 
fences,  although  it  may  be  of  a  varying  and  unequal  §'  ^  J'" 
width,  the  right  of  passage  or  way,  prima  facie  and  unless 
there  be  evidence  to  the  contrary,  extends  to  the  whole 
space  between  the  fences ;  and  the  pubhc  are  entitled  to 
the  entire  of  it  as  the  highway,  and  are  not  confined  to 
the  part  which  may  be  metalled  or  kept  in  order  for  the 
more  convenient  use  of  carriages  and  foot  passengers"  (l). 
"  All  the  ground  that  is  between  the  fences  is  presumably 
dedicated  as  highway,  unless  the  nature  of  the  ground  or 
other  circumstances  rebut  that  presumption."  But  where 
a  road  runs  over  open  ground  and  there  are  no  fences, 
there  is  nothing  to  raise  the  presumption  that  any  part  of 
the  open  ground  beyond  the  road  actually  used  has  been 
dedicated  as  highway  (w). — Where  a  highway  had  been 
set  out  under  an  Inclosure  Act  of  the  width  of  fifty  feet, 
and  twenty-five  feet  only  of  the  space  had  been  used  as  a 
beaten  road  and  the  rest  had  become  overgrown  with  trees 
and  impassable ;  it  was  held  that  the  trees  were  removable 
as  a  public  nuisance,  though  when  removed  they  might  be 
the  property  of  the  owner  of  the  soil ;  for  that  the  public 

{j)  Thompson  v.    Sunderland  Gas  {I)  Per  cur.  Queen  \.  United  King - 

Co.,  L.  R.  2  Ex.  D.  429  ;  46  L.  J.  dom  Telegraph  Co.,  2  B.  &  S.  647  ; 

Ex.   610  ;    Normanton  Gas    Co.   v.  31  L.  J.  M.  166.     And  see  Harris 

Po^«,  52  L.  J.  Q.  B.  629.  v.   Mobbs,  L.  E.   3    Ex.   D.    268; 

{k)  Salsey's    Gate,    Latch.    183  ;  WilTtins  v.  Bay,  L.  K.  12  Q.  B.  D. 

3  Salk.   183;    Rouse  v.   Bardin,    1  110. 

H.  Bl.  352 ;  Taunton,  J.,  Simpson  {m)    Blackburn,    J.,    Easton    y. 

-V.   Zewthwaite,    3  B.   &  Ad.   233 ;  Richmond  Highway  Board,  L.  E,.  7 

ante,  p.  208.  Q.  B.  75  ;  41  L.  J.  M.  25. 
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rights  could  not  be  lost  or  abandoned  over  any  part  of  the 
highway  (n).  So,  where  ditches  were  cut  through  the 
strips  of  grass  land  at  the'  sides  of  the  made  road,  being 
parts  of  the  highway,  to  the  obstruction  of  persons  wait- 
ing and  riding,  they  were  held  to  be  a  public  nuisance ; 
which  could  not  be  justified  unless  necessarily  made  for 
the  draining  of  the  road  (o). — Encroachments  by  making 
any  building  or  fence  upon  the  sides  of  a  highway  within 
fifteen  feet  of  the  centre  are  subject  to  a  special  penalty 
imder  the  Highway  Act  (p). 
from^ki-  -^^  common  law  if  a  highway  through  uninclosed  land 

"sfay.  -was  impassable  for  want  of  repair,  the  limits  of  the  way 

being  iadefinite,  the  public  might  pass  on  the  adjacent 
grovmd(g).  But  if  a  highway  was  origiaally  dedicated 
within  defined  limits,  there  was  no  right  of  deviation  extra 
viam  (r).  If  the  limits  of  a  highway  were  originally  un- 
defined the  owner  of  the  laud  might  inclose  against  devia- 
tion ;  but  subject  to  the  condition  of  leaving  a  sufiicient 
space  for  the  public,  and  keeping  it  in  such  repair  as  to 
prevent  the  excuse  for  deviation ;  and  he  is  then  charge- 
able with  the  repair  as  long  as  the  in  closure  continues  (s). 
But  where  an  ancient  highway  over  open  common  fields 
was  set  out  of  a  certain  width  by  the  commissioners  under 
an  Inclosure  Act,  it  was  held  that  the  allottees  who  La- 
closed  the  adjoining  land  were  not  liable  to  repair,  because 
the  highway  was  defined  by  the  authority  of  the  Act,  and 
not  by  their  inolosures  (t) . — Where  the  owner  of  the  soil 
wrongfully  obstructs  a  highway,  the  public  are  justified  in 
deviating  over  his  land,  but  the  original  highway  is  not 
lost  however  long  the  deviation  continues ;  nor  does  such 

(«)   Turner -7.  RingwoodSighway  (r)  Tfie  JTinffy.  Fhchiow,l'Bvjrr. 

■Board,  L.  R.  9  Eq.  418  ;   The  King  461;  Arnold  v.  Holbrook,  L.  R.  8 

V.  Wright,  3  B.  &  Ad.  681.  Q.  B.  96 ;  42  L.  J.  Q.  B.  80. 

(o)  Nicol  Y.  Beaumont,  53  L.  J.  C.  (s)  Duncombe's    Case,    Cro.    Car. 

853.  366 ;  The  Xing  v.  Stoughton,  2  "Wms. 

{ p)  See  Easton  Y.  Bichmond High-  Saimd.   160;   Abbott,   0.  J.,  Steel 

way  Board,  supra  ;  post,  p.  547.  v.  Prickeit,  2  Stark.  468. 

[q)  Absor  y.  French,  2  Show.  28  ;  (t)  The  King  t.  Flecknow,  1  Burr. 

Mansfield,  C.  J.,  Taylor  v.   White-  461. 
head,  2  Dougl.  748. 
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deviation  establish  any  permanent  dedication  of  the  new 
way,  because  it  is  referred  to  the  obstruction  for  its  origin 
and  continuance  (m). 

The  public  are  entitled  to  use  a  highway  for  passing  Public  use  of 
and  repassing,  on  foot,  or  with  horses,  carts,  and  cattle,  °  ^'''^' 
according  to  the  species  of  highway ;  any  other  use  of  the 
highway  that  obstructs  the  public  use  of  any  part  of  the 
highway  for  passing  and  repassing  is  a  nuisance  which 
may  be  met  by  indictment  on  behalf  of  the  public,  or  by 
action  at  the  suit  of  a  person  suffering  damage,  or  in  some 
cases  by  summary  proceedings  for  penalties.  It  may  also 
be  a  tres]Dass  agaiust  the  owner  of  the  soil  {v). 

There  is  no  right  at  common  law  in  the  public  to  occupy  Public 
any  part  of  a  highway  for  the  purpose  of  holding  public  ^"^^  ™°^' 
meetings  {lo).  Collecting  a  crowd  and  addressing  them, 
whereby  part  of  a  highway  was  obstructed,  though  the 
passage  by  another  part  was  left  open,  was  held  to  be  an 
offence  within  the  Highway  Act,  1835,  5  &  6  WiU.  IV. 
c.  50,  s.  72,  which  imposes  a  penalty  upon  any  person 
"  who  shall  in  any  way  wilfully  obstruct  the  free  passage  of 
any  highway"  («).  There  is  no  right  of  holding  a  public 
meeting  on  a  common  dedicated  to  the  use  and  recreation 
of  the  public  under  the  Metropolitan  Commons  Act,  1866, 
29  &  30  Yict.  c.  122 ;  and  a  bye-law  prohibiting  the 
delivery  of  any  public  speech  or  address,  except  by  per- 
mission of  the  proper  authority,  was  held  valid  [y) .  There 
is  no  general  right  of  holding  and  addressing  public  meet- 
ings in  royal  parks,  although  the  public  may  have  been 
prescriptively  licensed  to  enter  and  use  them  for  recreation 
and  exercise;  and  by  the  Parks  Eegulation  Act,  1872, 

(w)  Absor  V.  French,  2  Show.  28  ;  Graham,  4  Times,  L.  E.  212;   Ex 

The  King  v.  Warde,  Cro.  Car.  266  ;  parte  Lewis,  L.  E.  21  Q.  B.  D.  191 ; 

Dawes  t.   Hawkins,  8  C.   B.  N.  S.  57  L.  J.  M.  108. 

848 ;   29  L.  J.  C.  P.  343.     As  to  (x)  Horner  v.  Cadman,  5.5  L.  J. 

deviation  from  a  private  way,  see  M.  110;  Back  v.  Holmes,  57  L.  J. 

ante,  p.  209.  M.  37. 

(v)  See  ante,  p.  491 ;  post,  p.  542.  {y)  De  Morgan  v.  Metrop.  Soard, 

(w)  See  Charles,  J.,  The  Queen  v.  L.R.5Q.  B.D.  155  ;  49L.  J.M.51. 
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Excessive  and 
extraordinary 
traffic. 


Locomotives. 


Tramways. 


Telegraph 


35  &  36  Yict.  c.  15,  which  applies  to  royal  parks  under 
the-  management  of  the  commissioners  of  public  works,  the 
delivering  of  a  public  address,  except  in  accordance  with 
the  rules  provided  by  the  Act,  is  made  a  penal  offence  («/). 

No  complaint  can  be  made  of  nuisance  caused  merely 
by  the  extension  or  enlargement  of  lawful  traffic ;  as  by 
an  incessant  driving  of  great  numbers  of  cattle  in  the 
usual  manner  (z) ;  or  by  an  increased  carrying  of  stone 
from  quarries  in  the  ordinary  carts  and  loads  {a).  But 
carrying  an  excessive  and  unusual  weight  upon  a  highway 
is  a  nuisance  indictable  at  common  law  (i).  By  the  High- 
way Act  of  1878,  41  &  42  Yict.  c.  77,  s.  23,  special  provi- 
sion is  made  for  the  recovery  of  extraordinary  expenses 
incurred  by  highway  authorities  in  repairing  the  highway 
by  reason  of  damages  caused  by  excessive  weights  or  extra- 
ordinary traffic,  from  any  person  by  whose  order  such 
weight  or  traffic  has  been  conducted  (c) . — The  use  of  the 
highway  for  the  modern  traffic  of  locomotive  engines  is 
regulated  by  the  Locomotive  Acts,  1861,  24  &  25  Vict, 
c.  70  ;  1865,  28  &  29  Vict.  c.  83 ;  and  the  Highways  and 
Locomotives  Act,  1878,  41  &  42  Vict.  c.  77  (rf).— The  use 
of  highways  for  the  construction  and  working  of  tramways 
is  regulated  by  the  Tramways  Act,  1870,  33  &  34  Vict, 
c.  78.  A  tramway  laid  upon  the  highway  without  statu- 
tory authority  is  indictable  as  a  nuisance,  though  attended 
with  convenience  to  those  of  the  public  who  use  it;  for 
part  of  the  public  are  not  excused  in  using  the  highway 
for  their  own  convenience  in  a  manner  which  obstructs  it 
to  the  rest  of  the  pubHo  (e) . 

Statutory  power  has  been  given  to  telegraph  companies 


(y)  Bailey -v.  Williamson,  L.  R.  8 
Q.  B.  D.  118;  42  L.  J.  M.  49. 

(z)  See  Truman  v.  London  and 
Brighton  Ey.,  L.  R.  11  Ap.  Ca.  45  ; 
55  L.  J.  C.  354. 

(a)  Wallington  v.  Soskins,  L.  R. 
6  Q.  B.  D.  206 ;  50  L.  J.  M.  19. 

(«)   3  Salk.  183,  Egerhfs  Case. 

(c)  Wallington  v.  Hoskins,  supra; 
.Aveland  v.   Lvcas,    L.  R.  5  C.  P. 


D.  211  ;  49  L.  J.  C.  P.  643;  Fool 
Board  Y.  Gunning,  51  L.  J.  M.  49. 

{d)  See  The  Queen  v.  Kitchener, 
L.  R.  2  C.  C.  R.  88  ;  43  L.  J.  M. 
9  ;  ParkynsY.  Preist,  L.  R.  7  Q.  B. 
D.  313;  50  L.  J.  M.  C.  148. 

(e)  The  Queen  v.  Train,  2  B.  &  S. 
640;  31  L.  J.  M.  169;  see  Brad- 
burn  V.  Morris,  L.  R.  3  C.  D.  819. 


CHAP.  IV.    HIGHWAYS.  497 

to  place  and  maintain  telegraph  posts  upon  any  public 
road  with  the  consent  of  the  road  authority  (/).— Tele- 
graph posts  placed  upon  a  highway  without  statutory 
authority,  though  not  placed  upon  the  made  road  or  foot- 
path and  though  leaving  sufficient  space  for  public  traiSc, 
were  held  to  be  an  indictable  nuisance  ;  for  the  public  are 
entitled  to  the  whole  space  of  the  highway  and  to  every 
part  of  it  (17).  But  telegraph  wires  carried  in  the  space 
above  the  houses  are  not  an  infringement  of  highway 
rights ;  which  extend  only  to  so  much  of  the  surface  and 
space  above  as  is  necessary  for  the  public  traffic  (/?) . 

"  Where  there  is  a  public  highway,  the  owners  of  land  Special  use 
that  comes  up  to  it  have  a  right  to  go  on  it,  for  the  pur-"  owner, 
pose  of  using  it,  at  any  spot  from  their  o^vn  land ;  he  who 
has  dedicated  the  land  to  all  the  public  has  no  right  to 
complain  that  those  particular  persons  have  come  on  it  at 
that  spot  more  than  any  other"  («).  The  owner  of  land  Access, 
adjoining  a  highway  may  maintain  an  action  for  obstruct- 
ing the  access  to  and  from  the  highway,  and  may  claim 
damages  or  an  injunction ;  and  in  the  case  of  a  public 
company  acting  with  statutory  powers  he  may  claim  com- 
pensation for  his  land  being  injuriously  affected  by  the 
obstruction  of  access  [j).  A  public  way  differs  in  this 
respect  from  a  private  way,  which  can  be  used  only  for  the 
service  of  the  dominant  tenement,  and  between  the  pre- 
scribed termini  {k). — The  owner  of  land  adjoining  a  high- 
way, being  therefore  presumptively  owner  also  of  the  soil 
of  the  highway  subject  to  the  rights  of  the  public,  was 
held  entitled  to  cross  the  footpath  of  the  highway  from 

(/)  Telegraph  Acts,  1863  (26  &  (i)    Blackburn,    J.,  Marshall  v. 

27  Vict.  0.   112);    1868  (31  &   32  Ullesivater  Nav.,   L.    E.    7   Q.   B. 

Vict.  c.  110).  166  ;  41  L.  J.  Q.  B.  45;  Cairns, 

(g)   Queen  y.  United  Kingdom  Te-  L.   C,  Lyon    v.  Fishmongers'    Co., 

legraph  Co.,   2  B.  &  S.  647;   31  L.  L.  E.  1  Ap.  Ca.  676;  46  L.  J.  C. 

J.  M.  166.  68. 

(/i)    Wandsworth  v.    Vnited  Tele-  (j)   Caledonian  Ry.    v.    Walker's 

'  Co.,  L.  E.  13  Q.  B.  D.  904  ;  Trustees,  L.  E.  7  Ap.  Ca.  259. 


53  L.  J.  Q.  B.  449.  {^  ^»ie,  p.  208. 
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the  carriage  way  into  his  premises  with  carriages  for  the 
conveyance  of  persons  and  goods,  although  he  unavoidably 
damaged  the  pavement  in  so  doing  ;  for  that  "  the  appro- 
priation, made  to  and  adopted  by  the  public,  of  a  part  of 
the  street  to  one  kind  of  passage  and  another  part  to 
another,  does  not  deprive  him  of  any  rights,  as  owner  of 
the  land,  which  are  not  inconsistent  with  the  right  of 
passage  by  the  public"  ;  and  that  "the  provisions  of  the 
Highway  Acts  are  subordinate  to  the  paramount  rights 
reserved  by  the  owner"  (/).  Where  a  highway  together 
with  the  adjacent  houses  had  sunk  in  consequence  of  the 
working  of  mines  below  the  surface,  it  was  held  that  the 
highway  authority,  in  exercise  of  the  ordinary  duty  of 
repairing  the  road,  was  justified  in  raising  it  to  the  original 
level,  though  the  access  to  and  from  the  sunken  houses 
was  thereby  obstructed  («?). — But  a  highway  may  be 
originally  dedicated  to  the  public  with  reservation  of  a 
fence  against  adjoining  land ;  so  that  the  owner  of  the 
adjoining  land  would  have  no  right  to  break  through 
and  make  a  thoroughfare  to  such  highway  («) .  So,  land 
may  be  sold  with  reservation  to  the  vendor  of  a  wall  or 
fence  between  the  land  sold  and  a  highway;  the  purchaser 
of  the  land  could  not  then  trespass  upon  the  wall  to  reach 
the  highway ;  it  is  immaterial  how  narrow  the  strip  is  by 
which  he  is  separated,  if  his  land  does  not  "  front,  adjoin, 
or  abut"  upon  the  highway,  he  has  none  of  the  rights  or 
liabilities  of  a  frontager  (o). 
Use  of  high-  The  owner  of  a  tenement  adjoining  a  highway  is  also 
service  of  entitled  to  make  a  reasonable  use  of  the  highway  for  the 
adjoining         special  scrvice  of  his  tenement ;  as  for  receivinff  coals  into 

premises.  '^  .     '  ° 

a  cellar  through  a  coal-hole  in  the  pavement ;    for  loading 
and  unloading  goods  from  carriages,  and  for  other  like 

{1}  St.  Mary,  Neioingtmi  v.  Jacohs,  (n)   Woodyer  v.  Sadden,  5  Taunt. 

L.  R.  7  Q.  B.  47  ;  41  L.  J.  M.  72.  125. 

See  Sellors  v.  Matlock  Board,  L.  K.  (o)  Brewer  v.  Broivn,  L.  E.   28 

14  Q.  B.  D.  935.  C.  D.  309 ;  54  L.  J.  C.  605  ;  Light- 

(m)  Burgess    v.  Northwick  Local  lound  v.  Beiington,  L.  R.  14  Q.  B. 

Board,  L.  R.   6  Q.  B.  D.  264  ;  50  D.  849  ;  64  L.  J.  M.  C.  130. 
L.  J.  C.  P.  219. 
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temporary  obstructions  ;  but  subject  to  legal  responsibility 
for  an  excess  or  abuse  in  the  exercise  of  sucb  right  ( p) . 
Accordingly,  for  the  tenant  of  premises  on  the  highway  to 
keep  horses  and  carts  standing  an  unreasonable  time  upon 
the  highway  .for  the  convenience  of  his  private  business  is 
an  indictable  nuisance ;  and  if  it  causes  damage  to  a 
neighbour,  it  is  matter  for  an  action  or  for  injunction  [q)  ; 
but  it  is  not  such  a  permanent  nuisance  as  entitles  a  rever- 
sioner of  the  adjacent  land  to  sue  (r). — "  So  as  to  repairing 
a  house,  the  public  must  submit  to  the  inconvenience 
occasioned  necessarily  ia  repairing  the  house  ;  but  if  this 
inconvenience  is  prolonged  for  an  unreasonable  time,  the 
party  may  be  indicted  for  a  nuisance"  (s).  And  if  a  person 
places  building  materials  upon  the  highway  and  thereby 
obstructs  the  access  to  another  person's  house,  and  causes 
loss  and  inconvenience,  he  may  be  charged  in  an  action 
for  special  damages  {t).  A  custom  of  the  City  of 
London  for  any  person,  having  occasion  to  erect  or  pull 
down  any  buildiag,  to  erect  a  hqarding  to  enclose  part  of 
the  highway,  with  the  licence  of  the  Lord  Mayor,  was 
held  a  reasonable  and  valid  custom  [u) . — The  occupier  of 
premises  adjoining  a  highway  is  not  entitled  to  use  the 
sides  of  the  highway  for  cutting  wood  {v),  and  a  claim,  by 
custom  for  the  inhabitants  of  a  town  to  stack  wood  upon 
the  sides  of  the  highway  for  the  use  of  their  houses  was 
held  unreasonable  and  bad  {tv).  The  keeping  of  agricul- 
tural implements  or  other  goods  upon  the  sides  of  the  high- 
way until  wanted  for  use  is  illegal  {x) ;  so,  the  keeping  of 
pubhc   vehicles  standing  upon  the  highway  waiting  for 

Op)  Fer  cur.  The  Queen  v.  Longton  404  ;  Fritz  t.  Sohson,  L.  R.  14  0. 

Gas  Co.,  29  L.  J.  M.  118.  D.  542 ;  49  L.  J.  C.  321. 

[q)   The  King  t.  SiisseU,  6  East,  (u)  Bradbee  t.    Christ's  Hospital, 

427 ;  Benjamin  v.  Storr,  L.  B.  9  C.  4  M.  &  G.  714. 

P.  400  ;  43  L.  J.  C.  P.  162.  (»)   The  King  v.  Jones,  3  Camp. 

(r)  Mott   V.  Shoolbred,  L.  P.   20  230. 

Eq.  22  ;  44  L.  J.  C.  380.  [lo)  Fowler  v.  Sanders,  Cro.  Jao. 

(s)  Ellenborough,  C.J.,  TheKing  446. 

T. /ones,  3  Camp.  231.             -  {x)   Wilkins  v.   Bay,    L.   E.   12 

it)  Bush  V.  Steinman,  1  B.  &  P.  Q.  B.  D.  110. 
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passengers  an  unreasonable  time  (y) ;  and  tlie  keeping  by 
an  innkeeper  of  the  carriages  of  his  guests  upon  the 
highway  (s) . — The  occupier  of  a  house  cannot  enter  upon 
and  open  the  soil  of  the  adjoining  highway  for  the  purpose 
of  laying  down  service  pipes  for  gas  or  water,  without 
statutory  authority,  even  with  consent  of  the  owner  of  the 
soil  (ff) ;  nor  can  he  open  the  soil  to  make  an  entrance  to 
cellars  under  the  highway ;  where  such  openings  exist 
they  are  presumedly  made  before  the  dedication  of  the 
highway,  or  under  a  local  custom  (b). 
Use  of  pnblio  Upon  the  same  principle  a  riparian  owner  upon  a  public 
navigable  river,  being  a  highway,  has  a  special  and  ex- 
clusive right  of  access  to  and  from  his  land,  besides  his 
right  of  navigation  in  common  with  the  rest  of  the 
public  (e)  ;  and  this  right  is  protected  by  an  action  for 
damages,  or  for  an  injunction,  or  by  a  claim  for  compen- 
sation (d).  He  has  also  the  right  of  mooring  vessels  oppo- 
site his  premises  for  the  loading  and  unloading  of  goods, 
subject  to  the  public  rights  of  navigation  and  the  like 
rights  of  his  neighbours ;  and  for  this  purpose  he  is  not 
restricted  to  the  space  opposite  his  own  premises,  but  may 
moor  a  vessel,  being  of  an  ordinary  size  and  kind,  which 
extends  in  length  beyond  his  own  premises  (e) .  So,  a  dock 
owner  is  entitled  to  access  for  vessels  from  a  public  river 
through  his  dock  gates  at  all  reasonable  times  ;  but  he  has 
no  right  to  place  a  permanent  obstruction  opposite  his 
dock  gates  for  the  purpose  of  preventing  other  vessels 
mooring  there  (/) . 

(y)   The  King  v.  Cross,  3  Camp.  L.  R.7Q.B.  166;  41  L.  J.Q.  B.  41 ; 

224.  Sell  V.  Quebec,  L.  R.  5  Ap.  Ca.  84  ; 

(z)  Gerrinff  V.  Sarjield,  16   C.  B.  see  Att.-Gm.  Straits  Settlement  v. 

N.  S.  597.  Wemyss,  L.  R.  13  Ap.  Ca.  192  ;  .07 

(«)   The  Queen  v.  Zongton  Gas  Co.,  L.  J.  P.  C.  62 ;    and  see  ante,  p. 

29  L.  J.  M.  118  ;   Goodson  v.  Rich-  156. 

ardson,  L.  R.  9  Ch.  221;  43  L.  J.  (d)  Lyon  v.  Fishmongers'  Co.,  L. 

C.  790 ;  ante,  p.  491.  R.  1  Ap.  Ca.  662  ;  46  L.  J.  C.  68. 

(b)  JPer  cur.  The  Queen  v.  Longton  {e)   Original   Hartlepool    Coll.    v. 
Gas  Co.,  supra.  Gibb,  L.  R.  5  C.  D.  713  ;  46  L.  J. 

(c)  Uose-v.  Groves,  5  M.  &  G.  613  ;       C.  311. 
Att.-Gen.  v.  Thames  Conserv.,  1  H.  (/)   Original  Hartlepool  Coll.   T. 
<S:M.  1;  Marshall^.  I'llcsicater Nav.,        Gibb,  supra. 
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There  is  no  obligation  upon  the  owner  of  adjoining  land  Fencing  land 
to  fence  against  the  highway ;  he  presumptively  does  so  iaghwaj. 
only  for  his  own  protection  and  convenience.  If  cattle 
being  driven  along  the  highway  la'wfully  and  in  a  proper 
manner  stray  on  to  the  adjoining  land  through  defects  in 
a  fence  without  any  negligence  of  the  driver,  and  eat  the 
grass  or  crops  there  growing,  the  owner  of  the  cattle  is 
excused  the  trespass ;  but  he  is  bound  to  remove  the  cattle 
as  soon  as  it  is  reasonably  possible  to  do  so  under  the  cir- 
cumstances (g).  If  cattle  being  on  the  highway  without 
lawful  excuse,  that  is,  for  any  other  purpose  than  a  lawful 
use  of  the  highway  for  passage  to  and  fro,  stray  on  to  the 
adjoiniag  land,  though  through  a  defect  of  the  fence,  the 
trespass  is  not  excused.  "  The  question  whether  the  owner 
of  the  cattle  is  a  trespasser  or  not,  by  his  cattle,  depends 
upon  the  fact  whether  he  was  passing  and  repassing  and. 
using  the  road  as  a  highway,  or  whether  his  cattle  were  in 
the  road  as  trespassers "(/?-) .  The  same  rule  applies 
whether  the  highway  is  through  open  unfenced  fields  or 
through  the  streets  of  a  town ;  so  where  an  ox  being 
driven  in  a  usual  and  proper  manner  through  a  town, 
strayed  into  an  open  shop,  and  there  did  damage  to-  the 
goods,  it  was  held  that,  no  negligence  being  proved  against 
the  driver,  the  owner  of  the  ox  was  not  liable  for  the  tres- 
pass and  damage  done  (i). — A  person  suffering  his  cattle 
to  stray  off  his  own  land  on  to  the  highway  through  defect 
of  his  fence  or  otherwise,  is  liable  to  compensate  for  all 
damage  caused  by  his  cattle  being  unlawfully  upon  the 
highway;  nor  can  he  recover  for  any  injury  they  may 
meet  with  as  trespassers.  But  railway  companies  are 
bound  by  statute  to  fence  then-  lines  against  cattle  of  the 
adjoining  owners,  and  therefore  cattle  straying  upon  the 

Ig)  Dovaston  v.  Fayne,  2  H.  Bl.  {/()  JDovaston  v.  Fayne,  supra. 

527  ■   2  Smith,  L.  C. ;   Goodwyr,  v.  (i)   Tillett  v.   fVard,  L.  R.  10  Q. 

Cheveley,  4  H.  &  N.  631  ;  28  L.  J.  B.  D.  17  ;  52  L.  J.  Q.  B.  Gl. 
Ex.  298. 
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highway. 


line  throTigli  defect  of  fences  are  not  considered  to  be 
■wrongfully  upon  the  line  as  against  the  company  and  their 
servants  (/) .  And  in  the  case  of  level  crossings  of  rail- 
ways, the  statutory  obligation  to  keep  the  gates  closed  is 
absolute  against  all  persons  or  cattle,  whether  lawfully 
using  the  highway  or  not ;  and  the  owner  of  the  cattle 
straying  upon  the  line  from  the  highway  through  open  or 
defective  gates  may  recover  for  their  loss  (/c) . 

The  owner  of  land  adjoining  a  highway  who  makes  an 
excavation,  or  causes  any  other  kind  of  danger,  so  near  to 
the  highway  as  to  constitute  a  public  nuisance,  is  bound  to 
fence  it  against  persons  using  the  highway,  at  the  risk 
of  liabihty  for  all  damage  occasioned  by  the  nuisance ;  and 
he  who  continues  such  danger  is  as  responsible  as  he  who 
originally  caused  it.  Except  under  such  special  circum- 
stances, an  owner  of  land  is  under  no  obligation  to  fence 
excavations  or  dangers  upon  his  own  land  as  against 
strangers  ;  though  he  may  become  liable  for  negligence  in 
respect  of  the  state  of  his  premises  towards  persons  coming 
there  by  leave,  or  on  business  (l). 


(j)  Child  V.  Seam,  L.  E.  9  Ex. 
176  ;  43  L..J.  Ex.  100;  Sharrodv. 
Zondon  ^  iV.  JJ^.  Si/.,  4  Ex.  580  ; 
20  li.  J.  Ex.  185  ;   ante,  p.  260. 

{k)  Fawcett  v.  York  ^-  Midland 
My.,  16  Q.  B.  610  ;  20  L.  J.  Q.  B. 
222  ;  see  Charman  v.  South  Eastern 
My.,  W.  N.,  1888,  p.  182;  ante, 
p.  262. 


{t)   Coupland    v.    Sardinyham,    3 
Camp.  398  ;  Barnes  v.  Ward,  9  C. 

B.  392  ;  Hadley  v.  Taylor,  L.  R.  1 

C.  P.  63  ;  Sounsell  v.   Smyth,  7  C. 

B.  N.  S.  731 ;  see  Corley  v.  mil,  4 

C.  B.  N.  S.  556 ;  Indermaur  v. 
Dames,  L.  B.  2  C.  P.  311 ;  36  L.  J. 
C.  P.  181;  irhite  v.  France,  L.  R. 
2  C.  P.  D.  308  ;  46  L.  J.  C.  P.  823. 
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§  2.  Origin  and  Extinction  of  Highways. 

Origin  of  highways — highways  hy  statute. 

Dedication  of  highway — dedication  hy  act  of  owner — dedication  pre- 
sumed from  puhHc  use — presumption  rebutted. 

Dsdication  by  owner  in  fee — by  reversioner — presumption  of  title  to 
dedicate — dedication  by  corporate  body. 

Acceptance  of  dedication  hy  public — adoption  by  parish. 

Dedication  for  limited  time— to  limited  public — for  limited  use. 

Dedication  subject  to  obstructions — gates — ploughing — markets  and 
fairs — pubUc  way  subject  to  private  way. 

Highway  subject  to  tolls — toll  thorough — toU  traverse — toll  of  ferry 
and  other  tolls — prescription  for  toll  on  highway — exemptions 
from  toll — distress  for  toll — rating  of  toll. 

Extinction  of  highway — stopping  and  diverting  highways  at  common 
law — by  statutes  —destruction  of  way. 

Highways  may  be  referred  to  two  origins  :  the  legisla-  orio-iu  of 
tive  authority  of  an  Act  of  Parliament ;  and  dedication  hy  highways, 
the  owner  of  the  land.  A  highway  may  be  estabhshed  by 
immemorial  prescription  at  common  law ;  but  by  reason  of 
the  doctrine,  noticed  hereafter,  that  public  use  is  evidence 
of  dedication,  "  it  is  never  practically  necessary  to  rely  on 
prescription  "(«) . — In  pleading  a  pubhc  highway  it  is 
sufficient  to  allege  that  it  is  a  pubhc  highway,  without 
stating  the  origin,  whether  statutory  or  prescriptive,  and 
without  stating  any  termini  or  limits  (b). 

Turnpike  Acts  and  railway  Acts  are  familiar  instances  Highways  by 
of  statutes  creating  public  ways.     Powers  of  setting  out  s*^*^*^- 
highways  are  also  given  in  inclosure  Acts,  in  order  to  adapt 
the  public  ways  to  the  altered  conditions  of  the  inclo- 
sures  (c) . — It  is  not  necessary  that  a  statute  in  creating  a 

(a)  Ij.Bla.okhuTn,  Mann  v.JBrodie,  As  to  pleading  private  ways,  see 

L.  E.  10  Ap.  Ca.  386  ;  Brett,  J.,  ante,  p.  208. 

CuHtt  V.  Maxse,  L.  R.  8  C.  P.  714;  (c)  Inclosure  Clauses  Consolida- 

42  L.  J.  C.  P.  278.  tiou  Act  (41  Geo.  III.,  c.  109),  s.  8; 

(S)  Aspindall  v.  Brown,  3  T.  E.  General  Inclosure  Act,  1845  (8  &  9 

266;  hvA,  nee  Spedding  y .  Fitzpatrick,  Vict,  c.  118),  s.  34. 
L.  E.  38  C.  D.  410,  post,  p.  505. 
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highway  should  in  express  terms  declare  the  way  to  be  a 
public  highway  ;  it  is  sufficient  if  it  gives  a  public  right 
to  use  the  way  for  the  purpose  of  passage;  the  right 
of  public  use  makes  it  a  highway,  and  all  the  legal 
incidents  of  a  highway  follow  (d).  And  the  intrinsic 
force  of  the  statute  is  suihcient  alone  to  make  a  public 
highway  according  to  its  tenns,  without  any  condition  of 
acceptance  by  the  public ;  which  is  necessary  to  establish  a 
highway  by  dedication  (c) . — The  provisions  of  a  statute 
creating  a  public  highway  must  be  strictly  followed ;  and 
upon  this  principle  it  was  held  that  if  an  Act  be  passed 
for  making  a  public  road  between  two  places,  the  making 
of  the  entire  road  is  presumptively  a  condition  prece- 
dent to  any  pari  becoming  a  highway,  at  least  for  the  pur- 
pose of  charging  the  parish  with  repair  ;  but  the  Act  may 
give  a  discretion  as  to  completing  the  road,  and  as  to  opening 
it  to  the  public  so  far  as  it  is  made  (,/).  The  In  closure 
Clauses  Consolidation  Act,  41  Geo.  III.  c.  109,  ss.  8,  9, 
which  provide  for  the  setting  out  of  roads  and  the  putting 
of  them  in  complete  repair,  is  'construed  as  making  com- 
plete repair  a  condition  precedent  of  a  road  becoming 
public ;  and  it  is  held  that  merely  setting  out  a  road  under 
the  Act  is  not  sufficient  to  make  it  a  highway  {g) . 

Dedication  of  J^  highway  may  also  be  created  by  dedication  of  the 
way  to  the  public  use,  and  acceptance  of  the  way  by  the 
public.  The  dedication  may  be  proved  by  some  act  of  the 
owner  of  the  land,  or  by  public  use  from  which  such  act 

By  act  of  can  be  presumed.  No  formality  or  conveyance  is  required 
by  law  for  the  dedication  by  the  owner  of  the  land ;  it  is 
sufficient  that  it  is  evidenced  by  some  unequivocal  act,  or 

{d)  Campbell,  C.  J.,  Tlie  Queen  v.  (/)   The  King  v.  Gumberu-orth,  3 

Lonhmere,  15  Q.  B.  696.  B.  &  Ad.   108  ;   The  King  v.  Kdge 

(e)   The  King  v.  Lyon,  5  D.  &  E.  Lane,  4  A.  &  E.  723  ;   Tlie  Queen  y. 

497  ;  see  Ciiljitt  v.  Ma.rse,  L.  R.  8  French,  L.  E.  i   Q.  B.  D.  .507  ;   48 

G.   r.   704  ;    42  L.  J.   C.  P.  278,  L.  J.  M.  175. 

post,  p.  608.  {g)  CuUtt  v.  Maxse,  L.  K.  8  C.  P. 

704  ;  42  L.  J.  0.  P.  278. 
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agreement,  or  declaration  of  intention.  But  if  a  party  to 
an  action  in  which,  a  highway  is  in  question  rehes  on  any 
specific  acts  of  dedication  or  specific  declarations  of  inten- 
tion to  dedicate,  whether  alone  or  jointly  with  evidence  of 
pubhc  use,  he  may  be  required  to  give  particidars  of  the 
nature  and  dates  of  the  said  acts  or  declarations,  and  the 
names  of  the  persons  hy  whom  the  same  were  done  or 
made  (Ji). — "If  the  owner  of  the  soil  throws  open  a  passage, 
and  neither  marks  hy  any  visible  distinction  that  he  means 
to  preserve  all  his  rights  over  it,  nor  excludes  persons  from 
passing  through  it  by  positive  prohibition,  he  shall  be  pre- 
sumed to  have  dedicated  it  to  the  public  "  («).  So  if  the 
owner  of  the  soil  closes  an  ancient  way  and  opens  a  new 
one,  it  is  presumptively  a  dedication  of  the  new  way ; 
though  the  public  by  using  it  are  not  precluded  from 
claiming  the  original  way,  unless  it  has  been  legally 
stopped  (y ) .  An  agreement  by  the  owner  of  the  land  to 
dedicate  a  public  way  may  operate  eventually  as  a  dedica- 
tion, if  it  be  duly  completed,  and  the  way  be  adopted  and 
accepted  by  the  public ;  but  the  agreement  may  fail  of 
execution  from  various  causes  before  the  dedication  is  com- 
plete (It). — "  If  there  be  an  unequivocal  act  of  dedication, 
it  may  take  place  immediately.  For  instance  if  a  man 
builds  a  double  row  of  houses  opening  into  an  ancient 
street  at  each  end,  making  a  street,  and  sells  or  lets  the 
houses,  that  is  instantly  a  highway  "  (/). 

The   fact   of   the   public  use  of  a  way  is  presumptive  Dedication 
evidence  of  a  dedication  to  the  public  by  the  owner  of  the  fro^^ublic 
soil ;  and  it  lies  on  the  party  disputing  the  dedication  to  "-se- 
show  a  superior  title,  or  to  explain  the  public  use  in  a 
manner  to  rebut  the  presumptive  effect  (m) .     The  public 

(A)  Spedding  v.  Fitzpatricl;  L.  E.  302  ;  Barraelough  v.  Johnson,  8  A.  &' 

38  C.  D.  410.  E.  99  ;  Sealey  v.  JBatleij,  L.  R.  19" 

(i)  L.   Ellenborougli,  0.  J.,   The  Eq.  375;  44  L.  J.  C.  642;  see  Att.- 

King  v.  Zloyd,  1  Camp.  262.  Gen.  v.  Biphospliate  Co.,  L.  R.  11 

(j)  SeeDawesy.Hawkms,SC.B.  C.  D.  341  ;  49  L.  J.  C.  68. 

N.    S.   848  ;  29  L.  J.  C.  P.  343 ;  {1}    Cliambre,     J.,     Woodyer    v, 

Allniitt  V.  Totl,  1  B.  &  Ad.  302.  Eadden,  5  Taunt.  137. 

[k)  Allnutt  V.  Pott,   1  B.  &  Ad.  [m)  Jarvis  v.  Bean,  3  Bing.  447;' 
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use  required  to  raise  the  presumption  must  be  certaia  and 
definite  as  to  the  place  and  direction,  the  time  and  extent 
of  the  use,  the  persons  using,  and  all  other  matters 
necessary  to  constitute  a  highway  [n).  The  duration  of 
the  public  use  which  may  be  necessary  depends  upon  the 
locality  and  the  circumstances,  no  definite  space  of  time 
being  prescribed  by  law ;  but  in  all  such  cases  the  time  is 
a  material  ingredient  in  aid  of  the  presumed  dedication  (o). 
A  way  originally  set  out  as  a  private  way,  to  be  used  and 
repaired  by  certain  persons  only,  may  become  a  highway 
by  public  user  sufficiently  established,  notwithstanding  the 
difficulty  of  distinguishing  the  public  use  and  preventing 
it  (/-'). 
Presumption  The  presumption  may  be  rebutted  by  showing  that  the 
way  was  used  by  the  public  not  as  of  right,  but  by 
particular  license  or  sufferance  of  the  owner,  or  as  a  mere 
occasional  trespass  from  a  public  way  for  sake  of  con- 
venience (g) ;  or  by  showing  that  it  was  referable  to  some 
express  agreement  operating  only  as  a  temporary  or  con- 
ditional license  which  was  revocable  under  the  circnm- 
stances,  or  which  expired  according  to  its  terms  (r).  The 
presumption  cannot  be  rebutted  by  a  mere  verbal  declara- 
tion of  the  intention  of  the  owner  to  the  contrary,  without 
any  actual  interruption  or  obstruction  of  the  pubhc  use ; 
but  the  public  use  of  a  way  being  only  presumptive 
evidence  of  the  dedication,  a  single  act  of  interruption  by 
the  owner  is  of  more  weight  than  many  acts  of  enjoyment 
by  the  public  («) .     Accordingly  the  erection  of  a  gate  or 

The  Queoii  v.  Petrie,  4  E.  &  B.  737;  to  establish  a  public  way  by  pre- 

2i  L.  J.  Q.  B.  165.  scription  ;   and  such  way  may  be 

(m)  Per  cur.  Att.-Gen.  v.  Biphos-  lost  by  a  period  of  forty  years  ex- 

phate  Co.,  L.  K.  11  C.  D.  341  ;  49  elusion   of   the   public;    Mann   v. 

L.  J.  C.  73  ;    Maddoclc  v.  Wallasey  Brodie,  supra. 

Board,  65  L.  J.  Q.  B.  267.  (p)  The  Queen  v.  BradfieU,  L.  R. 

if)  Gibba,  J.,    Woodyer  v.  Mad-  9  Q.  B.  552;  43  L.J.  M.  155. 

den,  5  Taunt.  135;  Rughy  Charity  (q)  Maddocky.  JFallasey Board,  55 

Trustees  v.  Merryweather,  11  East,  L.  J.  Q.  B.  267. 

376  n.  ;    L.    Blackburn,    Mann   v.  (r)  Barracloiigh  v.  Johnson,   8  A. 

Brodie,  L.  B.  10  Ap.  Ca.  386.     Ac-  &  E.  99  ;     The  King  v.  Sudson,  2 

cording  to  Scotch  law  there  is  a  Strange,  909,  ante,  p.  505. 

fixed  period  of  forty  years  required  (s)  Littledale,  J.,  Barraclotigh  v. 
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obstacle  across  the  way,  though  soon  after  knocked  down, 
was  held  sufficient  to  rebut  the  intention  of  dedication  {t). 

Dedication  of  a  public  way  can  only  be  made  by  an  Dedication  by 
absolute  owner  in  fee  simple.     "  Nothing  done  by  a  lessee,  ' 

Avitliout  the  consent  of  the  owner  of  the  fee,  would  give  the 
right  of  way  to  the  public."  Acoordinglj'-,  where  the  land 
had  been  held  under  a  lease  for  ninety-nine  years,  during 
which  the  public  had  used  a  way,  and  at  the  expiration  of 
the  lease  the  reversioner  entered  and  erected  a  fence ;  it 
was  held  that,  there  being  no  evidence  of  a  dedication 
before  the  lease,  or  of  the  consent  of  the  reversioner  during 
the  lease,  the  public  had  acquired  no  right,  and  he  was 
entitled  to  stop  the  way(»).  For  the  use  of  the  way 
during  the  lease,  being  presumptively  no  injury  to  the 
reversion,  and  therefore  not  actionable  at  the  suit  of  the 
reversioner,  was  no  evidence  of  right  against  him  {c). — A  byrever- 
consent  and  dedication  by  the  reversioner  may,  however,  sio"^'^-' 
be  presumed  from  the  particular  circumstances  of  the  case, 
and  it  is  said  that  "  after  a  long  lapse  of  time  and  a 
frequent  change  of  tenants,  from  the  notorious  and 
uninterrupted  use  of  a  way  by  the  public,  it  should  be 
presumed  that  the  landlord  had  notice  of  the  way  being 
used,  and  that  it  was  so  used  with  his  concurrence " ; 
and  notice  to  the  steward  or  agent  of  the  property  is  for 
such  purpose  notice  to  the  landlord  (w).  In  the  case  of 
copyhold  land  the  public  use  of  a  way  is  presumptive 
evidence  of  dedication  against  the  lord  of  the  manor, 
without  proof  of  his  ever  having  been  in  possession  of  the 
tenement  (x). 

Public  use  presumes  a  dedication  by  an  owner  having  Presumption 
title  to  make  it,  and  prima  facie  dispenses  with  any  inquiry  ^*^|*H*° 

Johnson,  8  A.  &  E.  105  ;  Parke,  B.,  (v)  Baxter  v.  Taylor,  4  B.  &  Ad. 

Prafov.a'Ms/nssow,  llM.  &W.  830.  72. 

(t)  Soterts  V.  Karr,  1  Camp.  262,  (w)  EUenborough,  O.J.,  TheKing 

n.  (4)  ;  Sealey  t.  Batky,  L.  E..  19  v.   Barr,  i   Camp.    16  ;    Jarvis  v. 

Eq.  388  ;  44  L.  J.  0.  642.  Dean,  3  Bing.  447. 

Ut)   Wood  V.   Veal,  5  B.  &  Aid.  [x]  Bowers  v.  Batharst,  49  L.  J. 

454.  C.  294. 


508  USES  AND  PKOFITS  IN  LAND  OF  ANOTHEU. 

into  the  title  or  act  of  dedication;  but  the  presumption 
may  be  rebutted  by  showing  that  no  such  owner  in  fact 
existed  as  could,  or  did  make  the  presumed  dedication. 
And  as  the  dedication  must  have  been  coeval  with  the 
public  use,  it  is  sufficient  that  a  title  could  then  have  existed 
to  support  the  dedication,  and  such  a  title  will  then  be 
presumed,  although  it  may  appear  that  subsequent  owners 
had  no  such  power,  or  did  not  acquiesce  in  the  dedica- 
tion (.(/) .  If  by  reason  of  the  uncertainty  as  to  any  other 
ownership  the  title  may  be  presumedly  vested  in  the  Crown, 
the  public  use  may  establish  a  dedication  against  the 
Dedication  by  Crown  (s). — A  corporate  body  or  public  company  holding 
body.  land  for  the  purposes  of  their  undertaking  may  dedicate  a 

public  highway,  provided  such  use  of  the  land  is  not 
inconsistent  with  the  act  or  object  of  their  incorporation ; 
and  with  that  restriction  a  dedication  m'ay  be  presumed 
against  them  from  public  use  {a) .  Thus  a  canal  company 
was  held  capable  of  dedicating  a  public  carriage  way  over 
a  bridge  of  the  canal  and  of  dedicating  a  public  footway 
along  a  towing  path  of  the  canal,  subject  to  the  use  of  the 
bridge  and  towing  path  for  the  purposes  of  the  canal ;  and 
such  dedications  may  be  justly  presumed  from  long  public 
use  {h). 

Acceptance  of  "  It  is  not  compulsory  on  the  public  to- accept  the  use  of 
public  '"''  ^  ^  ^'^J  when  offered  to  them ;  but  both  dedication  by  the 
owner  and  acceptance  by  the  public  must  concur  to  create 
a  highway,  otherwise  than  by  statute.  Acceptance  by  the 
public  is  ordinarily  proved  by  user  by  the  public ;  and 
user  by  the  public  is  also  evidence  of  dedication  by  the 
Adoption  by  owner  "  (c). — Repair  of  the  road  by  the  parish  is  evidence 
of  acceptance  by  the  public,  but  not  conclusive ;  because 
the  parish,  though  bound  to  repair,  if  the  public  at  large 

{y)   The   Queen  v.  East  3fark^  H  (b)   Grand    Surrey   Canal    Co. .  V. 

Q.  B.  877;    The  Queen  v.  Petrie,  i  Sail,  1  M.  &  G.  392;   Grand  June- 

E.  &  B,  737  ;  24  L.  J.  Q.  B.  165.  tion  Canal  Co.  v.  Petty,  L.  R.   21 

(a)   Turner  v.  Walsh,  L.  R.  6  Ap.  Q.  B.  D.  273  ;  67  L.  j.  Q.  B.  572, 

Ca.  036  ;   50  L.  J.  P.  C.  55.  See  Mullimr  v.  Midland  liy.,  L.  R. 

(a)   The  King  v.   Leake,  6   B.   &  11  C.  D.  611  ;  48  L.  J.  C.  258. 

Ad.  469.  (c)  Brett,    J.,    Ctibitt  v.   Maxsc, 


parish. 
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accept  the  road,  is  only  part  of  the  public  for  the  purpose 
of  acceptance.  "If  the  road  has  been  used  by  people 
in  the  parish,  it  furnishes  evidence  ^jro  tanto  of  its  being 
a  way  for  the  rest  of  the.  public,  and  if  the  parish  have 
repaired  it,  it  furnishes  a  strong  inference  that  it  is  a 
public  highway ;  but  it  only  raises  a  strong  presumption, 
and  there  is  no  estoppel  against  a  parish  in  such  a  case ; 
the  adoption  by  the  parish  does  not  necessarily  as  a  matter 
of  law  make  a  road  public,  nor  does  their  refusal  to  adopt 
it  prevent  its  being  so  "  {d). 

"  There  can  be  no  dedication  of  a  way  to  the  public  for  Dedication  for 
a  limited  time,  certain  or  uncertain.  If  dedicated  at  all,  it  ^"^ited  time, 
must  be  dedicated  in  perpetuity."  The  dedication  is  an 
irrevocable  licence  to  the  public  to  use  the  way  (e).  Dedi- 
cation by  the  lessee  of  a  term  would  operate  as  a  licence 
during  the  term,  as  against  himself  and  his  assignees  ;  but 
it  would  not  create  a  public  way  as  regards  the  charge  of 
repair  and  other  legal  incidents  (/) . — An  Act  of  Parliament 
may  create  a  highway  for  a  limited  time,  as  was  generally 
the  practice  with  Turnpike  Acts,  which  were  limited  in 
their  operation  to  a  term  of  years,  and  then  renewed  from 
time  to  time.  In  such  case  the  highway  has  by  statute 
during  the  term  all  the  legal  incidents  of  a  highway,  as  to 
the  rights  of  the  public  and  obligation  to  repair  ;•  but  it  is 
not  a  permanent  highway,  except  by  continual  renewal  of 
the  Act  of  constitution  [g).  The  use  and  repair  of  the 
road  du,ring  the  term  will  not  serve  as  evidence  of  a 
permanent  dedication  or  acceptance,  because  they  are 
referable  to  and  explained  by  the  provisions  of  the  Act  {h) . 

L.  R.  8  C.  P.  704 ;  42  L.  J.  C.  P.  343. 

278.      Per    cur.  Att.-Gen.    v.   JBi-  (f)  Att.-Gen.  y.  BiphosphateCo., 

phonphate  Co.,  L.  E.  11  C.  D.  340  ;  L.   R.    11   C.  D.  338 ;  49  L.  J.  C. 

49  L.  J.  C.  68.  68. 

(i^)  Littledale,   J.,    The  King  v.  {g)  The  Queen  t.   Lordsmere,    1.5 

Zealce,  5  B.  &  Ad.  484  ;  Roberts  v.  Q.  B.  689  ;  19  L.  J.  M.  215  ;   The 

Hunt,  1.5  a  B.  17.  King  v.  Winter,  8  B.  &  0.  792. 

■   (e)  Byles,  J.,  Dawes  v.  Hawkins,  (A)   Tlie  King  y.  Mtllor,  1  B.  & 

8  0.  B.  N.  S.  858  :   29  L.  J.  C.  P.  Ad.  32. 
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Dedication  There  cannot  be  a  dedication  to  a  limited  part  of  the 

public.  ^  public,  with  the  effect  of  creating  a  public  way  so  limited ; 

it  would  operate  as  a  licence  only,  without  the  legal 
incidents  of  a  public  way;  and  upon  this  principle  a 
dedication  to  a  parish  is  not  a  dedication  to  the  public, 
the  parish  being  only  a  part  of  the  public  («').  A  limited 
part  of  the  public,  as  a  parish,  may  have  a  right  of  way 
by  custom ;  which  is  a  prescriptive  title  founded  upon 
immemorial  use  and  enjoyment  in  the  jDarticular  place 
with  which  such  part  of  the  pubHo  are  identified  (y). — 
For  limited  There  may  be  a  dedication  of  a  highway  to  the  public  for 
a  limited  use,  as  for  a  foot-way,  or  for  a  bridle-way. 
There  may  also  be  a  dedication  of  a  general  highway, 
with  the  exception  of  a  particular  use,  as  the  carriage  of 
coals.  In  such  cases  "the  public  must  take  the  way 
secundum  formam  doni ;  if  they  cannot  take  according  to 
that,  they  cannot  take  at  all."  The  right  given  cannot  be 
more  extensive  than  the  gift  imports  [k) .  And  there  may 
be  a  dedication  limited  to  occasional  use,  as  a  bridge  for 
the  use  of  the  public  only  in  times  of  flood,  when  an 
adjoining  ford  is  dangerous,  and  to  be  closed  at  all  other 
times  (/) .  So  the  pubhc  may  acquire  the  right  to  pass 
over  land  adjoining  the  sea  shore,  when  the  tide  prevents 
the  use  of  a  public  way  along  the  shore  {m). 

Dedication  The   dedication   of    a   way  may   be   made   subject  to 

obstructions,  obstructions  and  incumbrances  existing  in  the  original 
construction ;  as  in  the  case  of  a  new  street  in  which  there 
may  be  projecting  door  steps,  cellar  doors,  coal  holes,  and 
the  like;  and  if  obstructions  have  existed  beyond  living 
memory,  they  may  be  presumed  to  be  coeval  with  the 
street  and  with  the  original  dedication.  Any  such  ob- 
structions erected  after  the  dedication  of  the  way  become 

(j)  Poole  V.  SusMsson,    11  M.  &  (1)  The  King    v.   Buckingham,  4 

W.  827;  ante,  p.  509.  Camp.  189;   The  King  T.Northamp- 

(j)  See  post,  p.  549.  ton,  2  M.  &  S.  262. 

(/c)  Stafford  v.  Coyney,  7  B.  &  C.  (m)    See    Maidoch    t.     Wallasey 

<lh1.  Board,  55  L.  J.  Q.  B.  267. 
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nuisances,  and  those  who  placed  them,  or  who  afterwards 
maintain  them  there  are  responsible  for  the  consequences  (n) . 
— Thus,  a  public  way  may  be  dedicated  subject  to  the  gates  Gates  and 
and  stiles  existing  upon  it ;  which,  if  erected  upon  a  pre- 
viously existing  highway,  would  be  indictable  (o) .  The 
right  of  placing  works  upon  the  highway,  which  may 
prove  obstructions,  is  in  some  cases  given  by  statute,  as 
the  fire-plugs  connected  with  waterworks,  nnder  Water- 
works Acts ;  trap  doors  connected  with  public  sewers  and 
the  like(7j). — A  way  over  land  may  be  subject  to  the  PlougHng. 
occupier  ploughing  up  the  beaten  track  whenever  plough- 
ing is  necessary  for  the  cultivation  of  the  land ;  and  where 
it  appeared  that  as  far  back  as  living  memory  went  a 
footpath  across  a  field  had  been  so  ploughed  up,  it  was 
held  that  the  proper  inference  was  that  the  original  dedi- 
cation of  the  field  had  been  made  subject  to  the  right  of 
ploughing  (g) .  When  the  dedication  is  thus  qualified  the 
public  have  no  right  of  deviation  from  the  prescribed  line 
of  way  upon  the  occasions  of  the  ploughing  (r) .  A  way 
may  be  dedicated  subject  to  the  owner  of  the  land 
pasturing  cattle  over  it(s). — A  highway  may  by  imme-  Markets  and 
morial  custom  be  subject  to  the  holding  of  a  market  or  ^^^^' 
fair  upon  certain  days,  leaving  sufiicient  spa.ce  for  public 
passage  (t).  And  a  way  may  be  dedicated  subject  to  the 
right  of  the  adjacent  occupiers  to  place  goods  and  exercise 
their  busiaess  upon  the  spaces  in  front   of  their  tene- 


(n)  Fer  cur.  The  Queen  v.  Longton  Arnold  v.  Blaker,  L.   R.   6  Q.   B. 

Gas   Co.,  29  L.  J.  M.  123:  Fisher  433;  40  L.  J.  Q.  B.  185. 
V.  Froicse,  Cooper  v.  Walker,  2  B.  &  (r)  Arnold  v.   Solbroolc,  L.  E.  8 

S.  770;  31L.  J.  Q.  B.  212.     See  Q.  B.  96 ;  42  L.  J.  Q.  B.  80.     See 

Sandford  v.  Clarke,  L.  K.  21  Q.  B.  ante,  p.  494. 
D.  398,  post,  p.  545.  (s)   Coverdale  v.  Charlton,  L.  E.  4 

(o)  James  v.  Hayward,  Cro.  Car.  Q.  B.  D.  104  ;  47  L.  J.  Q.  B.  446. 
184  ;  Bateman  v.  Surge,  6  C.  &  P.  (t)  Elwoody.  Bullock,  6  Q.  B.  383; 

391.     As   to  the  mdth   of    gates  Att.-Gen.  ^.  FTorner,  bblj.  J.  Q.'B. 

across  public  cartways  and  horse-  193  ;  L.  E.  11  Ap.  Ca.  66  ;  Sorner 

■wajB,  see  5  &  6  Will.  4,  c.  50,  s.  81.  v.  Whitechapel,  55  L.  J.  0.  289.   By 

(p)  MooreY.  Lambeth  Waterworks,  the  Fairs  Act,  1871  (34  &  35  Vict. 

55  L.  J.  Q.  B.  304.  c.  12),  power  is  given  to  abolish 

(q)  Mercer  v.    Woodgate,   L.    E.  fairs. 
5   Q.   B.   26 ;   39  L.   J.    M.   21  ; 
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Public  way- 
subject  to 
private  "way. 


Highway 
subject  to  toll. 


Toll 
thoroua 


ments  (■;()  ;    but   such    a   right    cannot    be    presoriptively 
acquired  after  the  original  right  of  way  {v). 

A  public  way  may  be  dedicated  subject  to  a  private 
way  over  the  same  ground ;  as  a  public  footway  over  a 
private  road  for  carriages,  where  the  use  of  carriages  would 
be  prima  facie  a  nuisance  to  the  foot  passengers.  In  such 
case  the  private  way  must  have  preceded  the  public  right, 
or  at  least  must  have  been  contemporary  with  it ;  because 
no  private  right  could  have  been  acquired  by  grant  or 
prescription  in  derogation  of  the  public  right.  "  The 
owner  of  the  servient  tenement  could  not  dedicate 
absolutely  to  the  public  so  long  as  it  remained  subject 
to  the  prior  right ;  he  could  give  nothing  but  what 
he  himself  had,  a  right  of  user  not  inconsistent  with  the 
private  easement"  (ic).  A  private  way  may  become  pre- 
sumptively dedicated  also  as  a  public  way  by  evidence  of 
pubhc  use,  and  as  such  it  would  be  repairable  by  the 
parish ;  but  the  subsequent  dedication  does  not  merge  the 
private  way,  nor  the  special  remedies  appropriate  to  it  (x) . 

The  right  of  taking  toll  from  the  public  is  a  franchise 
emanating  from  the  prerogative  of  the  Crown,  and  may 
be  vested  in  a  subject  by  charter  or  royal  grant,  or  by  im- 
memorial prescription,  which  imports  such  grant.  It  may 
also  be  created  by  statute,  as  in  modern  times  by  Turn- 
pike Acts,  which  create  highways  subject  to  the  condition 
of  toll,  but  attended  with  the  legal  incidents  of  a  public 
highway  at  common  law(y).  Toll  upon  a  highway  is 
distinguished  at  common  law  as  being  toll  tJiorough  or  toll 
traverse.  Toll  thorough,  which  generally  occurs  in  some 
town   or  borough,  is  a  toU  granted  in  consideration  of 


(»)  Le  Neve  v.  Mile  End,  8  E.  & 
B.  1054;  27  L.  J.  Q.  B.  208; 
Ilorani  v.  Chamberlain,  6  H.  &  N. 
541  ;  30  L.  J.  Ex.  299. 

(»)  Fowler  v.  Sanders,  Cro.  Jac. 
446. 

(ii;)  Per  cur.  The  Queen  v.  0/wr- 
ley,  12  Q.  B.  620 ;  Grand  Surreij 
Canal   v.    Kail,   1  M.   &   G.    392;. 


Broionlow  v.  Tomlinson,  1  M.  &  G-. 
484. 

(x)  Allen  V.  Ormond,  8  East,  4 ; 
Patteson,  J.,  Dimean  v.  louch,  6 
Q.  B.  915  ;  The  Queen  v.  Bradfield, 
L.  E.  9  Q.  B.  552  ;  43  L.  J.  M. 
155. 

(i/)  The  Queen  v.  Lordsmere,  15 
Q.  B.  689  ;  19  L.  J.  M.  215. 
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doing  some  service  of  public  benefit  upon  the  highway,  as 
repairing  the  road,  or  maiataining  a  bridge  or  a  ferry ;  it 
cannot  be  imposed  without  some  beneficial  consideration 
commensurate  with  the  toll(z).  Accordingly,  a  claim  of 
toll  to  be  taken  throughout  aU  parts  of  a  town  cannot  be 
supported  upon  the  consideration  of  repairing  only  some 
of  the  streets  of  the  town  ;  toll  can  be  claimed  for  passage 
over  those  streets  only  which  there  is  the  duty  to  repair  («). 

Toll  traverse  is  a  toll  granted  in  consideration  only  of  Toll  traverse, 
a  public  way  over  the  land  of  the  grantee ;  the  way  being 
dedicated  to  the  public  subject  to  the  toll,  in  consideration 
of  the  grant  of  the  toll  to  the  owner  of  the  land ;  for  no 
man  can  take  a  toU,  as  such,  even  in  his  own  land  for  a 
public  way  without  the  licence  of  the  Crown ;  and  if  he 
accepts  a  charter  to  take  toll  for  a  way  over  his  land,  he 
impliedly  dedicates  the  way  to  the  public  ih).  It  seems 
therefore  that,  except  under  such  charter,  a  person  cannot 
dedicate  a  way  subject  to  toll ;  the  dedication  would 
amount  merely  to  a  licence  to  use  the  way  from  time  to 
time  in  consideration  of  paying  the  toll,  and  would  be 
revocable  at  any  time  (c) .  —  Hence  iu  claiming  a  toU 
thorough  a  suifioient  continuing  consideration  must  be 
alleged  and  proved ;  but  "  a  toll  traverse  is  said  to  differ 
from  a  toll  thorough  in  this,  that  no  consideration  for  it 
need  be  averred.  This  does  not,  however,  mean  that  there 
need  be  no  consideration  for  it ;  it  merely  expresses  that, 
as  there  can  be  no  toll  traverse  except  in  respect  of  goiag 
over  the  land  of  the  grantee,  the  consideration  of  using 
the  land  is  implied  from  the  character  of  the  toll,  and 
need  not  be  further  averred  than  by  stating  it  is  a  toll 
traverse  "  {d). 

(z)    Nottingham       v.       Lambert,  grave's  Tracts,  p.  10.     Bee  Richards 

Willes,  111.  V.  Bennett,  1  B.  &  C.  223. 

(a)  Truman  v.  TFalgham,  2  "Wils.  («)  Austerberry  v.  Oldham,  L.  K. 
296  ;  Hill  v.  Smith,  i  Taunt.  o20  ;  29  C.  D.  750  ;  55  L.  J.  0.  633. 
Brett  V.   Beales,    10  B.  &  C.  508  ;           [d)    Fer  cur.  Brecon  Markets  Co. 
Brecon  Markets  Co.  v.  Neath  By.,  v.  Neath  and  Brecon  By.,  L.  R.  7 
L.  B.  8  C.  P.  157 ;  42  L.  J.  C.  P.  63.  C.  P.  566  ;  41  L.  J.  C.  P.  257  ; 

(b)  Hale   de   Jure  Maris,   Har-  James  Y.Johnson,  2  MoA.  Hi. 

L.  T.  L 
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Toll  of  f  eiTj- 
and  other 
tolls. 


Prescription 
for  toll  on 
highway. 


A  ferry  is  a  francMse  analogous  to  toll  thorough,  giving 
a  right  to  take  toll  for  conveying  passengers  and  goods 
across  a  river,  in  consideration  of  the  duty  of  providing 
and  maintaining  the  means  of  conveyance  ;  and  "  no  man 
may  set  up  a  common  ferry  for  all  passengers,  without  a 
prescription  time  out  of  mind  or  a  charter  from  the 
king  "  (e) .  A  similar  toll  may  be  granted  for  pontage,  or 
the  maintenance  of  a  bridge  (/).  Tolls  analogous  to  toll 
traverse  may  be  claimed  for  the  use  of  land  for  various 
other  purposes ;  as  for  landing  goods  at  a  wharf  (g) ;  or 
for  bringing  and  delivering  goods  ia  a  town  (/;) ;  or  for 
ships  entering  and  using  a  port  («') ;  the  claim  of  toll  in  all 
such  cases  having  originated  in  the  ownership  of  the  land, 
and  the  dedication  of  it  to  public  use.  Such  tolls  may  be 
appurtenant  to  a  manor,  and  pass  with  a  conveyance  of 
the  manor  {j  ) . 

Where  a  highway  has  originally  existed  free  of  toll,  no 
toll  can  be  subsequently  imposed  without  a  sufficient  con- 
sideration, as  of  repairing  the  road  or  a  bridge.  Hence 
"  a  man  cannot  jorescribe  to  have  toll  for  passing  in  the 
king's  highway,  for  that  it  is  the  inheritance  of  every  man 
to  pass  on  the  king's  highway,  which  is  prior  to  all  pre- 
scriptions ;  and  therefore  if  a  man  will  plead  such  a  pre- 
scription he  must  show  a  reasonable  cause  for  its  com- 
mencement, which  is  not  to  be  presumed  "  (k).  But  a  toU 
traverse,  originally  well  created,  may  subsequently  be  dis- 
severed from  the  title  to  the  land ;  and  where  a  toU  had 
been  taken  from  time  immemorial  without  any  apparent 
consideration  beyond  the  use  of  the  highway,  and  the  toU 


(e)  Hale  de  Jure  Maris,  Har- 
grave's  Tracts,  p.  6  ;  Fayne  v.  Par- 
tridge, 1  Show.  231  ;  S.  C.  Fain 
V.  Patrick,  3  Mod.  289  ;  Blisset  v. 
Bart,  WiUes,  512  [a)  ;  Feter  v. 
Kendal,  6  B.  &  C.  703  ;  Trotter  v. 
Harris,  2  T.  &  J.  285. 

(/)  2  Co.  Inst.  701  ;  mcholl  v. 
Allen,  1  B.  &  S.  916  ;  31  L.  J. 
Q.  B.  283. 

[g)  Crispe    t.   Felwood,    3    Lev. 


422  ;   CoUon  v.  Smith,  1  Cowp.  47. 

(A)  Sic/cards  v.  Bennett,  1  B.  & 
C.  223. 

(i)  Yarmouth  v.  Baton,  3  Burr.. 
1402  ;  T/ie  Queen  v.  Durham,  28 
L.  J.  M.  232  ;  Hxeter  r.  Warren, 
5  Q.  B.  773. 

(,/)  James  v.  Johnson,  2  Mod.  144. 

(k)  Nottingham  v.  Lambert,  'Willes, 
111  ;  see  Smith  t.  Shepherd,  Cro. 
Eliz.  710. 
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and  the  land  had  been  originally  vested  in  the  same 
person,  though  since  severed ;  it  was  held  to  be  rightly 
presumed,  in  favour  of  a  legal  origin,  that  the  toll  had 
been  granted  in  consideration  of  the  original  dedication  of 
the  highway,  and  therefore  might  be  claimed  as  a  toll 
traverse  (/) . 

A  grant  may  be  made  of  toll,  with  exemption  of  a  cer-  Exemption 
tain  part  of  the  public;  as  the  toll  upon  corn  imported 
into  the  City  of  London,  with  esemption  of  freemen  of 
the  city  (»;) .  Such  exemption  may  be  proved  by  imme- 
morial custom ;  as  a  custom  for  the  inhabitants  of  a  town 
to  pass  a  ferry  toll  free  (n). — There  are  also  statutory 
exemptions  from  toll  on  turnpike  roads  applied  to  certain 
persons  and  upon  certain  occasions,  namely,  the  Queen 
and  the  Eoyal  family,  the  military  forces,  the  police, 
ministers  and  persons  attending  church  on  Sundays,  and 
funerals,  horses,  carts  and  implements  of  husbandry,  agri- 
cultural manures  and  produce,  the  carriage  of  materials 
for  repair  of  roads  and  bridges,  county  elections,  and 
various  other  matters  (o).  Also,  no  tolls  can  be  demanded 
or  taken  for  any  horse,  or  beast,  or  cattle  of  any  kind,  or 
for  any  carriage  of  any  kind,  "  which  shall  only  cross  any 
turnpike  road  or  shall  not  pass  above  one  hundred  yards 
thereon"  (p). 

A  prescriptive  right  to  toU  may  be  attended  with  a  pre-  Distress  for 
scriptive  right  to  seize  goods  subject  to  toll  upon  the  high- 
way, as  a  distress  to  recover  the  toll  (q) .  The  General 
TmTipike  Act,  3  Geo.  lY.  c.  126,  s.  39,  gives  power  to 
seize  and  distrain  any  horse,  cattle,  carriage,  or  other  thing 
upon  which  toll  is  imposed,  or  any  of  the  goods  or  chattels 

(l)  Felham  v.  Ficlcersgill,  1  T.  R.  289.     See  Lockwood  v.  Wood,  6  Q. 

660  ;  Sickards  y.  Bennett,  1  B.  &  C.  B.  61. 

223.  (o)  3  Geo.  i,  o.  126,  as.  26—32. 

{m)  Coeksedffev.  Fanshaw,  Dougl.  (p)  3  G-eo.  4,  o.  126,  s.  32;  4  & 

119  ;  Lord  Blackbiirn,  Goodman  v.  5  Vict.  c.  33  ;  Bassey  v.  Storey,  4  B. 

Saltash,  L.  E,.  7  Ap.  Ca.  657  ;  see  &  Ad.  109. 


toll. 


.Lambert,  1  A.  cfc  E.  401.  (?)  Smith  v.  Shepherd,  Cro.  Eliz. 

(re)  FayneY.  Partridge,!  Shower,       710. 
231  ;  S.  0.  Fain  v.  Patrick,  3  Mod. 
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Eating  of 
tolls. 


of  the  person  refusing  to  pay  the  toll ;  with  power  to  sell 
the  things  so  seized  and  distrained.  Tolls  may  also  be 
recovered  as  a  debt,  by  action  (r) . 

Tolls  in  general  are  not  rateable,  unless  taken  as  profits 
of  the  occupation  of  land.  "  Under  the  Statute  of  Elizabeth 
(43  Eliz.  c.  2,  for  the  relief  of  the  poor)  the  owner  of  toUs 
per  se  is  not  rateable.  Tolls  to  be  rateable  must  be  con- 
nected with  the  occupation  of  land,  so  as  to  be  considered 
as  increasing  the  value  of  the  land"(.s).  —  Hence  toll 
traverse,  being  taken  in  consideration  of  the  use  of  the 
land,  presumptively  implies  the  occupation  of  the  land 
and  is  rateable.  Accordingly  a  toll  traverse  taken  on  a 
bridge  was  held  rateable  as  being  a  profit  of  the  occupa- 
tion of  the  bridge,  and  repairs  done  by  the  owner  of  the 
toll  were  held  to  be  referable  to  his  ownership  of  the 
bridge,  and  not  merely  to  an  obligation  in  consideration  of 
the  toll  (/).  Toll  thorough,  which  is  taken  in  respect 
merely  of  repair  of  the  road  or  other  beneficial  service, 
imports  no  occupation  of  the  land,  and  is  not  rateable  [it). 
So,  the  toll  of  a  ferry  is  not,  in  general,  rateable  [v).  The 
tolls  of  turnpike  roads  were  expressly  exempted  from  rating 
to  any  public^  or  parochial  rate  by  the  General  Turnpike 
Act,  3  G-eo.  IV.  c.  126,  s.  51. 


Extinction  of        "  It  is  an  established  maxim,  once  a  highway  always  a 

°  '        highway ;  for  the  public  cannot  release  their  rights,  and 

there  is  no  extinctive  presumption  or  prescription  from 

disuser " ;  nor  can  a  prescriptive  claim  of  any  kind  arise 

against  a  highway  from  adverse  use  or  occupation  («). 

Stopping  and        The  mode  of  legally  stopping  or  diverting  a  highway  at 


(r)  Seward  v.  Balcer,  1  T.  R.  616. 

(s)  Coleridge,  J.,  Leiois  v.  Swan- 
sea, 5  E.  &  B.  o08  ;  25  L.  J.  M.  37 ; 
see  ante,  p.  487. 

it)  The  Queen  v.  Salisbury,  8  A.  & 
E.  716. 

()()  The  King  t.  Myre,  12  East, 
416;  The  King  v.  Barnes,  1  B.  & 
Ad.  113. 


{v)  The  King  v.  Nicholson,  12 
East,  330  ;  The  Queen  v.  North  ^-  S. 
Shields  Terry,  1  E.  &  B.  140  ;  22 
L.  J.  M.  9. 

(w)  Byles,  J.,  Dawes  v.  JTawkins, 
8  C.  B.  N.  S.  858  ;  29  L.  J.  C.  P. 
343  ;  Vooght  v.  Winch,  2  B.  &  Aid. 
662 ;  Turner  v.  Hivgwood  Board, 
L.  R.  9  Eq.  418,  ante,  p.  494. 
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common  law  was  by  the  writ  of  ad  quod  damnum.,  wMoh  diverting 
was  an  original  writ  issuing  out  of  and  returnable  into  oommcm  lirw. 
Chancerj,  directing  the  sheriff  to  inquire  by  a  jury 
whether  the  proposed  stoppage  or  diversion  would  be 
detrimental  to  the  pubHc.  Upon  a  return  to  the  writ  that 
no  detriment  would  accrue,  the  crown  might  grant  a 
licence  to  stop  or  divert  the  way.  But  the  return  was 
traversable  at  Quarter  Sessions ;  and  it  was  no  bar  to  an 
indictment  for  a  nuisance  {x).  A  new  way  opened  in 
place  of  a  way  stopped  under  a  writ  of  ad  quod  damnum 
became  forthwith  a  public  highway  [y).  Proceedings 
under  this  writ  have  long  since  fallen  into  disuse,  being 
superseded  by  the  more  efficient  procedure  by  statute. 

A  highway  may  now  be  diverted  and  turned,  or  it  may  By  statutes. 
be  entirely  or  partially  stojoped,  by  an  order  of  Quarter 
Sessions,  founded  upon  a  certificate  of  justices,  certifying 
either  that  the  proposed  new  highway  is  nearer  or  more  com- 
modious to  the  public,  or  that  the  highway  proposed  to  be 
stopped  is  unnecessary ;  the  proceedings  being  taken  under 
the  Greneral  Highway  Act  (s). — Also  by  the  Highways 
Act,  1878,  41  &  42  Vict.  c.  77,  s.  24,  a  highway  authority 
may  apply  to  the  Court  of  summary  jurisdiction  of  the 
petty  sessional  division  in  which  a  highway  is  situate  for 
an  order  "  declaring  such  highway  unnecessary  for  public 
use,  and  that  it  ought  not  to  be  repaired  at  the  public 
expense."  And  if  the  Com-t  make  such  order,  "  the 
expenses  of  repairing  such  highway  shall  cease  to  be 
defrayed  out  of  any  public  rate"(ffl). — By  the  General 
Inclosure  Act,  1845,  8  &  9  Yict.  c.  118,  s.  62,  power  is 
given  "  to  set  out  and  make  public  roads  and  ways,  in  and 
over  the  land  to  be  inclosed,  and  stop  up,  divert,  or  alter 
any  of  the  roads  or  ways  passing  through  the  land  to  be 
inclosed,  or  through  any  old  inclosures  in  the  parish  in 

(.-!;)  The  King  t.  JFarde'Gio.  Car.  Tracts,  p.  10.     See  ante,  p.  505. 

266  ;  Ex  parte  Vennor,  3  Atk.  766;  (z)  5  &  6  "Will.  4,  o.  60,  ss.  84 

Tenterden,    0.   J.,     The    King    v.  —91. 

Russell,  6  B.  &  C.  599.  {«)  See  the  Highway  Act,  1864, 

(y)    Hale   *   /.    Maris,    Hargr.  27  &  28  Vict.  c.  101,  s.  21. 
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which  the  land  to  he  inclosed  shall  he  situate  "(i).  An 
Inolosure  Act  giving  power  to  stop  highways  within  a 
parish  was  held  to  authorise  stopping  a  way  through  the 
parish,  though  the  way  through  the  adjoining  parish  was 
therehy  stopped  at  the  extremity  and  converted  into  a 
cul  de  sac  (c). — If  hoth  ends  of  a  highway  he  legally 
stopped,  it  is  practically  extinguished,  hy  reason  of  the 
public  being  deprived  of  all  access  to  the  intermediate 
part ;  but  the  stopping  of  one  end  only  would  not  neces- 
sarily have  that  effect,  for  it  may  remaia  a  highway  in 
all  other  respects  with  access  from  elsewhere  [d). 
Destruction  A  highway  may  be  extinguished  in  fact  by  the  destruc- 

tion of  the  land  on  which  it  passes ;  as  in  the  case  of  the 
road  and  the  land  being  washed  away  by  the  sea;  the 
ordinary  liability  to  repair  does  not  extend  to  replacing 
the  land  as  the  foundation  of  the  road  ie).  In  the  case  of 
a  partial  destruction,  as  by  a  landslip,  the  liability  to 
restore  the  road  depends  upon  whether  it  is  reasonably 
practicable  to  do  so  within  the  limits  of  repairing, 
properly  so  called  (/). 

(h)  See  Hornby  v.  Silvester,  L.  K.  Downshire,  4  A.  &  E.  698 ;   Gwyn 

20  Q.  B.  D.  797.  v.  Sardwieke,  supra. 

(c)   Gu'yn  t.  Sardioicke,   1  H.  &  (e)  The  Queen  v.  Bainher,  5  Q.  B. 

N.    49 ;    25   L.    J.    M.    97,    ante,  279 ;     The    Queen  r.   Kornsea,    23 

p.  486.  L.  J.  M.  59. 

{f)  Bailey  v.  Jamieson,  L.  R.  1  (/)  The  Queen  v.  Greenhow,  L.  R. 

C.  P.  D.    329  ;    see    The  Kiny  v.  1  Q.  B.  D.  703  ;  45  L.  J.  M.  141. 
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§  3.  Maintenance  and  repair  of  Highways. 

Liability  of  parish  to  repair  at  common  law— liability  of  township  or 

district  by  custom. 
Repair  of  new  highways — turnpike  roads — private  ways  made  public 

by  order  of  justices. 
Conditions  of  liability  of  parish  under  the  Highway  Act — certificate 

of  justices — highways  not  repairable   by  the   parish — highways 

declared  unnecessary. 
Repair  under  Highway  Acts — highway  board — district  fund. 
Main  roads — transfer  of  main  roads  to  county  council — delegation  to 

district  council. 
Improvement  of  highways — statutory  powers  of  improvement. 
Liability  to  repair  by  prescription — by  tenure  of  land — by  inolosure — 

discharge  of  liability  by  tenure  or  otherwise. 
Repair  of  bridges  —Statute  of  Bridges — construction  of  statute. 
New  bridges — repair  of  new  bridges — conditions  of  repair  by  county — 

improvement  of  bridges. 
Bridges  built  under  statutes — canal  bridges — railway  bridges — turn- 
pike road  bridges. 
Transfer  of  bridges  to  county  councils. 
What  structures  are  county  bridges — approaches  to  bridges — roadway 

of  bridges — ^property  in  bridges — ferry. 

The  general  principle  as  to  repair  of  highways  is  stated  Liability  of 
as  follows  : — "  The  parish  is  at  common  law  hound  to  re-  ™air   ° 
pan-  all  puhlic  highways  within  it ;   this  being  the  mode 
by  which   each  parish  contributes  its  share  towards  the 
public  burthen  of  repairing  aU  highways,  instead  of  aU  the 
public  roads  being  repaired  by  one  general  tax ;  and  its 
inhabitants  receive  an  equivalent,  not  in  the  use  of  those 
roads  in  particular,  but  in  the  use  of  aU  the  public  roads 
in  the  realm  "  («). — "  A  township  or  other  known  portion  Liability  of 
of  a  parish  may  by  usage  and  custom  be  chargeable  to  the  .^^tr^t^by"^ 
repair  of  the  highways  within  it";  to  the  exemption  of  ™stom. 
the  rest  of  the  parish  (b).     And  the  district  of  a  parish 

(a)  Parke,  J.,  TheKing  v.  Lealce,  (b)  The  King  v.  EcclesfiM,  1  B.  & 

5  B.  &  Ad.  482  ;  per  cur.  Bussey  v.       Aid.  359  ;   The  King  v.   Satjield,  i 
Storey,  i  B.  &  Ad.  109.  B.  &  Aid.  75  ;   The  Queen  v.  Seaae, 

2  Q.  B,  128,  '^  ' 
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thus  exclusively  bound  by  custom  to  repair  its  own  high- 
ways, in  consideration  of  such  liability,  is  presumptively 
exempt  from  the  general  liability  of  the  parish  to  repair 
aU  other  highways  (c).  A  claim,  to  such  exemption  would 
be  unreasonable  and  void,  unless  supported  by  the  con- 
sideration of  repairing  the  roads  within  the  district;  so 
that  if  in  fact  there  are  no  roads  within  the  district,  the 
claim  cannot  be  maintained  (d).  Accordingly,  a  parish 
may  be  divided  into  several  districts,  the  inhabitants  of 
each  of  which  may  be  bound  by  custom  to  repair  its  own 
highways  as  if  it  were  a  separate  parish,  with  exemption 
from  the  repair  of  the  highways  in  the  rest  of  the 
parish  (e).  The  liability  of  the  parish  at  large  is  imposed 
by  common  law,  which  is  judicially  noticed  ;  but  the  liabi- 
lity or  exemption  of  a  part  of  a  parish  is  by  special  custom, 
which  must  be  alleged  and  proved  by  the  party  asserting 
it  (/).  Extra  parochial  districts  may  be  chargeable  with 
repair  by  custom  ;  but  it  seems  that  they  cannot  be  charged 
at  common  law  {g) . — There  cannot  be  a  custom  for  the 
inhabitants  of  a  parish  or  district  to  repair  the  highways 
in  another  parish  or  district,  for  customs  are  essentially 
restricted  to  the  locality  in  which  they  prevail.  Such  an 
arrangement  may  be  made  by  agreement  between  two 
parishes  or  districts,  and  will  be  effectual  so  long  as  it  is 
carried  out  (h).  But  a  mere  agreement  with  other  parties 
to  repair  the  roads  cannot  discharge  a  parish  from  the 


(c)  Freeman   f.  Read,  i   B.   &   S.  25.5;  47  L.  J.  M.  Co. 

174  ;   32  L.  J.  M.  226  ;   The  Queen  (/]  Fer  eur.  The  King  y.  Sheffield, 

V.  Rollett,  L.  E.   10  Q.  B.  469  ;  44  2  T.  R.  Ill  ;    The  King  v.  Pender- 

L.  J.  M.  190.  rtjn,  2  T.  E.  513  ;  The  King  v.  Sat- 

{d)   The  Queen  v.   liollett,  supra. ;  field,  4  B.  &  Aid.  75. 

Lush,  J.,  dissentiente,  holding  that  (g)   The  King  v.  Kingsmoor,  2  B. 

the   contingent   liahility  to  repair  &  C.  193. 

new  roads  would  he   a   sufEcient  (A)   The  King  >'.  St.  Giles,   Cam- 

consideration.  bridge,  5  M.  &  S.  260  ;   The  King  v. 

[e)   The    King   v.    Bridekirli,     11  Machynlleih,  2'R.  &G.  We,;  Fauson 

East,    304  ;     The   King    v.     Kings'  v.  iniloughbg,   5  B.    &  S.  920 ;   34 

Newton,  1  B.  &  Ad.  826;  The  Queen  1..  J.  M.  37  ;   The  Queens.  Ardslei/, 

■V.  Barnoldswick,  4   Q.  B.  499  ;    The  L.  E.  3  Q.  B.  D.  255  ;  47  L.  J  M 

Queen  v.  Ardsleg,  L.  R.  3  Q.  B.  D.  65. 
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commoii  law  liability  to  do  so  ;  nor  can  it  charge  the  other 
parties  with  the  public  liability  («'). 

At  common  law  the  liability  of  the  parish  to  repair  ex-  Repair  of  u 
tended  to  all  new  highways  within  it,  whether  created  by  highways, 
statute  or  by  dedication,  which  were  not  otherwise  speci- 
ally provided  for  in  their  creation.  And  "  by  the  general 
rule  of  law,  the  inhabitants  of  any  district,  who  were 
liable  to  the  repair  of  all  the  roads  therein  previously  to 
the  introduction  of  a  new  highway,  are  also  liable  to  the 
repair  of  that  highway  "  (J).  Thus,  where  a  way  origin- 
ally set  out  as  a  private  way  under  an  Inclosure  Act,  to  be 
used  and  repaired  by  particular  persons  only,  afterwards 
became  a  public  way  by  user,  it  was  held  that  the  parish 
thereupon  became  liable  for  the  repair  (k).  Where  a  public 
foot-way  had  been  constructed  outside  the  parapet  of  an 
ancient  bridge,  which  was  repairable  by  the  tenants  of 
certain  land,  ratione  tcmirce,  it  was  held  that  the  public 
were  liable  to  repair  the  foot-way  (l).  And  where  a  public 
foot- way  is  acquired  over  a  private  carriage  way,  or  where 
a  public  foot-way  is  enlarged  into  a  private  carriage  way, 
the  liability  of  the  jDarish  to  repair  is  limited  to  the 
foot- way,  and  they  are  chargeable  only  pro  rata  {m). — 
Upon  this  principle  the  turnpike  roads  created  by  statute  Turnpike 
become  repairable  by  the  inhabitants  of  the  parish  or  dis-  ™^  ^' 
trict ;  and  the  imposition  of  tolls  in  aid  of  repair  imports 
no  exemption  from  liability,  in  the  event  of  the  tolls  prov- 
ing inadequate,  or  the  turnpike  trustees  neglecting  their 
duty  to  repair  (n) .     Turnpike  trusts  and  tolls  have  for  the 

(j)  The  Queen  y.  Ashby  Folville,  The  King  v.   St.  Benedict,  4  B.   & 

L.  E.  1  Q.  B.  213  ;  35  L.  J.  M.  Aid.  447 ;  see  ante,  p.  506. 
154;   The  King  y.  Lirerpool,Z 'East,  (I)  See   The  King  v.  Middlesex, 

86  ;  see  The  King  v.  St.   George,  3  3  B.  c&  Ad.  201. 


Camp.  222.  ("0  Kiiigv.  West  Biding,  2  East, 

(j)  The  King  v.  Netherthong,  2  B.  353  (a). 

&  Aid.  179  ;■  The  King  v.   Sheffield,  (n)  The  King   v.   Netherthong,  2 

2  T.  R.  1 06  ;  The  Queen  t.  Barmlds-  B.  &  Aid.  179  ;  Biissey  v.  Storey,  4 

wieh,  4  Q.  B.  499.  B.  &  Ad.  98  ;   The  Queen  v.  Lords- 

(k)   The  Queen  v.  Bradfleld,  L.  B.  mere,  15   Q.   B.  689  ;   The  Queen  t. 

9  Q.  B.  552  ;  43  L.  J.  M.  155  ;  see  French,  L.  R.  3  Q.  B.  D.  187. 
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most  part  been  abolished,  leaving  the  liability  for  the 

repair  of  the  roads  npon  the  parishes  and  districts  in  which 

Private  ways    they  are  situated  («).     By  the  Highway  Act,  1862,  25  & 

™y  order  rf°     26  Vict.  c.  61,  s.  36,  "  Where  the  inhabitants  of  any  parish 

justices.  QJ.Q  desirous  of  undertaking  the  repair  and  maintenance 

of   any  drift-way,  or  any  private  carriage  or  occupation 

road,  in  return  for  the  use  thereof,  the  district  surveyor 

may  at  the  request  of  the  inhabitants  in  vestry  assembled, 

and  with  consent  of  the  owner,  apply  to  Justices  in  Petty 

Sessions  ;  and  upon  such  application  it  shall  be  lawful  for 

the  Justices  to   declare  the  same  to  be  a  pubHo  carriage 

road  to  be  repaired  at  the  expense  of  the  public." 

Conditions  of        The  liability  to  repair  a  newly  dedicated  highway  at- 
parish  under    tached  to  the  parish  at  common  law  without  any  formality 
Highway  Act.  or  condition,  beyond  the  acceptance  of  the  dedication  by 
the  public  at  large  (o).     But  by  the  Highway  Act,  1835, 
6  &  6  Will.  IV.  0.  60,  s.  23,  certain  formalities  are  required 
to  be  gone  through  as  a  condition  of  the  liabihty.     It 
enacts  "  that  no  road  made,  or  hereafter  to  be  made,  by  or 
at  the  expense  of  any  individual  or  private  person,  body 
politic  or  corporate,  shall  be  deemed  or  taken  to  be  a  high- 
way which  the  inhabitants  of  any  parish  shall  be  compel- 
lable or  liable  to  repair,  unless  the  person  proposing  to 
dedicate  such  highway  to  the  use  of  the  public  shall  give 
three  calendar  months'  notice  in  writing  to  the  surveyor  of 
the  parish  of  his  intention  to  dedicate  such  highway  to  the 
use  of  the  public,  and  shall  have  made  the  same  in  a  sub- 
stantial manner,  and  to  the  satisfaction  of  the  said  surveyor 
Certificate  of    and  of  two  justices  of  the  peace  of  the  division  in  which 
jiis  ices.  g^^j^  highway  is  situate,  who  are  hereby  required  to  view 

the  same,  and  to  certify  that  such  highway  has  been  made 
in  a  substantial  manner,  which  certificate  shall  be  enrolled 
at  the  Quarter  Sessions ;  then  and  iu  such  case  after  the 

(n)  See  the  Turnpike  Acts,  1870,       way  Act,  1S78,  41  &  42  Vict.  o.  77, 
1874  ;   33  &  34  Vict.  o.    73,  s.   10  ;       s.  13,  post,  p.  524. 
37  &  38  Vict.  c.  95,  s.  10 ;  High-  (o)  Ante,  p.  508. 
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said  highway  shall  have  been  used  by  the  public,  and  duly 
kept  in  repair  by  the  said  person  for  the  space  of  twelve 
calendar  months,  such  highway  shall  for  ever  thereafter  be 
kept  in  repair  by  the  parish  in  which  it  is  situate  :  provided 
nevertheless  that  on  receipt  of  such  notice  the  surveyor  of 
the  said  parish  shall  call  a  vestry  meeting,  and  if  such 
vestry  shall  deem  such  highway  not  to  be  of  sufficient 
utility  to  the  inhabitants  of  the  said  parish  to  justify  its 
being  kept  in  repair  at  the  expense  of  the  parish,  a 
justice  of  the  peace  shall  summon  the  party  proposing  the 
new  highway  to  appear  at  the  next  special  sessions,  and 
the  question  as  to  the  utility  of  such  highway  shall  be 
determined  at  the  discretion  of  such  justices  "  {p). 

A  highway  may  still  become  public  by  dedication  and  Highways  not 
acceptance,   although,  by  reason  of   non-compliance  with  ty^parish^ 
the  above  formalities,  it  may  not  be  a  highway  wliich  the 
inhabitants  of  the  parish  are    compellable  to   repair  [q) . 
The   person  who  dedicated   the  way  would   not   become 
bound  to  repair  it  by  reason  of  the  dedication  ;  nor  would 
he  become  so  by  reason  of  his  having  done  merely  voluntary 
repairs.     A  highway  may  thus  be  newly  created  by  dedi- 
cation, without  obligation  upon  any  person  to  repair  it  (r). 
So  highways  which  have  been  declared  by  order  of  justices,  Highways 
obtained  under  the  HighwaysAct,  1878,  to  be  "unnecessary  '^^o^^'^ed 

o  ■'         _    '  '  _  ■'    unnecessary. 

for  public  use,"  cease  to  be  repairable  by  the  public,  but  do 
not  cease  to  be  highways  ;  and  if  they  afterwards  become 
of  public  use,  the  liability  to  repair  may  be  revived  (s). 

The  maintenance  and  repair  of  highways  are  now,  for  Eepair  imder 
the  most  part,  regulated  by  statutes,  commonly  known  as  j^^  ^"^^ 
the  "Highway  Acts"  {t).    These  Acts  provide  for  the  com- 

[p)  As  to  this  section,  see  The  Vict.  u.   101,  s.  21 ;  41  &  42  Vict. 

Queen  r.  Sagge,  44  L.  J.  M.  45.  c.  77,  s.  24  ;  ante,  p.  517. 

(?)  Soierts  v.  Hunt,  15  Q.  B.  17.  {t)  The  Highway  Act,  1S35,  5  & 

(»•)  Roberts  Y.  Hunt,  supra;  The  6  Will.   4,  c.   50;    1862,  25  &  26 

Qmm  V.  Wilson,  18  Q.  B.  348  ;  21  Viet.  u.  61 ;    1864,  27  &  28  Viet. 

L.  J.  a.  B.  281 ;  Healey  t.  Batley,  u.  101 ;   1878,  41  &  42  Vict.  c.  77  ; 

L.  B.  19  Eq.  375  ;  44  L.  J.  G.  642.  and  see  the  Local  Government  Act, 

(s)  See  Highway  Acts,   27  &  28  1888,  fost,  p.  525. 
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Highway 
boards. 


bination  of  parishes  and  any  places  maintaining  their  own 
highways  into  "  highway  districts ;"  and  for  the  formation 
of  a  "  highway  board  "  for  each  district,  consisting  of  way- 
wardens elected  in  the  several  places  within  the  district, 
and  of  the  justices  acting  for  the  county  and  residing 
Ts-ithin  the  district.  And  by  these  Acts  all  the  property, 
debts,  powers,  rights,  duties,  liabihties,  capacities  and  in- 
capacities, of  the  surveyors  of  the  parishes  forming  the 
district  are  vested  in  and  attached  to  the  highway  board; 
who  are  required  to  appoint  a  district  surveyor  to  act  as 
agent  of  the  board  in  the  performance  of  their  duties. — 
District  fund.  By  the  Acts  of  1862,  1864,  the  expenses  incurred  for 
officers  and  for  the  common  use  of  the  district  were  charged 
to  a  district  fund,  contributed  by  the  several  parishes  rate- 
ably  ;  and  the  expenses  of  maintaining  and  keeping  in 
repair  the  highways  of  each  parish  were  made  a  separate 
charge  upon  each  parish,  as  at  common  law.  But  by  the 
Act  of  1878,  s.  7,  all  the  expenses  of  maintaining  and  re- 
pairing the  highways  within  the  district,  together  with  all 
other  expenses  of  the  board,  were  charged  upon  the  dis- 
trict fund.  This  section  was  held  to  change  only  the 
incidence  of  the  expense,  without  transferring  to  the  board 
at  large  any  right  to  dispute  the  liability  to  repair,  which 
is  referred  by  the  Act  of  1862,  s.  18,  to  the  waywarden  of 
the  parish ;  and  in  case  of  the  waywarden  disputing  the 
liability  an  indictment  must  be  brought  against  the  parish, 
as  at  common  law,  and  not  against  the  board  («) . 


Main  roads.  The  Act  of  1878,  s.  13,  created  a  class  of  roads  called 

"  main  roads,"  consisting  of  turnpike  roads  which  ceased 
to  be  such  since  a  certain  time  before  the  passing  of  the 
Act ;  and  roads  ordered  by  the  countj-  authority  to  be  main 
roads,  "  by  reason  of  being  a  medium  of  communication 


(m)  Loughborough  Highwaij  Board 
v.  Cm-on,  L.  E.  16  Q.  B.  D.  565 ; 
65  L.  J.  M.  122  ;  The  Queen  v. 
Mayor  of  Poole,  L   E.  19  Q.  B.  J). 


602;  56  L.  J.  M.  131  ;  but  see  The 
Queen  v.  Mayor  of  Wakefield,  57 
L.  J.  M.  52  ;  post,  p.  539.' 
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between  great  towns,  or  a  thorougMare  to  a  railway 
station  or  otherwise."  And  it  provided  as  to  main  roads 
that  "  one-half  of  the  expenses  incurred  by  the  highway 
authority  in  the  maintenance  of  such  road  shall  be  paid  to 
the  highway  authority  by  the  county  authority  out  of  the 
county  rate,  on  the  certificate  of  the  surveyor  of  the  county 
authority  to  the  effect  that  such  main  road  has  been  main- 
tained to  his  satisfaction"  (v). 

By  the  Local  Government  Act,  1888,  51  &  52  Vict.  Transfer  of 
0.  41,  s.  11  (1),  "  Every  road  in  a  county  which  is  for  the  county 
time  being  a  main  road  within  the  meaning  of  the  High-  counoQ. 
way  Act,  1878,  inclusive  of  every  bridge  carrying  such 
road  if  repairable  by  the  highway  authority,  shall,  after 
the  appointed  day,  (1st  April,  1889,  see  s.  109,)  be  whoUy 
maintained  and  repaired  by  the  council  of  the  county  in 
which  the  road  is  situate,  and  such  council  shall  have  the 
same  powers  and  be  subject  to  the  same  duties  as  a  high- 
way board,  and  may  further  exercise  any  powers  vested  in 
the  council  for  the  maintenance  and  repair  of  bridges,  and 
the  enactments  relating  to  highways  and  bridges  shall 
apply  accordingly ;  and  the  execution  of  this  section  shall 
be  a  general  county  purpose,  and  the  cost  thereof  shall  be 
charged  to  the  general  county  account." — (2)  "Provided 
that  any  urban  authority  may  within  twelve  months 
claim  to  retain  the  powers  and  duties  of  maintaining 
and  repairing  a  main  road  within  the  district  of  such 
authority,  and  thereupon  they  shall  be  entitled  to  retain 
the  same,  and  the  council  shall  make  to  such  authority 
an  annual  payment  towards  the  cost  of  the  maintenance 
and  repair." — (3)  The  amount  to  be  agreed  on,  or 
determined  by  arbitration. —  (4)  "  The  county  council 
and  any  district  council  may  from  time  to  time  contract 

{v)  Highway  Act,  1878,  ss.  13—  494;  63  L.  J.  M.  5 ;  Lancaster  v. 

15.       What    are     turnpike    roads  Neivton,  66  L.  J.  M.  17.     What  ia 

within   this   enactment,    see    West  "  maintenance  "  of  the  road  within 

Riding  v.  The  Queen,  L.  K.  8  Ap.  the  Act,  see  Leelc  Gommiss.  v.  Staf- 

Ca.   781  ;  53  L.  J.  M.  41  ;  Lanca-  ford,  L.  R.  20  Q.   B.   D.  794  ;    57 

shire  v.  Rockdale,  L.  K.  8  Ap.  Ca.  L.  J.  M.  C.  102  ;  post,  p.  327. 
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for  the  undertaking  by  the  district  council  of  the  mainten- 
ance, repair,  improvement  and  enlargement  of  any  main 
road ;  and,  if  the  county  council  so  require,  the  district 
council  shall  undertake  the  same,  and  such  undertaking 
shall  be  in  consideration  of  such  annual  payment  by  the 
county  council  as  may  from  time  to  time  be  agreed  upon, 
or  in  case  of  difference  be  determined  by  arbitration." — 
(5)  "  In  no  case  shall  a  county  council  make  any  pay- 
ment until  the  county  council  are  satisfied  by  the  report  of 
then-  surveyor  that  the  road  has  been  properly  maintained 
and  repaired." — (6)  "A  main  road  and  the  materials 
thereof  and  all  drains  belonging  thereto  "  shall,  except  as 
aforesaid,  vest  in  the  county  council. 
Delegation  to  By  s.  28  (2),  power  is  given  to  the  county  council  to 
council.  delegate  "  any  powers  or  duties  transferred  to  them  by 

this  Act,  either  to  any  committee  of  the  county  council, 
or  to  any  district  council  in  this  Act  mentioned." — And 
by  s.  100,  the  expression  "  district  council "  means  "  any 
district  council  established  for 'purposes  of  local  govern- 
ment under  an  Act  of  any  future  Session  of  Parliament ; 
and  until  such  council  is  established"  means,  "as  regards 
the  provisions  of  this  Act  relating  to  highways  and  main 
roads,  a  highway  authority."  "  The  expression  '  highway 
authority '  means,  as  respects  an  urban  sanitary  district, 
the  urban  sanitary  authority,  and  as  respects  a  highway 
disti'ict,  the  highway  board,  or  authority  having  the  powers 
of  a  highway  board." 

Improvement  The  parish  at  common  law  is  not  bound  to  put  a  high- 
ig  ways,  ^^y  ^^^  better  condition  than  it  has  been  time  out  of 
mind,  but  as  it  has  been  usually  at  the  best  («■).  Nor  has 
it  any  liability  or  power  to  widen  and  enlarge  a  highway 
that  is  insufficient,  for  it  has  no  power  to  take  the  addi- 
tional land  required  («) .     Nor  can  an  owner  of  land  ad- 

(tti)   The    Queen  v.     Cluworth,    I  («)  The  Queen  v.  Stretford,  2  L. 

Salk.  359.  Eaym.   1169;    11   Mod.    S6 ;     The 

King  v.  JDeron,  4  B.  &  C.  670. 
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joining  a  highway,  by  extending  the  width  of  the  road, 
throw  the  burden  of  repairing  the  newly  dedicated  part 
upon  the  parish  (jj) . — The  obligation  to  repair  does  not 
extend  to  the  restoration  of  a  road,  which  has  been  totally 
destroyed  by  being  swept  away  by  the  sea  (s) .  But  the 
raising  of  a  road,  which  had  sunk  through  subterraneous 
mining,  to  the  former  level,  was  held  to  be  an  ordinary 
repair  within  the  duty  of  a  surveyor  of  highways,  requir- 
ing no  statutory  power  and  raising  no  claim  for  compensa- 
tion from  the  owners  of  the  adjoining  tenements  which 
were  left  at  the  lower  level  («).  The  conversion  of  a 
macadamised  road  into  a  road  paved  with  granite  setts  was 
held  not  to  be  an  expense  incurred  in  the  "  maintenance  " 
of  the  road  within  the  Highway  Act,  1878,  s.  13,  entitling 
the  highway  authority  to  payment  of  half  the  expense  by 
the  county  authority  [b). 

By  the  Highway  Act,  1835,  5  &  6  Will.  IV.  c.  50,  statutory 
s.  82,  power  is  given  to  justices  to  order  highways  to  be  improvement, 
widened  and  enlarged,  to  the  limit  of  thirty  feet  in 
breadth,  provision  being  made  for  compensation  to  the 
owmer  of  the  land  taken.  And  by  sect.  67,  the  surveyor 
has  power  "  to  make,  cleanse,  and  keep  open  all  ditches, 
drains,  and  watercourses  as  he  shaU  deem  necessary,  in 
and  through  any  lands  or  grounds  adjoining  or  lying  near 
to  any  highway,"  subject  to  compensation  to  the  owner  (c). 
—By  the  Highway  Act,  1864,  27  &  28  Vict.  o.  101, 
ss.  47,  48,  power  is  given  to  highway  boards  to  make 
improvements  in  the  highways  and  to  borrow  money  for 
the  purpose.  The  improvements  authorised  are :  "  the  con- 
version of  any  road  that  has  not  been  stoned  into  a  stoned 
road ;  the  widening  of  any  road,  the  levelling  roads,  the 
making  any  new  road,   and   the   building   or   enlarging 

(y)  Richards  v.  Kessich,  57  L.  J.  (a)  Burgess  v.  Northwiclc,  L.  E.  6 

M.  C.  48.  Q.  B.  D.  264 ;   50  L.  J.  Q.  B.  219. 

(z)   The  Queen  v.  Bamier,  5  Q.  B.  (S)  Zeek  Commiss.  v.  Stafford,  L. 

279  ;   The  Queen  v.  Hornsea,  23  L.  E.  20  Q.  B.  D.  794;  57  L.  J.  M.  0. 

J.  M.  69  ;  see  The  Queen  v.  Green-  102 ;  see  ante,  p.  525. 

how,  L.  R.  1  Q.  B.  D.  703  ;  45  L.  (c)  See  Croft  v.  Rickmansworth, 

J.  M.  141 ;  see  ante,  p.  518.  57  L.  J.  C.  689. 
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bridges ;  tlie  doing  of  any  other  work  in  respect  of  high- 
ways beyond  ordinary  repairs  essential  to  placing  any 
existing  highway  in  a  proper  state  of  repair." 


Liatility  to 
repair  by 
prescription. 


Liability  by 
tenure  of 
land. 


"  A  particular  person  cannot  be  bound  to  repair  by  pre- 
scription, sail.,  that  he  and  all  his  ancestors  have  repaired, 
if  it  be  not  in  respect  of  the  tenure  of  his  land,  taking  of 
toll,  or  other  profit;  for  the  act  of  the  ancestor  cannot 
charge  the  heir  without  profit."  But  a  corporation,  sole 
or  aggregate,  may  be  bound  to  repair  by  prescription  only, 
Bcil.,  that  they  and  their  predecessors  time  out  of  mind 
have  repaired;  for  a  corporation  may  bind  their  successors, 
continuing  the  same  corporation  ((?) .  A  corporation  may 
be  bound  to  repair  by  the  terms  of  their  charter,  by  accept- 
ance of  which  they  bound  themselves,  according  to  the 
terms,  to  do  the  repairs ;  and  the  public  may  enforce  the 
obligation  (rf).  And  the  grant  of  a  charter,  with  charge  of 
repair,  may  be  implied  as  the  legal  origin  of  a  prescriptive 
liability. 

The  tenure  of  land,  to  which  the  burden  or  service  of 
repairing  a  road  is  prescriptively  annexed,  is  a  sufficient 
consideration  for  charging  the  tenant  with  the  repair;  and 
he  is  technically  described  as  liable  to  the  repair  ratione 
temtrce  [e).  In  such  case  the  parish,  which  is  charged 
with  repair  at  common  law,  or  a  part  of  the  parish, 
charged  by  custom,  may  discharge  itself  by  pleading  and 
proving  with  certainty  that  another  person  is  bound  to 
repair ;  and  only  in  the  event  of  his  default  the  liability 
reverts  to  the  parish  (/). 

The  inhabitants  of  a  parish  or  district  cannot  be  charged 
with  liability  by  reason  of  the  tenure  of  land,  because  as 
inhabitants,  unincorporated,  they  cannot  hold  land;  their 


(c)  13  Co.  33,  Case  of  Bridges ;  2 
Co.  Inst.  700  ;  The  King  v.  St.  Giles, 
5  M.  &  S.  260. 

((t)  Lyme  Regis  v.  Henley,  3  B.  & 
Ad.  77. 


[e)  The  King  v.  Kerrison,  1  M.  & 
S.  435. 

(/)  The  King  v.  Satfield,  4  B.  & 
Aid.  75  ;  The  Queen  r.  Ely,  15  Q.  B. 
827  ;  19  L.  J.  lH.  223  ;  Holt,  C.  J., 
Anon.,  1  L.  Eaym.  726. 
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liability  is  at  common  law  or  by  custom  ((/) . — The  obliga- 
tion to  repair  by  reason  of  tenure  runs  with  tlie  land,  and 
with  every  part  of  the  land,  so  that  a  tenant  of  any  part  is 
primarily  liable  to  the  whole  charge  of  the  repair ;  upon 
discharging  which  he  becomes  entitled  to  claim  contribu- 
tion from  the  other  tenants.  If  the  owner  of  the  whole 
sell  several  parts,  and  agree  with  the  several  purchasers  to 
discharge  them  of  the  liability  to  repair,  such  agreement 
affects  the  incidence  of  the  liability  as  between  the  parties 
only,  and  does  not  affect  the  remedy  of  the  public ;  for  a 
tenant  has  no  power  to  apportion  the  charge  as  against  the 
public  (A) . 

Liability  to  repair  a  highway  may  arise  at  common  law  Repair  by 
from  the  inclosure  of  the  adjacent  land.  Where  the  public  i^gjo^e. 
from  time  immemorial  have  used  to  deviate  from  an  open 
highway  whenever  it  was  out  of  repair  and  impassable, 
if  the  owner  of  the  land  incloses  the  adjoining  land,  he 
incurs  the  obligation  of  keeping  the  road  in  such  repair  as 
to  prevent  the  necessity  for  deviating.  He  is,  in  general, 
entitled  to  inclose,  as  owner  of  the  land;  subject  to  the 
right  of  the  public  to  have  a  road  of  sufficient  width  and 
in  a  proper  state  of  repair.  But  he  is  chargeable  with  the 
repair  only  so  long  as  the  inclosure  is  continued,  and  upon 
opening  it  to  the  highway  again,  the  liability  ceases ;  in 
this  respect  differing  from  a  liability  to  repair  ratione 
tenurce  which  is  permanently  incident  to  the  tenure  of  the 
land  ii).  The  Highway  Act,  1862,  25  &  26  Yict.  c.  61, 
s.  46,  now  provides  that  "  no  person  shall  become  liable  for 
the  repair  of  a  highway  by  erecting  fences  between  such 
highway  and  the  adjoining  land,  if  such  fences  are  erected 
with  the  consent  in  -writing  of  the  Highway  Board  of  the 
district,  or  of  the  surveyor  or  other  authority  having  juris- 
diction over  the  highway." 

The  Highway  Act,  1862,  25  &  26  Yict.  c.  61,  s.  34,  Discharge 

(g)   The  King  v.   Machynlleth,    2       Duchess  of  Bucldugh,  1  Salk.  358. 
B.  &  C.  166.  {*)  The  Xing  v.Sfouffhfon,2'Wins. 

(A)  200.  inst.  700 ;  The  Queen  v.       Saund.  160 ;  ante,  p.  528. 
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liabiKty  by 
tenure  and 
otherwise. 


provides  that  "where  any  high-way,  which  any  body 
corporate  or  person  is  liable  to  repair  by  reason  of 
teniire  of  any  land  or  otherwise  howsoever,  shall  be  ad- 
judged in  the  manner  provided  by  the  Act  to  be  out 
of  repair,  the  Highway  Board  of  the  district  raay  direct 
their  surveyor  to  repair  the  same ;  and  the  expenses 
shall  be  paid  by  the  party  liable  to  repair  "(A). — And 
by  sect.  35,  any  person  or  corporation,  liable  to  repair 
any  highway  by  reason  of  tenure  of  land,  or  other- 
wise, may  apply  to  justices  in  petty  sessions,  who,  after 
examining  the  matter,  "  shall,  if  they  think  fit,  make  an 
order  that  such  highway  shall  thereafter  be  a  highway  to 
be  repaired  and  maintained  by  the  parish,  and  shall  in 
such  order  fix  a  certain  sum  to  be  paid  by  such  person  or 
corporation  to  the  highway  board  in  full  discharge  of  all 
claims  thereafter  in  respect  of  the  repair  and  maiutenance 
of  such  highway."  By  the  Highway  Act,  1864,  27  &  28 
Yict.  c.  101,  s.  24,  the  Highway  Board  may  apply  under 
the  above  section  for  the  same  purpose.  —  The  Local 
Government  Act,  1888,  s.  97,  expressly  provides  that 
"  nothing  in  this  Act  with  respect  to  main  roads  shall  alter 
the  liability  of  any  person  or  body  of  persons,  corporate 
or  unincorporate,  not  being  a  highway  authority,  to  main- 
tain and  repair  any.  road  or  part  of  a  road  "  («). 


Eepair  of 
bridges. 


Bridges  in  highways  are,  as  regards  the  public  use,  part 
of  the  highway;  but  as  regards  repair,  they  are  at  common 
law  charged  presumptively  upon  the  iahabitants  of  the 
county,  and  not,  with  the  rest  of  the  highway,  upon  the 
parish.  By  immemorial  custom  the  inhabitants  of  a  par- 
ticular district  within  the  county,  as  a  hundred,  riding, 
city,  borough,  township  or  parish,  may  be  bound  to  repair 
the  bridges  within  such  district  (/) .  A  particular  person  or  a 
body  corporate  may  be  bound  to  repair  a  bridge  by  reason 
of  the  tenure  of  lands  or  tenements  to  which  the  repair  is 


(A)  See  Highway  Act,  1864,  s.  23. 
(j)  See  ante,  p.  525. 


ij)  As  to  -what  are  county  bridges, 
see  post,  p.  536. 
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incident ;  and  a  body  corporate  may  be  bound  to  repair  by 
prescription  only.  But  the  liability  prima  facie  lies  upon 
the  county,  who  can  discharge  themselves  only  by  proving, 
that  some  other  district  or  person  is  liable  for  the  re- 
pair (k) . 

The  Statute  of  Bridges,  22  Hen.  VIII.  c.  5,  entitled  "An  statute  of 
Act  concerning  the  amendment  of  Bridges  in  Highways,"  "  ^'^^' 
after  reciting  that  "  in  many  parts  of  this  realm  it  cannot 
be  known  and  proved  what  hundred,  riding,  city,  borough, 
town,  or  parish,  nor  what  person  certain  or  body  politic, 
ought  of  right  to  make  such  bridges  decayed ;  by  reason 
whereof  such  decayed  bridges  for  the  most  part  lie  long 
without  any  amendment,  to  the  great  annoyance  of  the. 
king's  subjects  ;"  for  the  remedy  thereof  enacts,  "that  in 
every  such  case  the  said  bridges,  if  they  be  without  city  or 
town  corporate,  shall  be  made  by  the  inhabitants  of  the 
shire  or  riding  mthin  which  the  said  bridge  decayed  shall 
happen  to  be ;  and  if  it  be  within  any  city  or  town  corpo- 
rate, then  by  the  inhabitants  of  every  such  city,  or  town 
corporate,  wherein  such  bridges  shall  happen  to  be."  And 
if  part  of  any  such  bridges  happen  to  be  within  the  limits 
of  one  shire,  riding,  city,  or  town  corporate,  and  part  with- 
out, the  inhabitants  shall  be  charged  to  repair  such  part  as 
is  within. 

This  statute  is  declaratory  of  the  common  law,  and  Construction 
creates  no  new  liabilities  ;  it  applies  only  to  counties  and  °  ®  ^  ^  "^  ^• 
to  cities  and  boroughs,  which  are  liable  to  the  repair  of 
bridges  by  common  law  or  by  custom,  with  the  consequence 
of  imjDOsing  upon  them  any  public  bridge  within  their 
limits  of  which  it  cannot  be  known  or  proved  what  person 
certain  is  to  make  the  repair.  Therefore,  where  by  the 
extension  of  a  borough  a  bridge  was  brought  within  the 
boundaries,  the  borough  being  under  no  general  customary 
liability  to  repair  bridges,  it  was  held  that  the  statute  had 

(/t)  2  Co.  Inst.  700 ;  The  King  y.  King  v.  Sendon,  4  B.  &  Ad.  628. 
West  Riding,  5  Burr.  2594  ;  The  As  to  repair  ratione  tenurce,  see  ante,  • 
King  Y.   Salop,    13  East,   97;    The       p.  528. 
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no  operation,  and  the  liability  remained  fixed  upon  the 
county,  although  the  extended  borough  was  withdrawn 
from  the  county  rate  (f).- — The  word  "riding"  in  the 
statute  is  not  restrained  to  districts  called  by  that  name, 
but  includes  any  division  of  a  county  which  corresponds  to 
a  riding  (m) .  The  county  of  a  town  created  by  charter  is 
a  "  shire"  within  the  Act,  and  liable  to  the  repair  of  pubhc 
bridges,  to  the  exclusion  of  the  liability  of  the  county  from 
which  it  was  taken  (h). 

New  bridges.  "  None  can  be  compelled  to  make  new  bridges,  where 
never  any  were  before,  but  by  Act  of  Parliament "  (o). 
And  the  liability  of  the  county  to  repair  bridges  does  not 
extend  to  the  making  of  a  bridge,  where  there  was  none 

Repair  of  new  before  (^;).  "If  a  man  make  a  bridge  for  the  common 
good  of  all  the  subjects,  he  is  not  boimd  to  repair  it ;  for 
no  particular  man  is  bound  to  reparation  of  bridges  by  the 
common  law,  but  ratione  tenurce  ox  prwscriptionis ;"  but  if 
it  is  afterwards  used  by  the  public,  it  becomes  a  public 
bridge,  and  repairable  at  common  law  by  the  county  {q). 
Thus,  where  the  inhabitants  of  a  township  built  a  carriage 
bridge  over  a  ford,  where  there  was  before  only  a  foot 
bridge  repairable  by  the  township,  and  the  public  always 
afterwards  used  the  bridge,  it  was  held  that  the  county 
was  bound  to  repair  it  as  a  carriage  bridge,  the  township 
remaining  liable  ^jro  rata  for  the  repair  of  it  as  a  foot 
bridge  (r).  So  where  a  public  footbridge  was  added  to 
an  ancient  carriage  bridge  which  was  repairable  ratione 
temirce,  the  county  was  held  liable  for  the  repair  of  the  foot 

(Z)   Case  of  Bridges,   13  Co.   33;  of  the  common  law,  2  Co.  Inst.  29  ; 

The  Queen  v.  New  Sarum,  7  Q.  B.  and  see  NichoU  v.  Allen,  1  B.  &  S. 

941.  916;  31  L.J.  Q.  B.  48. 

(m)  The  Queen  y.  Ely,  15  Q.  B.  (p)  Littledale,  J.,   The  King  x. 

827  ;  19  L.  J.  M.  223.  Demi,  4  B.  &  C.  680. 

in)    The    Queen  v.    Southampton,  (q)  2  Inst.  701. 

L.  E.  17  Q.  B.  D.  424  ;  55  L.  J.  M.  (c)  The  King  v.    West  Riding,  2 

164.  East,  363,  n.  (a)  ;  and  see  The  King 

(o)  2  Co.  Inst.  701 ;   see  Magna  v.    West  Siding,   5  Burr.  2594  ;    2 

Carta,  22  Ed.  I.  o.  15,  declaratory  W.  Black.  685. 
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bridge  (.s).  Where  a  person  for  his  own  benefit  built  a  mUl 
and  a  bridge,  where  before  there  was  a  public  ford,  so 
that  the  public  of  necessity  used  the  bridge  instead  of  the 
ford,  it  was  held  that  the  county  and  not  the  millowner 
was  bound  to  repair  {i).  Where  the  owner  of  a  public 
ferry  built  a  bridge  in  place  of  the  ferry,  which  became  by 
use  a  public  bridge,  iipon  the  bridge  being  afterwards  re- 
moved by  the  owner  of  the  ferry,  the  county  was  held 
bound  to  rebuild  it  (m). 

If  a  new  bridge  is  not  of  public  utihty,  it  may  be  re-  Conditiona 
moved  as  a  nuisance ;  but  if  acquiesced  in  and  used  by  the  00,^^7"  ^ 
pubKc,  though  not  of  absolute  necessity,  it  is  presumed  to 
be  of  public  utility  and  becomes  a  public  bridge ;  and  as 
such,  it  is  thereupon  chargeable  upon  the  county  at  com- 
mon law,  without  any  formal  act  of  acceptance  {vj . — But  Satisfaction 
now  by  43  Geo.  III.  (1803),  c.  59,  s.  5,  "for  the  more  °^;°eyon 
clearly  ascertaining  the  description  of  bridges,  hereafter  to 
be  erected,  which  inhabitants  of  counties  shall  be  liable  to 
repair  and  maintain,"  it  is  enacted  "  that  no  bridge  here- 
after to  be  erected  or  built,  by  or  at  the  expense  of  any 
private  person  or  persons,  body  politic  or  corporate,  shall 
be  deemed  to  be  a  county  bridge,  which  the  inhabitants  of 
any  comity  shall  be  liable  to  repair,  unless  such  bridge 
shall  be  erected  in  a  substantial  and  commodious  manner, 
under  the  direction  or  to  the  satisfaction  of  the  county 
surveyor  "  (ir) . — This  enactment  only  applies  to  bridges 
newly  erected  or  built  after  the  passing  of  the  Act ;  and 
the  widening,  or  improving,  or  even  rebuilding  since  the 
Act  of  a  bridge  existing  before  does  not  bring  it  within 
the  Act  («) .     The  satisfaction  of  the  above  condition  is 

(5)   The  King  y.  Middlesex,  3  B.  See  The  Queen  v.  Southampton,  L.  E.. 

&  Ad.  201.    See  ««fe,  p.  521.  17  Q.  B.  D.  424  ;  56  L.  J.  M.  112  ; 

(()   The  King  v.  Kent,  2  M.  &  S.  19  Q.  B.  D.  590. 

513.  (to)  See  the  Highway  Act,  1878, 

{u)  The  King  v.  Bucks,  12  East,  41  &  42  Vict.  c.  77,  ss.  21,  22. 

192.  (x)   The  King  t.  Lancashire,  2  B. 

iv)  The  King  v.   West  Riding,  2  &  Ad.  813;  The  King  y.  Devonshire, 

East,  342  ;  Abhott,  C.  J.,  The  King  5  B.  &  Ad.  383. 
V.  Netherthong,   2  B.   &  Aid.   183. 
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not  conclusive  upon  tlie  county,  unless  tlie  bridge  is  also 
of  public  utility  and  adopted  by  the  inhabitants  (y). 
Improvement  The  county  at  common  law  are  bound  to  repair  and 
of  bridges.  j^aintain  a  public  bridge  in  the  state  in  which  it  was  buUt 
and  became  public  ;  but  it  is  said  that  "  as  a  county  is  not 
bound  to  make  a  bridge,  it  is  not  bound  to  widen  one, 
because  the  addition  beyond  the  existing  width  would  be 
pro  tanto  a  new  bridge"  (s).  Now  by  the  statute  43 
Geo.  III.  c.  59,  after  reciting  that  "  doubts  have  arisen 
how  far  the  said  inhabitants  are  liable  to  improve  such 
bridges  when  they  are  not  sufficiently  commodious  for  the 
public,"  it  is  enacted  (s.  2)  that  justices  ia  quarter 
sessions  may  "  order  such  bridges  to  be  widened,  improved, 
and  made  commodious  for  the  pubKc,"  and  if  necessary 
"  order  the  same  to  be  rebuilt,  either  on  the  old  site,  or 
on  any  new  one  more  convenient  to  the  public";  and 
power  is  given  for  the  purchase  of  land  for  the  purpose. 

Bridges  built        "Wliere  statutory  power  is  given  to  a  person  or  corporate 

Statutes  body  to  make  a  bridge  to  carry  a  public  highway,  for  their 

own  private  pui-poses,  it  may  be  an  express  or  imphed 
condition  of  the  exercise  of  their  power  that  they  maintain 
and  repair  the  bridge  ;  and  in-  such  case  though  the  pubhc 
necessarily  use  the  bridge,  there  is  no  liability  resultrug 

Canalbridges.  upon  the  county  Or  district  for  the  repair ;  as  where  a 
canal  company  or  navigation  commissioners  are  empowered 
by  statute  to  cut  through  a  highway,  thereby  rendering 
a  bridge  necessary  to  carry  the  road  (a). — In  the  case  of 

Eailway  railways  crossing  highways,  it  is  enacted  by  the  EaiLway 

n  ges.  Clauses  Consolidation  Act,  8  Yict.  c.  20,  s.  46,  that  either 

the  road  shall  be  carried  over  the  railway,  or  the  railway 

shall  be  carried  over  the  road,  by  means  of  a  bridge,  of  the 

construction  provided  in  ss.  49 — 52  ;    "  and  such  bridge, 

(y)    The   Queen   v.    Southampton,  land  y.  The  Kiiii;,  3  B.  &F.  35i. 
L.  B.  17  Q.  B.  D.  424  ;  56  L.  J.  M.  («)  The  King  v.  Zindseij,  14  East, 

112.  317  ;   The  King  v.  KerHson,  3  M.  & 

(2)   The  King  v.  Devon,  4  B.  &  0.  S.  526  ;   The  Queen  v.  Elg,  15  Q.  B. 

(379  ;  ante,  p.  526  ;  but  see  Cumber-  827  ;  19  L.  J.  M.  223. 
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witli  the  immediate  approacties,  and  all  other  necessary 
works  connected  therewith,  shall  be  executed  and  at  all 
times  thereafter  maintained  at  the  expense  of  the  com- 
pany." The  roadway  is  part  of  the  bridge  which  the 
company  by  this  section  are  bound  to  make  and  main- 
tain (b). — Bridges  built  by  trustees  of  a  tm'npike  road  Turnpike 
under  an  Act  of  Parliament  are  public  bridges  which  the  ^°'^^  bridges, 
county  is  bound  to  repair ;  and  the  county  may  be  ■ 
charged  primarily,  although  the  trustees  may  receive  tolls 
which  are  apphcable  to  the  repair  of  the  road  (c).  But 
these  bridges  are  within  the  above  Act  of  43  Geo.  III., 
and  if  built  since  the  Act,  they  are  not  chargeable  upon 
the  county,  unless  erected  in  a  substantial  manner  and  to 
the  satisfaction  of  the  county  surveyor  (d) .  By  33  &  34 
Vict.  c.  73,  s.  12,  "  Where  a  turnpike  road  shall  have 
become  an  ordinary  highway,  all  bridges  which  were  pre- 
viously repaired  by  the  trustees  of  such  tm-npike  road  shall 
become  county  bridges  and  shall  be  kept  in  repair  accord- 
ingly." 

By  the  Local  Grovernment  Act,  51  &  52  Yict.  o.  41,  s.  3,  Transfer  of 
"  There  shall  be  transferred  to  the  council  of  each  county  com§y    ° 
on    and    after   the   appointed   day    (1   Aj)ril,    1889,    see  councils, 
sect.   109)   all  business  done  by  the  quarter   sessions   in 
respect  of  the  several  matters  following,  namely,  {inter  alia) 
(viii.)  Bridges  and  roads  repair-able  with  bridges,  and  any 
powers  vested  by  the  Highways  Act,  1878,  in  the  county 
authority." — By  sect.  6,  "  The  county  council  shall  have 
power  to  purchase  or  take  over  on  terms  to  be  agreed  on, 
existing  bridges  not  being  at  present  county  bridges,  and 
to  erect  new  bridges,  and  to  maintain,  repair,  and  improve 
any  bridges  so  purchased,  taken  over,  or  erected." — ^And 
by  sect.  11,  "  every  road  in  a  cotmty  which  is  for  the  time 

lb)  Bury  V.  Lancashire  ^-  T.  Uy.,  shire,    4  B.   &  C.   195.      See    The 

L.  R.  20  Q.  B.  D.  485  ;  57  L.  J.  King   v.   Lancashire,    2  B.   &  Ad. 

Q.  B.  280.  813. 

(c)  The  King  t.   West  Riding,  2  {d)   The  K%ng  v.  Derbijshire,  3  B.- 

East,   342 ;    The   King  v.   Oxford-  &  Ad.  147, 
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What  are 

county 

bridges. 


Approaches 
to  bridges. 


being  a  main  road,  inclusive  of  every  bridge  carrying  such 
road,  if  repairable  by  the  highway  authority,  shall,  after 
the  appointed  day,  be  wholly  maintained  and  repaired  by 
the  council  of  the  coiinty ;  and  such  council  shall  have  the 
same  powers  and  be  subject  to  the  same  duties  as  a  high- 
way board,  and  may  further  exercise  any  powers  vested  in 
the  council  for  the  pm-pose  of  the  maintenance  and  repair 
of  bridges,  and  the  enactments  relating  to  highways  and 
bridges  shall  apply  accordingly  "  (f). 

The  bridges  within  the  common  law  liabihty  of  the 
county  to  repair  are  such  only  as  carry  a  highway,  whether 
footway,  bridleway,  or  carriage  way,  over  a  river  or  water- 
course ;  there  must  be  "water  flowing  in  a  channel  between 
banks  more  or  less  defined,  although  such  channel  may  be 
occasionally  dry  "  (/) .  A  causeway  over  meadows  occasion- 
ally flooded  with  water,  having  culverts  at  intervals  to  let  the 
water  pass  through  for  the  safety  of  the  structure,  was  held 
not  to  be  a  bridge  repairable  by  the  county  (g).  It  is  not  a 
necessary  condition  of  a  county  bridge  that  it  must  have 
parapets  (h). 

By  the  common  law,  declared  and  defijied  by  the  Statute 
of  Bridges,  22  Hen.  YIII.  c.  6,  s.  9,  it  is  enacted  "  that 
such  part  of  the  highways  as  lie  next  adjoining  to  the  ends 
of  any  bridges  distant  from  any  of  the  said  ends  by  the 
space  of  three  hundred  foot,  be  made,  repaired,  and 
amended,  as  often  as  need  shall  require."  The  liability  of 
the  county  to  repair  extends  to  the  approaches  thus  de- 
fined ;  and  a  new  bridge,  becoming  a  public  bridge,  carries 
with  it  the  same  approaches  repairable  by  the  county  {i). 
But  the  liability  to  repair  approaches  does  not  apply  to 
a  substantive  bridge  situate  mthin  the  limits  (/). — The 
prescriptive  liability  of  a  person  or  corporate  body  to  repair 


(e)  See  ante,  p.  525. 

(/)  Per  cur.  The  King  v.  Oxford- 
shire, 1  B.  &  Ad.  301.  See  The 
King  v.  Salop,  13  East,  95. 

(g)  The  King  v.  Oxfordshire, 
supra. 


(h)  The  King  v.  IFhitnei/,  3  Ad. 
&  El.  69. 

(»)  The  King  v.  Tfest  Siding,  1 
East,  588  ;  6  Taunt.  284. 

U)  The  King  v.  Devon,  14  East, 
477. 
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a  bridge  |jri;»(J  fade  includes  repair  of  the  approaches 
within  the  same  limits  (/.■) . 

By  the  Highway  Act,  5  &  6  Will.  lY.  c.  50,  s.  21,  "  If  Roadway  of 
any  bridge  shall  hereafter  be  built,  which  shall  be  liable  by  " 
law  to  be  repaired  by  and  at  the  expense  of  any  county  or 
part  of  any  county,  then,  all  highways  leading  to,  passing 
over,  and  next  adjoining  to  such  bridge  shall  be  from  time 
to  time  repaired  by  the  parish,  person,  or  body  politic  or 
corporate,  or  trustees  of  a  turnpike  road,  who  were  by  law 
before  the  erection  of  the  said  bridge  bound  to  repair  the 
said  highways  :  provided  that  nothing  herein  contained 
shall  extend  to  exonerate  or  discharge  any  county  from 
repairing  the  walls,  banks,  or  fences  of  the  raised  cause- 
ways and  approaches  to  any  such  bridge,  or  the  land 
arches  thereof."  The  effect  of  this  enactment  is  to  throw 
the  repair  of  the  surface  roadway  upon  the  parish,  or  other 
persons  by  law  bound  to  repair  the  highway,  leaving  the 
repair  of  the  structure  upon  the  county  (/).  Bridges 
carrying  a  public  highway  over  or  under  a  railway  are 
required  by  the  Railway  Clauses  Act,  1845,  "  to  be  exe- 
cuted and  maintained  at  the  expense  of  the  company"  ; 
•  and  under  this  enactment  the  company  are  bound 
to  repair  the  roadway,  as  well  as  the  structure  of  the 
bridge  (/«). 

A  bridge,  which  is  part  of  a  highway,  is  presumptively  Property  in 
the  property  of  the  owner  of  the  soil  on  which  it  stands,  "  ^^^' 
subject  to  the  public  right  of  free  passage  (■«).  But  the 
materials  of  a  pubKc  bridge  may,  by  license  of  the  owner 
of  the  soil,  remain  the  property  of  the  original  owner 
after  building  them  in,  subject  to  the  dedication  to  public 
use ;  so  that  if  afterwards  removed  or  taken  to  pieces,  they 
revert  to  him  in  exclusive  possession  (o). 

Where  there  is  no  bridge  in  a  highway  through  a  river,  Ferry. 

(k)   The  Queen  v.  Lincoln,  S  A.  &  280.     See  ante,  p.  534. 
E.  65.  W  2  Co.  Inst.  705. 

U)  The  Queen  v.  Southampton,  L.  (o)  Harrison  v.  Tarker,  6  East, 

K.  17  Q.  B.  D.  424.  154.     See   The  Xing  y.  Bucks,  12 

()«)  Bury  V.  Lancashire  f  Y.  Ry.,  East,  192.     And  see  ante,  p.  107. 
L.  K.  20Q.  B.  485;  57  L.  J.  Q.  B. 
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it  is  a  prerogative  right  of  the  Crown  to  "grant  a  public 
ferry  with  charge  of  toll ;  therefore  "  no  man  may  set  up 
a  common  ferry  for  all  passengers  without  a  prescription 
time  out  of  mind  or  a  charter  from  the  king."  The 
grantee  is  bound  "  to  give  attendance  at  due  times,  keep  a 
boat  in  due  order,  and  take  but  reasonable  toll ;  for  if  he 
fan  in  these  he  is  fineable"  (^j). — The  building  of  a  bridge 
in  place  of  a  ferry  is,  prima  facie  wrongful  and  actionable, 
as  being  a  disturbance  of  the  ferry ;  and  the  owner  of  a 
ferry  cannot  convert  it  into  a  bridge  without  license 
of  Crown ;  but  the  Crown  may  do  so  by  its  prerogative 
right,  and  the  bridge  so  erected  may  become  a  public 
bridge,  and,  as  such,  repairable  by  the  county  (g). 


§  4.  Remedies  relating  to  Highways. 

Indictment  for  non-repair — against  surveyor  of  Highways— against 
highway  authority. 

Action  for  non-repair  against  county  or  parish — against  surveyor — 
against  highway  authority — against  person  or  body  corporate. 

Summary  remedies  for  non-repair — against  surveyor — against  high- 
way board — order  of  county  authority  to  repair. 

Indictment  for  nuisance — nuisances  upon  highway. 

Action  for  nuisance — special  damage — action  against  surveyor — against 
local  board — abatement  of  nuisance. 

Summary  remedies  for  nuisances — penalties  for  wilful  obstruction — 
encroachment  on  sides  of  highway — removal  of  nuisance. 

Eemedy  for  The  Ordinary  remedy  of  the  common  law  for  the  repair 

indictment ;  of  a  highway  is  by  indictment  at  the  suit  of  the  Crown, 
on  behalf  of  the  public  collectively,  against  the  inhabi- 
tants of  the  parish,  or  the  person  or  persons  who  are  liable 
for  the  repair.  The  indictment  charges  that  the  road  is  a 
highway,  the  liability  to  repair,  and  the  want  of  repair. 
The  judgment  upon  conviction  is  a  fine ;.  which  by  statute 

(^)  Hale  &/.  il/ans,  Hargrave's       192;  Payne -7.  Cartridge,  I  Show. 
Tracts,  6.     See  ante,  p.  .514.  255  ;  S.  0.  Pbih  v.  Fafrick,  3  Mod. 

(y)    riie  King  v.  Bttelif,  12  East,        294. 
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is  to  he  applied"  towards  the  repair  and  amendment  of  tlie 
highway  (a).  The  proceeding  being  a  criminal  one  in 
form,  the  Coiart  cannot  grant  a  new  trial ;  hut  the  Court 
may  suspend  all  proceedings  upon  the  judgment,  so  as  to 
give  an  opportunity  for  a  fresh  indictment  to  be  brought  (h) . 

An  indictment  for  not  repairing  a  highway  will  not  lie  against  sur- 
against  the  parish  surveyor  of  highways,  he  being  a  sta-  ^j^j^^av  • 
tutory  of&cer  against  whom  special  remedies  are  provided 
by  the  Highway  Acts,  to  the  implied  exclusion  of  any 
other  procedure  (c) .     Hence  also   an  indictment   for  not  against 
repairing  a  highway  will  not  lie  against  a  highway  board,  authority. 
or  other  statutory  authority,   who  merely  stand   in   the 
place  of  surveyor  of  highways,  his  duties  and  liabilities 
being  transferred  to  them  by  statutes.     The  indictment 
must  be  brought,  as  at  common  law,  against  the  parish, 
or  other  person  or  corporate  body,  who  are  primarily  liable 
to  repair  (d).     But  it  is  held  that  an  indictment  will  lie 
against  a  local  highway  authority  who  dispute  their  lia- 
bility under   an  order  for  repairs  made   by  the    county 
authority  under  the  Highway  Act,  1878,  41  &  42  Yiot. 
c.  77,  s.  10  (e). 

No   proceedings   by   action   can  be  taken  against   the  Action  for 

inhabitants  of  a  county,  or  parish,   or  district,   or  other  against'^"^ 

indeterminate  body  of  persons ;  because  of  the  uncertain  county  or 

and  fluctuating  character  of  such  persons ;    and  because  ' 

there  is  no  corporate  fund  out  of  which  satisfaction  could 

be  made;  and  because  of  the  pubUc  nature  of  their  duty  (/). 

■ — Nor  can  any  action  for  damages  for  mere  non-repair  against  sur- 
veyor ; 

(a)  2Co.Inst.701;5&6WiIl.IV.  of  Fook,  1,.  E.   19  Q.  B.  D.  608; 

0.60,3.96.  56  L.  J.  M.  131.     See  post,  p.  5il. 

(i)   The  King  v.   Wandsioorth,  I  {d)  The  Queen  y.' Mayor  of  Poole, 

B.  &  Aid.  63  ;   The  King  y.  Stitton,  supra ;  per  cur.  Loughborough  JEigh- 

5  B.  &  Ad.  52 ;   The  Queen  v.  Dun-  loay  Board  v.  Curzon,  L.  R.  16  Q. 

can,   L.  R.   7  Q-   B.'  D.    198;    50  B.  D.  570;  63  L.  J.  M.  122. 

L.  J.  M.  95  ;  per  ear.  The  Queen  v.  {e)  The  Queen  v.  Wahefleld,  L.  K. 

Southampton,  L.   E.   19   Q.  B.  D.  20  Q.  B.  D.  810  ;  57  L.  J.  M.  52. 

599 ;  66  L.  J.  M.  118.  (/)  Russell  v.  Men  of  Devon,  2 

(e)  Per  our.  The  Queen  v.  Mayor  T.  E.  667. 
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highway 
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Action 
against 
person  or 
corporate. 


of  the  highway  be  brought  against  a  surveyor  of  highways 
appointed  by  the  parish  under  the  Highway  Acts ;  the 
surveyor  being  substitu,ted  for  the  parish  by  the  statute 
merely  for  the  more  convenient  performance  of  the  duty 
of  the  inhabitants,  with  no  new  liabihty,  and  the  prin- 
cipal not  being  liable  to  such  an  action,  the  surveyor,  as 
agent,  cannot  be  made  liable  {g).  The  statute  43  Geo.  III. 
c.  59,  s.  4,  which  provides  that  the  inhabitants  of  a  county 
may  be  sued  in  the  name  of  their  surveyor  does  not  give 
any  such  action ;  the  intention  of  the  statute  being  only 
to  afford  a  more  convenient  remedy  in  cases  in  wloich  the 
county  would  be  liable,  and  not  to  create  any  new  lia- 
bility (A) . — Accordingly  it  is  held  that  no  such  action 
wiU  lie  against  a  vestry  incorporated  under  the  Metropolis 
Local  Management  Act,  18  &  19  Vict.  c.  120,  in  whom 
are  vested  all  the  powers  and  duties  of  the  surveyor  of 
highways  (i) .  And  no  such  action  will  lie  against  a  local 
board  of  health,  constituted  under  the  Public  Health  Acts, 
which  place  the  board  in  the  position  of  the  surveyor  of 
highways,  over  all  "  streets"  or  "highways  repau-able  by 
the  inhabitants"  {J).  But  the  surveyor  of  highways  or 
highway  authority  appointed  by  statute  may  be  liable  to 
an  action  for  damages  caused  by  an  actual  obstruction  or 
nuisance  created  or  placed  upon  the  highway  by  them,  or 
by  their  servants,  or  by  their  order  (li) . 

But  against  a  determinate  person  or  body  corporate 
^p^  under  liability  to  repair  a  highway,  as  in  the  case  of  a 
person  bound  to  repair  ratione  teniirce,  or  a  corporate  body 
under  liability  for  repair  by  charter  or  hy  statute,  an 
action  will  lie  for  non-repair,  so  far  as  to  recover  special 
damage  sustained  by  an  indi^ddual,  over  and  above  the 


(if)  Young  v.  Davis,  2  H.  &  C. 
197;  31  L.  J.  Ex.  250. 

(A)  McXinnon  v.  Penson,  9  Ex. 
609;  23  L.  J.  M.  97. 

(»)  Parsons  t.  St.  Mathew,  Beth- 
tial  Green,  L.  R.  3  C.  P.  56;  37 
L.  J.  C.  P.  62. 


(j)  11  &  12  Vict.  0.  63,  ss.  68, 
117;  15  &  16  Vict.  c.  42,  a.  13; 
Gibson  v.  Mayor  of  Fresion,  L.  E,.  6 
Q.  B.  218;   39  L.  J.  Q.  B.  131. 

ilc)  Foreman  v.  Canterbury,  L.  E.. 
6  Q.  B.  214;  40  L.  J.  Q.  B.  138. 
Bee  post,  p.  545. 
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general  injury  suffered  by  the  pubHc  in  common ;  the 
public  injury  being  matter  for  an  indictment  only  and  not 
a  cause  of  private  action  (/). 

Summary  remedies  for  non-repair  of  a  highway  are  pror  Summary 

.  o  t/  ±  rcniGdics  for 

vided  by  statute  : — By  the  Highway  Act,  1835,  5  &  6  non-repair 
WiU.  IV.  c.  50,  s.  94,  «  If  any  highway  is  out  of  repair  the  ^^^^""^^ 

'  '  .y        D  ./  J.  surveyor ; 

surveyor  of  the  parish  or  other  person  chargeable  is  liable  to 
a  penalty  upon  conviction  by  justices  of  the  district ;  who 
may  further  order  that  the  repairs  of  the  highway  be  done 
within  a  certain  time,  and  in  default  the  said  siirveyor  or 
other  person  shall  forfeit  a  sufficient  sum  of  money  to  be 
applied  to  the  repair."  By  sect.  95,  if  the  obligation  of 
such  repairs  is  denied  by  the  surveyor  on  behalf  of  the 
parish,  or  by  any  other  party  charged  therewith,  the  jus- 
tices are  required  to  direct  an  indictment  to  be  preferred ; 
and  the  judge  before  whom  the  indictment  is  tried  may 
order  the  costs  to  be  levied  out  of  the  highway  rate  (w). — 
By  the  Highway  Act,  1862,  25  &  26  Vict.  c.  61,  ss.  18, 19,  against 
a  similar  remedy  is  provided  against  highway  boards,  in  board!"^^ 
place  of  the  parish  surveyor ;  but  giving  the  power  to  deny 
the  liability  to  repair  to  the  way -warden  of  the  parish  and 
not  to  the  board  or  their  surveyor ;  consequently  the  board 
are  concluded  by  an  admission  of  the  way- warden  (■;;). 
The  summary  remedy  under  these  statutes  applies  where  a 
highway  is  admitted,  and  the  state  of  repair  and  the  lia- 
bility to. repair  only  are  disputed ;  if  a  bona  fide  question  is 
raised  as  to  the  way  being  a  highway,  there  is  no  jurisdic- 
tion in  justices  to  determine  it  for  the  purpose  of  ordering 
an  indictment  for  not  repairing  (o). 

A  summary  remedy  is  also  given  by  the  Highway  Act, 

il)  Lyme  Segis  v.  Benley,  3  B.  &  Queen  v.  Lee,  L.  E.  1  Q.  B.  D.  198; 

Ad.  77  ;  JSartnallv.  Hyde  Commis.,  45  L.  J.  M.  54. 

4  B.  &  S.  361 ;   33  L.  J.  Q.  B.  39  ;  [n)  LougUorovgh^.  Curzon,  L.  R. 

Ohriy  v.  Eyde  Commis.,  S  B.  &  S.  16  Q.  B.  D.  565 ;  55  L.  J.  M.  122. 

743 ;    33  L.  J.  Q.  B.  296  ;  per  cur.  io)  The  Queen  v.  Farrer,  L.  E.  1 

Bathurst  v.  Maepherson,  L.    E.   4  Q.  B.  568  ;  35  L.  J.  M.  210 ;   The 

Ap.  Ca.  269.  Qticen  v.  Eeanor,  6  Q.  B.  745.     See 

(m)  The  Queen  v.  Xpstones,  L.  E.  lUinguorth    v.     Buhner    Highway 

3  Q.  B.  216  ;  37  L.  J.  M.  37  ;  The  Board,  52  L.  J.  Q.  B.  680. 
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Order  of  1878,  s.  10,  providing  that  wliere  complaint  is  made  to  tlie 

ritTto  rmair"  county  authority  that  a  highway  authority  has  made  default 
in  maintaining  or  repairing  any  of  the  highways  within 
their  jurisdiction,  the  county  authority,  after  due  inquiry 
and  report  by  their  surveyor,  may  make  an  order  limiting 
a  time  for  the  performance  of  the  duty  of  the  highway 
authority ;  and  if  such  duty  is  not  performed  by  the  time 
limited,  the  county  authority  may  appoint  some  person  to 
perform  such  duty,  and  order  that  the  expenses  shall  be 
paid  by  the  authority  in  default.  If  the  highway  autho- 
rity give  notice  that  they  decline  to  comply  with  the  order 
until  their  liability  has  been  determiaed  by  a  jury,  the 
county  authority  may  direct  an  indictment  to  be  preferred 
against  the  highway  authority  to  try  the  liability  (j:i).  It 
seems  that  this  remedy  does  not  supersede  the  former 
statutory  remedies ;  and,  from  the  construction  put  upon 
the  former  enactments,  that  it  only  applies  to  admitted 
highways,  and  that  there  is  no  jurisdiction  if  the  existence 
of  the  highway  is  denied  {q) .  Under  the  Local  Govern- 
ment Act,  1888,  s.  3,  the  powers  of  the  county  authority 
to  the  same  effect  are  vested  in  the  county  council  (r) . 

Indictment  The  pubKc  remedy  for  a  nuisance  upon  a  highway,  other 

for  nuisance,     i-i  ■       •      t.       •    j ■  j.  j.       j.i  i      • 

than  mere  non-repair,  is  by  indictment;  the  placmg  or 
causing  a  nuisance  upon  a  highway  being  a  misdemeanour 
at  common  law  punishable  by  fine  and  imprisonment. 
Repeated  indictments  may  be  brought  for  a  continued 
nuisance  on  a  highway ;  and  if  necessary  the  judgment  of 
the  Court  may  order  that  a  nuisance  still  existing  shall  be 
abated  («).  The  indictment  being  upon  a  criminal  charge, 
there  can  be  no  new  trial  after  an  acquittal  or  conviction ; 
but  the  Court  may  stay  the  judgment  to  give  opportunity 

{p)  The  Queen  r,  JFaJceJield,  L.  R.  ()•)  See  ante,  p.  535. 

20  Q.  B.  D.  810  ;  57  L.  J.  M.  52 ;  (s)   The  King  v.  Fappineau,  Stra. 

ante,  p.  539.  686  ;    The  King  v.  Stead,  8  T.  R. 

(q)  Fer  cur.  Loughborough  S.  B.  142 ;  see   The  King  v.  Incledon,  13 

V.  Curzon,  L.  B.  16  Q.  B.  D.  568,  East,  164. 
573  ;  55  L.  J.  M.  122 ;  ante,  p.  541. 
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to  prefer  a  fresh  indictnient  it) . — Application  may  also  be 
made  to  the  Court  by  information  in  the  name  of  the 
Attorney-Greneral,  as  plaintiff  on  behalf  of  the  public, 
for  an  injunction  to  restrain  a  nuisance  or  a  threatened 
nuisance  («/). 

Any  encroachment  upon,  or  obstruction  of  a  highway  Nuisances 
constitutes  a  nuisance  that  may  be  subject  of  indictment ;  ways.  ° 
but '  whether  nidsance  or  not  is  a  question  of  fact,  and  a 
jmy  may  find  the  nuisance  charged  so  inappreciable  as  not 
to  render  the  defendant  criminally  liable  (») .  A  nuisance 
on  a  highway  cannot  be  justified  upon  the  ground  that  the 
detriment  to  some  of  the  public  is  counter-balanced  by  ad- 
vantages to  others  ;  or  that  on  the  whole  it  is  beneficial  to 
the  public  in  general  («'). — The  following  nuisances  upon 
highways  have  been  held  to  be  indictable  :  placing  a  gate 
upon  a  highway,  although  not  locked  (x). — Ploughing  up 
an  ancient  foot-path ;  but  in  such,  cases  the  way  may  have 
been  originally  dedicated  subject  to  the  gate,  or  to  the 
right  of  ploughing  {jj) . — Using  a  highway  in  an  unreason- 
able manner,  as  for  depositing  goods  ;  or  for  standing  car- 
riages for  an  unreasonable  time  or  for  other  purposes  than 
reasonable  traffic  (s).  "  The  building  of  a  house  in  a  larger 
manner  than  it  was  before  whereby  the  street  became 
darker  is  not  any  public  nuisance  by  reason  of  the  darken- 
ing," for  which  an  indictment  could  be  maintained  («). 
Collecting  crowds  on  a  highway  to  the  obstruction  of  the 
passage   of    the  public  is   a  nuisance ;    and  a  person  is 

(0   The  Queen  v.  Russell,  3  K  &  &  B.  942  ;  23  L.  J.  M.  173. 

B.    943;    23  L.   J.   M.   173;     The  (w)  The  King  y.  Ward,  i  K.  &'&. 

Queen  v.   Johnson,   2  E.  &  E.  613;  384;  Att.-Gen.   v.  Terry,  L.   R.   9 

29  L.   J.   M.   133;    TIte   Queen  v.  Ch.  423  ;  disapproving  27ic  i'lMfir  v. 

Charley,  12  Q.  B.  515  ;   The  Queen  Russell,  6  B.  &  C.  566. 

V.  Duncan,  L.  K.  7  Q.  B.  D.  198 ;  {x)  James  v.  Bayward,  Cro.  Car. 

50  L.  J.  M.  95.     See  ante,  p.  539.  184. 

(«)  Att.-Gen.  v.  Shrewsbury,   L.  iy)  See  ante,  p.  611. 

E.  21  C.  D.  752 ;  57  L.  J.  C.  746.  (z)    Ante,    p.  499   ;      WUkms  v. 

^ee  Wallasey  Local  Board  V.  Gracey,  Day,    L.    R.    12   Q.   B.    D.    110; 

L.  R.  36  C.  D.  593.  JJarrisY.Moibs,  L.  R.  3Ex.  D.  268. 

\v)  The  King  v.  Tindall,  6  A.  &  {a)  Holt,    C.   J.,    The  King    v. 

E.  143-;   The  Queen  v.  Russell,  3  E.  Webi,  1  L.  Raym.  737. 
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responsible  for  causing  such  obstruction,  thougb  he  him- 
self remains  on  private  ground  (a) . 


Action  for 
nuisance. 


Special 
damage. 


It  is  a  principle  of  law  that  where  an  indictment  will 
lie  for  a  public  nuisance  there  is  no  remedy  by  action, 
except  for  special  or  particular  private  damage  sustained, 
from  it.  Therefore  in  cases  of  nuisance  upon  a  highway 
a  person  who  is  merely  hindered  from  using  the  way  in 
common  with  the  rest  of  the  public  must  proceed  by 
indictment.  But  if  he  sustain  some  special  damage  to 
himself  or  to  his  property,  which  is  not  common  to  others, 
as  by  himself,  or  his  horse  and  carriage,  being  thrown 
down,  he  has  an  action  to  recover  that  damage  against 
the  person  who  caused  the  nuisance  (b).  Local  highway 
authorities  have  no  greater  power  in  this  respect  than  a 
private  person ;  they  may  proceed  by  indictment,  or  by 
information  in  the  name  of  the  Attorney-Greneral  on 
behalf  of  the  public  for  an  injunction  to  restrain  the 
nuisance ;  but  they  cannot  bring  an  action  in  their  own 
name,  except  for  some  special  and  particular  damage 
caused  to  them  by  the  nuisance  (c). — The  plaintiff  in  such 
action  must  allege  and  prove  some  direct,  particular  and 
substantial  damage,  different  from  that  sustained  by  the 
public  in  general  from  the  destruction  of  the  passage ; 
as,  that  the  sale  of  goods  was  lost,  or  that  goods  were 
deteriorated,  by  obstruction  of  the  carriage  {d) ;  that 
additional  expense  was  incurred  in  carrying  goods  by 
another  way  (e) ;  that  the  plaintiff  was  prevented  by  the 
obstruction  from  carrying  his  corn,  which  became  damaged 


{a)  Horner  v.  Cadman,  65  L.  J. 
M.  110  ;  Back  v.  Holmes,  57  L.  J. 
M.  37  ;  ante,  p.  496 ;  and  see  post, 
p.  546. 

(b)  Co.  Lit.  66  a;  Xveson  v.  Moore, 
1  L.  Raym.  486  ;  as  cited  and  ex- 
plained in  Soltau  v.  Be  Held,  2  Sim. 
N.  S.  145  ;  Erie,  J.,  JRickei  v.  Me- 
tropolitan My.,  6  B.  &  S.  161 ;  34 


L.  J.  Q.  B.  259  ;  Benjamin  v.  Storr, 
L.  R.  9  C.  P.  400  ;  43  L.  J.  C.  P. 
162. 

(c)  TTallasei/  ZocalBoard'v.Gracey, 
L.  R.  36  C.  to.  593. 

(d)  Ivcson  V.  Mom-e,  1  L.  Raym. 
486;   12  Mod.  262. 

(«)  Sose  V.  Miles,  4  M.  &  S.  101 ; 
Grcasly  v.  Codling,  2  King.  263. 
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by  rain  (/);  that  carts  and  horses  were  kept  standing  an 
unreasonable  time  before  his  business  premises,  whereby 
the  premises  were  rendered  dark  and  unwholesome,  and 
the  access  obstructed,  to  the  loss  of  customers  and  ma- 
terial diminution  of  his  business  (g) .  But  it  is  not  sufficient 
for  the  plaintiff  to  prove  merely  that  he  was  delayed,  in 
common  with  all  other  persons  using  the  way,  by  being 
obliged  either  to  remove  the  obstruction,  or  to  go  by  a 
longer  way  (h) . — The  action  will  lie  against  a  landlord 
who  lets  premises  with  a  public  nuisance,  as  well  as  against 
the  lessee  who  continues  the  nuisance  (i). 

An  action  for  special  damage  will  lie  against  the  sur-  Action 
veyor  of  highways,  or  the  highway  authority  appointed  as  surveyor ; 
surveyor  of  highways  by  statute,  in  respect  of  an  actual 
nuisance  or  obstruction  caused  by  them,  or  by  persons  in 
their  employment.     Thus  a  local  board,   as  surveyor  of 
highways,  was   held   liable   for   damage   sustained   by  a 
person  falling  over  a  heap  of  stones  placed  in  the  highway 
by  their  servants  (J ) . — Local  boards  may  also  be  liable  for  against 
damages  caused  by  the  defective  and  dangerous  state  of 
sewers,  watercom'ses,  gratings,  traps,  and  any  other  artificial 
constructions  vested   in  them  in  their  various   capacities, 
which  are  placed  or  left  in  the  highway  so  as  to  be  a 
nuisance  to  the  public  (k) . 

The  same  principle  applies  to  the  abatement  of  a  nuis-  Abatement 
ance  by  act  of  the  party.    "  An   individual  who  is  only 
injured  as  one  of  the  public  can  no  more  proceed  to  abate 
than  he  can  bring  an  action."     But  "  a  public  nuisance 
becomes  a  private  one  to  him  who  is  specially  and  in  some 

(f)  Maiinell  v.  Saltmarsh,  1  Keb.  (A)  White  v.  Sindleij  Loc.  Board, 

847.  L.  R.  10  Q.  B.  219  ;  44  L.  J.  Q.  B. 

(a)  Benjamin  v.  Storr,   L.  R.   9  114;  BlacIcmoreY.  Mile  End,  Xi.TS,. 

C.  P.  400;    43  L.  J.   C.  P.   162;  9  Q.  B.  D.  451;  51  L.  J.  Q.  B. 

Fritz  V.  Hobson,   L.   R.   14   C.  D.  496 ;  Kent  y.  Worthing  Loc.  Board, 

542  ;  49  L,  J.  C.  321.  L.  R.  10  Q.  B.  D.   118  ;  52  L.  J. 

(h)  Winterbotham  T.  Derby,  L.  R.  Q.  B.  77  ;  Batharst  v.  Maepherson, 

2  Ex.  316  ;  36  L.  J.  Ex.  194.  L.  R.  4  Ap.  Ca.  256.    As  to  tram- 

(t)  SandfordY.  Clarke,  L.  R.  21  ways,    see    Eowitt  v.    Nottingham 

Q.  B.  D.  398.  Tramipafi  Co.,  L.  R.  12  Q.  B.  D. 

(i)  Foreman  v.  Canterbury,  L.  B.  16 ;  53  L.  J.  Q.  B.  21. 
6Q.  B.  214;  40  L.  J.  Q.  B.  138. 
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particular  way  inconYenienced  thereby,  as  in  the  case  of  a 
gate  across  a  highway  which  prevents  a  traveller  from 
passing,  and  which  he  may  therefore  throw  down"(^-). 
A  person  can  abate  an  obstruction  to  a  way  only  when  it 
is  necessary  for  him  to  use  the  part  of  the  way  that  is 
obstructed  ;  he  is  not  justified  in  destroying  the  obstruction, 
if  he  can  conveniently  pass  without  doing  so  (/) . 


Summary 
remedies, 
penalties  for 
wilful  ob- 
struction. 


Summary  remedies  against  nuisances  are  given  by  the 
Highway  Act,  1835,  5  &  6  WiU.  IV.  c.  50  :-Sect.  72 
imposes  a  penalty,  if  any  person  shall  do  any  of  the 
specified  acts  of  injury,  damage,  or  annoyance  upon  a 
highway,  which  are  particularly  mentioned  therein,  or  in 
general  terms,  "  if  any  person  shall  ia  any  way  wilfully 
obstruct  the  free  passage  of  any  highway."  Omitting  to 
remove  an  obstruction  may  be  a  wilful  obstruction  within 
this  section ;  as  where  a  wall  fell  into  the  highway  and 
the  owner  after  notice  left  it  there  (m).  And  for  a 
surveyor  of  highways  in  repairing  a  road  to  leave  stones 
upon  it  at  night  insufiiciently  fenced  and  lighted  was  held 
to  be  within  the  section  (ii).  But  sufferiag  trees  to  grow 
over  the  adjacent  highway  was  held  not  to  be  a  wilful 
obstruction  within  the  section ;  though  it  may  be  matter 
of  indictment  (o).  A  crowd  of  persons  standing  upon  a 
highway,  or  upon  any  part  of  a  highway,  are  an  obstruction 
to  the  free  passage ;  and  a  person  collecting  or  causing  such 
a  crowd  may  be  convicted  of  a  wilful  obstruction,  and 
though  he  was  not  himself  upon  the  highway  (p).  A 
person  who  being  upon  private  ground  adjoining  a  high- 


(A)  JPer  cur.  Mayor  of  Colchester  v. 
JBrooke,  7  Q.  B.  377;  Jessel,  M.  E,., 
Bagshaw  v.  Buxton  Local  Boards  L. 
K.  I  0.  D.  224 ;  45  L.  J.  C.  260  ; 
James  v.  Sayioard,  Cro.  Car.  184. 

(J)  Batemun  v.  Bluclc,  18  Q.  B. 
870  ;  21  L.  J.  Q.  B.  406  ;  Dimes  v. 
PMey,  15  Q.  B.  276  ;  19  L.  J.  Q.  B. 
449  ;  Arnold  v.  Holbrook,  L.  R.  8 
Q.  B.  96  ;  42  L.  J.  Q.  B.  80. 


(m)  Gully  V.  Smith,  L.  E.  12 
Q.  B.  D.  121;  53  L.  J.  M.  35. 

(«)  Fearnley  v.  Ormsby,  L.  E.  4 
C.  P.  D.  136. 

(o)  TTalker  t.  Sorner,  L.  E.  1 
Q.  B.  D.  4  ;  45  L.  J.  M.  34,  Cock- 
burn,  C.  J.,  dissentiente. 

(p)  Sorner  v.  Cadman,  55  L.  J. 
M.  110;  Bach  v.  Holmes,  57  L.  J. 
M.  37.     See  ante,  p.  495. 


CHAP.  IV.    HIGHWAYS.  647 

way  collects  a  crowd  upon  the  highway  is  guilty  of  the 
obstruction  caused  by  it  (q).  The  police  or  any  person 
may  prosecute  the  offender,  notwithstanding  there  is  a 
vestry  or  local  board  having  control  over  the  highway  (r). 

The  Towns  Police  Clauses  Act,  1847,  10  &  11  Vict, 
c.  89,  which  is  incorporated  in  the  Public  Health  Act,  1875, 
"  with  respect  {inter  alia)  to  obstructions  and  nuisances  in 
the  streets,  for  the  purpose  of  regulating  such  matters  in 
xirban  districts,"  provides  by  s.  28  that  "  every  person 
who  in  any  street,  to  the  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers,  commits  any  of  the 
following  offences  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  or  may  be  committed  to  prison  for  not  ex- 
ceeding fourteen  days."  The  Act  proceeds  to  enumerate 
the  various  offences,  and  amongst  them  "by  means  of 
any  cart,  carriage,  truck  or  barrow,  or  any  animal,  or 
other  means  wilfully  causes  any  obstruction  in  any  pubho 
footpath  or  other  public  thoroughfare." 

The  Highway  Act,  1864,  27  &  28  Vict.  c.  101,  s.  51,  Enoroaoh- 
imposes  a  penalty,  "  If  any  person  shall  encroach  by  ^^hi^tVay! 
making  any  building,  or  pit,  or  hedge,  ditch  or  other 
fence,  or  by  placing  any  dung,  compost,  or  other  material 
for  dressing  land,  or  any  rubbish,  on  the  side  or  sides 
of  any  carriage  way  or  cart  way  within  fifteen  feet  of 
the  centre  thereof,  or  by  removing  any  soil  or  turf  from 
the  side  or  sides  of  any  carriage  way  or  cart  way, — not- 
withstanding that  the  whole  space  of  fifteen  feet  from  the 
centre  of  such  carriage  way  or  cart  way  has  not  been 
maintained  with  stones  or  other  materials  used  in  forming 
highways"  (s). — The  "  sides"  intended  by  this  enactment 
are  part  of  the  highway,  not  including  any  space  beyond 
the  actual  limits  of  the  highway,  though  such  space  may 
be  within  fifteen  feet  of  the  centre  of  carriage  way.     If 

lo)  Sack  V.  Solmes,  67  L.  J.  M.  (s)    See    the    former    enactment 

gy"  against  encroachment  of  the  High- 

(»•)  Sack  T.  Solmes,  supra.  way  Act,  1835,  s.  69. 
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the  highway  extends  beyond,  the  statute  gives  the  special 
protection  of  a  penalty  against  encroachment  only  to  so 
much  as  is  within  fifteen  feet  of  the  centre  ;  but  if  the 
highway  does  not  extend  so  far,  the  statute  has  no  appli- 
cation beyond  the  width  of  the  highway  (t) . 
Eemovalof  By  the  Highway  Act,  1835,  s.  73,  "If  any  matter  or 

thing  whatsoever  shall  be  laid  upon  any  highway  so  as  to 
be  a  nuisance,  and  shall  not,  after  notice  given  by  the- 
surveyor,  be  forthwith  removed,  it  shall  be  lawful  for  the 
surveyor,  by  order  in  writing  from  any  one  justice,  to 
clear  the  said  highway  by  removing  the  said  matter  or 
thing,  and  to  dispose  of  the  same,  and  to  apply  the 
proceeds  towards  the  repairs  of  the  highway " ;  at  the 
expense  of  the  person  who  laid  the  same  upon  the 
highway. — Upon  an  apiplication  to  justices  under  this 
section,  they  have  to  determine  the  question  whether  there 
is  a  highway  or  not;  and  their  jurisdiction  is  not  ousted 
where  the  party  charged  is  the  owner  of  the  land  and 
denies  that  there  is  a  highway  over  it  {u) .  The  sections 
94,  95,  enabling  justices,  when  the  Kability  to  repair  is 
denied,  to  order  an  indictment,  apply  only  to  admitted 
highways,  and  if  there  is  a  bona  fide  dispute  as  to  the 
existence  of  a  highway,  they  have  no  jurisdiction  (i?). — It 
seems  that  after  it  has  been  judicially  decided,  upon  an 
indictment  or  other  legal  proceedings,  that  there  is  an 
obstruction  or  nuisance  upon  a  highway,  the  surveyor  or 
highway  authority  may  lavdhilly  remove  the  nuisance, 
although  no  special  statutory  authority  be  given  for  that 
purpose  ;  and  the  Court  will  not  restrain  them  in  so  doing 
merely  upon  that  ground  {ic).  A  conviction  by  justices 
of  an  encroachment  on  a  highway  justifies  the  surveyor 

(t)  Maston  v.  JRichmond-  Highway  Queen  v.  Yottxg,  52  L.  J.  M.  55. 
Board,  L.  E.  7  Q.  B.  69  ;  41  L.  J.  (rj   The  Queen  y.  Farrai;  L.  R.  1 

M.  25.     See  Zowen  v.  Kape,  4  B.  &  Q.  B.  558  ;  35  L.  J.  M.  210.     See 

0.  3 ;  and  see  Tutill  v.  West  Sam,  ante,  p.  541. 

L.  R.  8  C.  P.  447.     As  to  limits  of  {w)  Jessel,   M.  R.,    Bagshaw  v. 

highway,  see  ante,  p.  493.  Buxton  local  Board,  L.  R.  1  C.  D. 

(u)  Willimns  v.  Adams,  2  B.  &  S.  220  ;  45  L.  J.  C.  260. 
312;    31  L.  J.   M.    109.     See   The 


CHAP.  IV.    LOCAL  CUSTOMS.  549 

in  removing  it,  although  the  confiction  may  be  wrong  («). 
But  if  a  highway  authority  order  the  removal  of  a  nui- 
sance upon  their  own  judgment,  without  a  judicial  decision, 
they  do  so  at  their  own  risk  as  to  the  facts  of  there 
being  a  nuisance  and  upon  a  highway ;  nor  is  the  sur- 
veyor justified  merely  by  the  order  of  the  authority  («/). 


Section  II.  Local  Oustums. 

Local  customs — custom  and  common  law — custom  and  statute  law — 

custom  and  prescription — local  usages  of  trade. 
Usage  as  evidence  of  custom — immemorial  usage — Prescription  Act. 
Usage  as  of  right. 
Certainty  of  usage  as  to  place — custom  limited  to  locality — certainty 

of  usage  as  to  persons. 
Certainty  of  usage  as  to  the  rights  created. 
Keasonableness   of  usage — usage  against  law — reasonable  customs — 

usage  repugnant  to  ownership. 
Customs  to  take  profits  of  land — claims  to  profits  hy  custom  disallowed 

■ — profits  subject  to  tolls  or  fees— customs  of  mining. 
Customs  to  take  profits  by  presumed  Crown  grant — no  presumption  of 

statute — customs  under  grant  to  corporation— customs  supported  as 

charitable  uses. 
Customs  of  manors — customary  rights  of  copyhold  tenants — freehold 

tenants — occupiers . 

Custom  is  unwritten  local  law  prevailing  by  usage  in  a  Local 
certain  district,  as  a  town,  or  parish,  or  manor.  By  custom 
a  local  public  or  class  of  persons,  as  the  inhabitants  of  a 
town  or  parish,  may  be  entitled  to  have  some  use  or  quasi 
easement  of  land  :  as  to  have  a  way  over  certain  land  to 
church  or  market ;  or  to  hold  a  fair  or  market  at  a  certain 
place  ;  or  to  take  water  from  a  spring ;  or  to  have  a  water- 
ing place  for  cattle  ;  or  to  have  an  exercise  and  recreation 
ground  (a). 

(x)  Keane  v.  Reynolds,  2  E.  &  B.  {y)  Mill  v.  Sawker,  L,  K.  10  Ex. 

748.  92  ;  44  L.  J.  Ex.  49. 

(a)  See  post,  p.  559. 
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Custom  and  Custom  Or  looal  law,  so  far  as  it  prevails,  displaces  the 

common  law.  common  law,  which  is  the  general  custom  prevailing 
throughout  the  realm  :  consiietudo privat  communem  legem  {b). 
"  A  custom  which  has  existed  from  time  immemorial  with- 
out interruption  within  a  certain  place,  and  which  is  certain 
and  reasonable  in  itself,  obtains  the  force  of  a  law,  and  is, 
in  effect,  the  common  law  within  that  place  to  which  it  ex- 
tends, though  contrary  to  the  general  law  of  the  realm"  (c). 
The  general  custom  of  the  realm  or  common  law  is  judi- 
cially noticed  and  administered  by  the  Courts  ;  but  local 
custom  is  not  judicially  noticed.  Consequently  it  is  neces- 
sary for  a  party  who  relies  upon  a  local  custom  to  plead  it 
with  particularity,  and  to  prove  it  as  pleaded,  in  order  to 
displace  the  common  law.  For  instance,  the  customs  of 
manors  prevaihng  generally  throughout  the  realm  is  com- 
mon law,  presumptively  apphcable  in  all  manors  ;  but  the 
special  custom  of  a  particular  manor,  in  variance  from  the 
general  custom,  must  be  alleged  and  proved  by  the  party 
asserting  it  (d). — General  pubhc  rights  also  differ  from  the 
local  public  rights  which  exist  by  custom,  in  that  the  former 
are  attended  with  the  remedy  by  indictment,  a  proceeding 
in  the  name  of  the  Crown  on  behalf  of  the  public ;  as  in 
the  case  of  an  obstruction  of  a  highway.  A  private  action 
does  not  lie  for  a  public  right,  except  in  the  case  of  special 
and  particular  damage  happening  to  a  person,  different 
from  the  rest  of  the  public  (e).  But  an  indictment  does 
not  lie  on  behalf  of  a  class  or  section  of  the  public  for  an 
obstruction  of  a  local  right,  which  does  not  affect  the  public 
in  general ;  and  therefore  the  only  remedy  is  by  action, 
which  any  person  who  is  within  the  custom  may  bring  in 
respect  of  his  interest  in  the  right,  and  irrespective  of 
special  or  particular  damage  sustained  by  him  individually. 
Thus,  in  a  case  where  it  appeared  that  the  inhabitants  of  a 

(b)  Lit.  s.  169.  (d)  9  Co.  75i,  Comte'scase;  Fort- 

(c)  Fer  cur.  Loeleviood  v.  Wood,  6       land  v.  Sill,  L.  B.  2  Eq.  765 ;  35 
Q.  B.  64.  L.  J.  C.  439. 

(e)  See  ante,  p.  544. 
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certain  district  had  by  custom  a  watering  place  for  their 
cattle,  it  was  adjudged  that  any  inhabitant  might  have  an 
action  for  an  obstruction ;  for  otherwise  they  would  be 
without  remedy,  because  such  an  obstruction  is  not  indict- 
able as  a  public  nuisance  (/). 

No  custom,  whether  local  or  general,  can  be  alleged  Custom  and 
against  an  Act  of  Parliament,  because  that  is  matter  of  '*^*''*^  ^^'^" 
record.  But  an  Act  which  is  merely  declaratory  of  the 
common  law  is  ■  generally  construed  as  having  no  greater 
force  or  effect  than  the  common  law  which  it  confirms; 
therefore  a  custom  may  be  alleged  against  it.  And  an  Act 
which  is  in  affirmative  terms  only  is  generally  construed  as 
not  taking  away  either  common  law  or  local  customs  ( g) . 

Custom  and  prescription  are  both  founded  on  usage ;  but  Custom  and 
custom  differs  from  prescription  in  connecting  the  right  l"^®^""?  ^°°- 
with  the  land  instead  of  with  the  person.  "  In  the  common 
law  a  prescription,  which  is  personal,  is  always  made  in  the 
name  of  a  certain  person  and  of  his  ancestors,  or  those 
whose  estate  he  hath ;  or  in  bodies  politic  or  corporate  and 
their  predecessors.  A  custom,  which  is  local,  is  alleged  in 
no  person,  but  laid  within  some  manor  or  other  place  "  (//). 
— Also,  prescription  in  deriving  title  from  a  person  neces- 
sarily implies  an  original  grant  to  some  person  from  whom 
the  title  is  derived ;  and  "  no  prescription  can  have  had  a 
legal  origin,  where  no  grant  could  have  been  made  to  sup- 
port it."  But  custom  in  assigning  certain  uses  of  the  land 
is  subject  to  no  similar  restriction.  It  gives  rights  to  per- 
sons as  belonging  to  a  class  determined  by  their  connection 
with  the  place,  as  the  inhabitants  of  a  town  or  parish ;  and 
to  persons  so  described,  being  incapable  to  purchase  land,  no 
grant  could  be  made  («). — It  shotild  be  observed  that  the 

(/)    TVesthury  y.  Powell,  cited  in  (A)  Co.  Lit.   113  i;  4  Co.  32  a; 

Mneux  t.  Sovenden,  Cro.  Eliz.  664  ;  6   Co.   60  i,    Gateuard's  case.     See 

and  in  Co.   Lit.   56  a ;  Sarrop  t.  ante,   p.    288.     Westbury,   L.  C, 

JEirst,  L.  R.  4  Ex.  43  ;  38  L.  J.  Sanmer  v.  Chance,  34  L.  J.  C.  416, 
jj;^_  {_  (j)  Co.  Lit.  3  a ;  per  cur.  Lock- 

(g)  Co.  Lit.  llSfl,  115»;  2  Co.  wood\.  Wood,  6  Q.  B.  64. 
Inst.  200. 
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Local  usages 
of  trade. 


term  "prescription  "  is  Eometimes  used  in  a  general  meaning 
of  any  title  acquired  by  long  usage,  -whether  an  individual 
title  founded  on  grant,  or  the  title  of  a  class  of  persons  by 
custom ;  and  it  is  necessary  to  examine  the  context  and 
circumstances  in  order  to  ascertain  the  title  designated  as 
prescriptive  {j). 

The  various  local  usages  of  particular  trades  and  busi- 
nesses, which  control  or  modify  contracts  and  dealings  in 
the  place  where  they  prevail,  are  not  customs,  properly 
so  called,  as  having  the  force  of  local  law.  They  derive 
their  binding  effect  only  from  the  parties  contractiag 
with  reference  to  the  local  usage  of  trade,  and  thereby 
incorporating  the  usage  into  their  agreement,  unless  they 
express  an  intention  to  the  contrary.  Such  usages  need 
not,  like  customs,  be  fixed  and  immemorial ;  it  is  sufficient 
if  they  are  certain  and  presumptively  known  to  the  parties 
at  the  time  of  contracting.  Thus,  "  an  agricultural  custom 
need  not  have  subsisted  from  time  immemorial;  but  it 
must  have  subsisted  for  a  reasonable  length  of  time,  and  it 
must  be  adequately  proved  "  (/<;). 


Usage,  as 
basis  of  cus- 
tom. 


Immemorial 
usage. 


The  usage  necessary  to  support  a  custom  must  have  con- 
tinued from  time  immemorial,  without  interruption,  and  as 
of  right ;  it  must  be  certain  as  to  the  place,  and  as  to  the 
persons  ;  and  it  must  be  certain  and  reasonable  as  to  the 
subject-matter,  or  rights  created  (/). 

Usage  from  time  immemorial,  as  in  the  case  of  prescrip- 
tion, dates  from  the  beginning  of  the  reign  of  Kiag 
Richard  T.,  a.u.  1189  {m).  But  proof  of  modern  usage  is 
presumptive  evidence  of  indefinite  earlier  existence ;  and 
a  regular  usage  for  twenty  years,  unexplained  and  imcon- 
tradicted,  is  held  to  be  sufiicient  evidence  for  a  jury  to 


{j)  Beeper  cur.  Zoc/iU'oodv.  Wood, 
6  Q.  B.  66. 

(/c)  Jessel,  M.  R. ,  Tucker  v.  Linger, 
L.  R.  21  0.  D.  34;  62  L.  J.  C. 
941.  See  Zegh  v.  Hewitt,  4  East, 
159;  Bradhurn    v.  Foley,    L.   R.   3 


C.  P.  D.  129;  47  L.J.  C.  P.  331. 
See  Leake  on  Contracts,  2nd  ed., 
p.  196. 

iV)  Co.  Lit.  110  i  ;  per  cur.  Tyson 
V.  Smith,  9  A.  &E.  421. 

(m)  See  ante,  p.  283. 
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find  the  existence  of  an  immemorial  custom  («).  The 
presumption  from  modern  usage  may  he  rehutted  hy  proof 
of  the  origin  or  non-existence  of  the  custom  within  the 
time  of  legal  memory.  Thus  it  was  held  that  the  claim 
of  a  custom  to  erect  stalls  at  the  Statute  sessions  appointed 
for  the  hiring  of  lahourers  could  not  be  supported  ;  be- 
cause Statute  sessions  were  first  established  in  the  reign  of 
Edward  III.,  within  legal  memory  (o).  And  it  was  held 
that  a  custom  to  take  toll  upon  goods  sold  in  a  market  did 
not  extend  to  sales  by  sample,  because  sales  by  sample, 
which  are  contracts  for  delivery  of  goods  out  of  the  market, 
are  of  modem  introduction,  and  contrary  to  the  origin  and 
intention  of  markets  {p).  Upon  this  principle  the  pro- 
duction of  a  customary  of  a  manor,  compiled  within  the 
period  of  legal  memory,  omitting  the  custom  in  question, 
was  held  to  be  conclusive  against  its  prior  existence  {q). — 
A  presumption  of  continuance  may  be  made  prospectively 
as  well  as  retrospectively  ;  so  that  a  usage  proved  up  to  a 
certain  date  is  presumed  to  continue  until  some  evidence 
appears  to  the  contrary  ;  for  mere  non-user,  without  inter- 
ruption of  the  right,  does  not  affect  the  validity  of  a 
custom.  Thus  a  custom  found  by  a  jury  to  have  existed 
till  the  year  1689,  there  being  no  evidence  of  its  abolition, 
was  held  to  continue  an  existing  custom  at  the  date  of 
the  inquiry  ()'). 

Customs  are  not  within  the  Prescription  Act,  "for  Prescription 
shortening  the  time  of  prescription,"  which  provides,  s.  2,  "'" 
that  no  claim  to  an  easement,  after  an  enjoyment  of  twenty 
years,  shall  be  defeated  by  showing  only  that  it  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years  ; 
for  the  section  is  construed  to  apply  only  to  easements 
strictly  so  called,  which  are  claimed  in  right  of  a  dominant 

(n)  The  King  v.  JoKffe,  2  B.  &  C.  (?)  Anglesey  v.  Satfierton,  10  M. 

64  ;  see  Shepherd  v.  JPaune,  16  C.  B.  &  W.  218  ;  Fortland  v.  Hill,  L.  E. 

N.  S.  132 ;   33  L.  J.  C.  P.  158.  2  Eq.  765 ;  35  L.  J.  C.  439. 

(o)  Simpson  t.    IVells,    L.    K.   7  (r)  Scales  t.  Xeg,    U   A.   &   E. 

Q.B.  214;  41  L.J.  M.  105.  819. 

{p}  Silly.  Smjrt,  4  Taunt.  520. 
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over  a  servient  tenement  (r).  Nor  are  customs  within 
sect.  6  of  the  same  Act,  which  provides  that  "no  presump- 
tion shall  he  allowed  in  support  of  any  claim,  iipon  proof 
of  the  enjoyment  of  the  right  claimed  for  any  less  period 
of  time  than  for  such  period  mentioned  in  the  Act  as  may 
be  applicable  to  the  case  "  (s) . 


Usage 
right. 


as  of  "  Equally  in  the  case  of  custom  as  in  that  of  prescrip- 

tion, long  enjoyment,  in  order  to  establish  a  right,  must 
have  been  '  as  of  right ' ;  and  therefore  neither  by  violence, 
nor  by  stealth,  nor  by  leave  asked  from  time  to  time"  {t). 
Thus  a  claim  of  custom  against  the  owners  of  a  fishery, 
for  the  inhabitants  of  the  place  to  have  a  licence  to  fish  upon 
payment  of  a  customary  fee,  was  held  bad ;  because,  the 
.  fishing  being  by  licence,  there  had  been  no  such  enjoy- 
ment as  of  right  as  would  support  a  custom  (»). — An  im- 
memorial usage  proved  in  fact  must  be  presumed  to  be 
rightful,  if  it  be  reasonably  possible  for  it  to  have  had 
a  legal  origin ;  but  if  such  presumption  be  contradicted  by 
the  facts  proved,  or  be  otherwise  unreasonable,  the  proved 
usage  may  be  accounted  for  by  the  forbearance  of  the 
servient  owner,  who  may  have  allowed  the  usage  without 
interruption  knowing  that  it  could  not  grow  into  a  right ; 
until  some  change  of  circumstances,  such  as  an  extension 
of  the  usage,  or  an  increase  of  the  value  of  the  property 
affected,  may  make  it  necessary  for  him  to  resist  (v) . 


Certainty  of         T]ie  usage  must  be  defined  with  certaiaty  as  to  the 

usage  as  to  .  .  .     •' 

place,  place  where  it  prevails ;  as  a  county,  a  parish,  a  manor,  a 

town  or  borough.    "  A  custom  cannot  be  alleged  generally 
within  the  kingdom  of  England ;  for  that  is  the  common 

C.   P.   486;   36   L.  J.  C.  P.   217. 
And  see  ante,  p.  292. 

(v)  Fer  cur.  Saltash  v.  Goodman, 
L.  R.  5  C.  P.  D.  451 ;  Goodman  r. 
Saltash,  L.  R.  7  Ap.  Ca.  S33 ;  52 
L.  J.  Q.  B.  193  ;  Rivers  v.  Adams, 
L.  R.  3  Ex.  D.  372 ;  48  L.  J.  Ex. 
47. 


()■)  Mounsey  y.  Ismay,  3  H.  &  0. 
486 ;  34  L.  J.  Ex.  52.  See  ante, 
p.  286. 

(s)  Sanmer  v.  Chance,  4  D.  J. 
&  S.  626  ;  34  L.  J.  0.  413.  See 
ante,  p.  301. 

{<)  See  ante,  p.  287. 

(m)  Mills  V.   Colchester,   L.   R.   2 
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law  "(«').  A  custom  extending  over  the  whole  kingdom, 
though  limited  to  particular  persons,  is  a  general  custom 
or  common  law ;  as  the  custom  of  merchants,  and  of  inn- 
keepers, and  of  carriers,  and  other  general  customs  prevail- 
ing throughout  the  realm.  "  It  has  not  been  usual  for  a 
long  time  to  allude  to  such  customs  in  pleadings,  because 
no  proof  is  required  of  their  existence  ;  they  are  considered 
as  adopted  into  the  common  law,  and  as  such  are  recognized 
by  the  judges  without  any  evidence.  These  are  called 
customs  because  they  only  apply  to  particular  descriptions 
of  persons,  and  do  not  affect  all  the  subjects  of  the  realm ; 
but  if  they  govern  all  persons  belonging  to  the  classes  to 
which  they  relate,  they  are  to  be  considered  as  public 
laws"(a;). — Custom  has  no  application  beyond  its  local  Custom 
limits;  there  cannot  be  a  custom  in  one  place  giving  i^aKty 
any  right  or  duty  in  another  place  (y).  Thus  a  copy- 
holder cannot  claim  by  custom  of  the  manor  to  have  com- 
mon in  land  which  is  not  parcel  of  the  manor ;  but  he 
must  prescribe  for  such  common  in  the  name  of  the 
lord  (z).  And  there  cannot  be  a  custom  in  a  parish  for 
the  inhabitants  to  repair  the  roads  in  another  parish,  or  to 
have  their  roads  repaired  by  another  parish  (a) .  So  it 
was  held  that  an  alleged  custom  for  the  inhabitants  of  a 
parish  to  exercise  horses  in  a  place  beyond  the  limits  of 
the  parish  could  not  be  supported ;  because  "  a  custom 
could  not  be  claimed  on  behalf  of  the  inhabitants  of  one 
place  to  be  exercised  and  enjoyed  in  another  and  different 
place  "  (b) .  A  claim  of  custom  cannot  be  made  in  respect 
of  a  separate  close  or  tenement  over  another  close,  as  that 
the  occupiers  of  the  one  have  immemorially  used  a  way 
over  the  other ;  such  right  must  be  claimed  by  prescription 
in  the  owner  of  the  fee,  as  an  appurtenance  of  the  tene- 

(ttf)  Co.  Lit.  110  J.  31  J. 

(x)  Percur.GijfordY.  Yarhorough,  (a)  Dawson  v.   Willoughhy,  5  B. 

5  Bing.  164.  &  S.   920 ;  34  L.   J.  M.    37 ;   The 

[y)  6  Co.  61  a,  Qateward's  case;  Queen  v.  Ardsley,  L.  K.  3  Q.  B.  D. 

per  cur.   The  King  r.  JScclesJield,  1  255 ;  47  L.  J.  M.  65. 

B.  &  Aid.  360.  (*)  Sowerby  v.  Coleman,  L.  R.  2 

(z)  Foiston  V.    Crachrood,   i    Co.  Ex.  96  ;  36  L.  J.  Ex.  57. 
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Certainty  of 
iisag-e  as  to 
persons. 


ment ;  or  it  might  be  claimed  by  the  occupier  as  being  one 
of  inhabitants  all  of  whom  are  entitled  by  custom  to  use 
the  way  (c) . 

The  usage  must  also  define  and  limit  with  certainty  the 
persons  privileged  or  affected  by  it.  "A  custom  which 
would  comprehend  within  it  all  the  subjects  of  the  Crown 
would  be  bad,  on  the  ground  of  its  amounting  to  the 
common  law"(rf).  Thus,  a  custom  alleged  "for  all  per- 
sons, for  the  time  being,  being  in  a  parish,"  to  have  the 
liberty  of  playing  at  lawful  games  upon  a  certain  close, 
was  held  bad ;  because  "  customs  must  in  their  nature  be 
confined  to  individuals  of  a  particular  description,  and 
what  is  common  to  all  mankind  can  never  be  claimed  as  a 
custom ;  "  but  such  a  custom  claimed  for  all  the  inhabitants 
of  a  parish  would  be  good(e).  The  word  "inhabitants" 
is  sufficiently  restrictive ;  but  it  has  in  itself  no  further 
definite  meaning,  and  depends  for  explanation  upon  the 
evidence  of  the  usage  (/).  "  It  seems  that  a  grant  to  the 
inhabitants  of  a  parish  means  the  inhabitants  of  houses 
within  the  parish,  and  must  be  restricted  to  houses  lawfully 
erected"  {g).  A  custom  for  the  victuallers  attending  a  fair 
held  at  a  certain  time  and  place  to  erect  booths  for  the 
purpose  of  their  trade  was  held  good,  because  the  generality 
of  the  persons  was  sufficiently  limited  by  the  conditions 
of  being  victuallers,  and  of  attending  the  fair  (li) .  But  a 
claim  of  a  custom,  for  "  poor  householders  "  residing  within 
a  township  to  cut  and  carry  away  dead  wood,  was  held 
void  for  uncertainty ;  it  being  impossible  to  ascertain  who 
was  entitled  under  the  description  of  "poor"(i).  And 
for  the  same  reason  it  was  held  that  a  custom  for  "  poor 


(c)  Baker  v.  JSrereman,  Ore.  Car. 
418.     See  ante,  p.  288. 

((?)  Per  cur.  Tyson  v.  Smith,  9 
A.  &E.  423. 

(e)  Fitch  V.  Jlawling,  2  H.  Bl. 
393. 

(/ )  Per  cur.  The  King  v.  Mashiier, 
6  A.  &  E.  153  ;  The  King  v.  Davie, 
6  A.  &  E.  374. 


(g)  Jessel.  M.  E. ,  Chilton  v.  Corp. 
London,  L.  R.  7  C.  D.  744;  47 
L.  J.  C.  439. 

[h)  Tyson  v.  Smith,  9  A.  &  E. 
423 .  See  Blwood  v.  Bulhch,  6  Q.  B. 
383. 

(«)  Selby  V.  Pobinson,  2  T.  R. 
758.     See  post,  p.  567. 
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parishioners"  to  glean  in  the  harvest  field  could  not  be 
maintained  (/). 

The  usage  must  also  define  with  certainty  the  rights  or  Certainty  of 
privileges  created  by  the  custom  ;  but  it  is  sufficient  if  the  theno-hts 
effect  of  the  usage  can  be  ascertained  with  reasonable  cer-  created, 
tainty,  applying  the  maxim,  certum  est  quod  certum  recldi 
potest.  Upon  this  principle  a  custom  to  take  a  reasonable 
fee  or  toll  is  sufficiently  certain,  though  the  sum  is  not 
fixed  by  the  usage,  but  is  varied  from  time  to  time  accord- 
ing to  the  value  of  money  and  the  circumstances  of  the 
consideration  rendered;  and  "what  shall  be  deemed  in  law 
to  be  reasonable,  shall  be  judged,  all  circumstances  con- 
sidered, by  the  judges  of  the  law,  if  it  come  judicially 
before  them  "  (A).  Customary  rights  to  be  exercised  upon 
land  between  the  removal  and  re -sowing  of  the  crops  are 
sufficiently  certain  as  to  times  of  beginning  and  ending, 
which  can  be  ascertained  by  all ;  as  in  the  case  of  common 
fields  and  lammas  lands  (/) .  An  alleged  custom  of  a 
manor  for  all  tenants  of  collieries  to  sink  pits  and  to  place 
the  earth  and  rubbish  in  heaps  upon  the  land  "  near  "  to 
the  pits,  was  held  void  for  uncertainty,  both  as  to  the  land 
to  be  covered  and  the  time  it  should  remain  so  {m) . 

The  usage  must  be  reasonable  ;  or  rather,  it  must  not  Eeasonable- 
be  unreasonable  ;  "for  whatsoever  is  not  against  reason  '''^^^  °  usage, 
may  well  be  admitted   and  allowed "(;;) .     And  "if  no 
reason  can  be  given  for  the  beginning  of  a  custom,  yet 
non  sequitur  this  custom  to  be  for  this  cause  unreasonable, 

(j)  Steel  V.  Souffhton,  1  H.  Bl.  {l)Jesse\,M..'R.,Bai>lisv.T!/ssen- 

51.  Amhurst,  L.  E.   6  C.  D.  509;  46 

ik)  Gard  v.   Callard,  6  M.  &  S.  L.  J.  C.  718.     See  ante,  p.  ,340. 

72,  citing  2  Co.  Inst.  222  ;  per  cur.  (m)  JBroadbent  v.   Wilks,  Willes, 

Mills  T.  Colchester,  L.   E.  2  C.  P.  360 ;    1   Wils.    63.     See  Sogers   v. 

486;  37  L.    J".  C.  P.  278;  S.   C,  Taylor,  1  H.  &  N.  706;  26  L.  J. 

li.   R.  3   C.  P.   575.      See    Wihon  Ex.  205. 

V.  Hoare,  10  A.   &  E.  236  ;  Lay-  (n)  Lit.  s.  80  ;  Co.  Lit.  62  a  ;  per 

bourn  v    Crisp,  4  M.  &  W.  330.  cur.  The  King  v.  Ecclesfeld,  1  B.  & 

Aid.  357. 
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and  against  reason  at  the  beginning  of  it"  (o).  "  When 
it  is -said  that  a  custom  is  void,  because  it  is  unreasonable, 
nothing  more  is  really  meant  than  that  the  unreasonable 
character  of  the  alleged  custom  conclusively  proves  that 
the  usage,  even  though  it  may  have  existed  immemoriaUy, 
must  have  resulted  from  accident  or  indulgence  and  not 
from  any  right  conferred  in  ancient  times  "  (^j).  Whether 
an  alleged  custom  is  inadmissible  in  law  as  being  un- 
reasonable is  a  question  of  law  for  the  Court  to  decide 
upon  the  facts  found  {q). 
Usage  agamst  "  _^  custom  is  not  unreasonable  merely  because  it  is  con- 
trary to  a  particular  maxim  or  rule  of  the  common  law ; 
for  '  consuetudo  ex  certa  causa  rafionahili  usitata  privat 
commuiiem  legem,'  as  the  custom  of  gavelkind  and  borough 
English  which  are  directly  contrary  to  the  law  of  descent, 
or  the  custom  of  Kent  which  is  contrary  to  the  law  of 
escheats.  Nor  is  a  custom  unreasonable  because  it  is  pre- 
judicial to  the  interests  of  a  private  man,  if  it  be  for  the 
benefit  of  the  commonwealth ;  as  the  custom  to  turn  the 
plough  upon  the  headland  of  another,  in  favour  of  hus- 
bandry ;  or  to  dry  nets  on  the  land  of  another  in  favour 
of  fishing.  But,  on  the  other  hand  a  custom  that  is  con- 
trary to  the  public  good  or  prejudicial  to  the  many  and 
beneficial  only  to  some  particular  person  is  repugnant  to 
the  law  of  reason  ;  for  it  could  not  have  had  a  reasonable 
commencement "  (r) ;  as  a  custom  alleged  for  the  in- 
habitants of  a  town  to  maintain  a  nuisance  upon  a  high- 
way (s). — But  "no  custom  or  prescription  can  take  away 
the  force  of  an  Act  of  Parliament"  (i). 

io)  Coke,  C.  J.,  Six  V.  Gardener,  cur.  Tyson  v.  Smith,  9  A.  &E.  421 ; 

2  Bulstr.  195.  adopted  in  Bradburn  v.  Foley,  L.  E.. 

(p)  Ld.  Gra-a-vorttL,  Marq.  Salis-  3  C.  P.   D.   135;  47  L.   J.   C.  P. 

bury   V.    Gladstone,    9  H.    L.    692;  331. 

Hatherley,  L.  C,  ^FfflmcAv.  QiWCTz's  (r)  Per  car.  Tyson  y.  Smith,  9  A. 

Coll.,  L.  E.  6  Ch.  722 ;  40  L.  J.  C.  &  E.  421 ;  and  see  Abbott,  C.  J., 

780.     "  Coiisuetudo  contra  rationem  The  King  v.  Joliffe,  2  B.  &  C.  59. 

introducta  potius  usurpatio  quam  con-  See  per  cur.   The  King  v.  Mayor  of 

suetudo  appellari  debet.^'     Co.  Lit.  London,  9  B.  &  C.  29. 

113  a.  (s)  Fowler  v.  Sanders,  Cro.  Jao. 

(q)  Co.  Lit.  56  b,  59  i ;  per  cur.  446. 

Bell  V.   Warden,  WiUes,  20i  ;  per  (t)  Co.Lit.  llSff;  seermfe,  p.  551. 
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According  to  the  above  principles  the  following  customs  EeasonaLle 
have  been  allowed : — A  custom  for  the  inhabitants  of  a 
town  to  walk  or  ride  for  health  and  exercise  over  a  private 
close  of  land  was  supported  as  reasonable  and  valid  («(), 
also  to  play  all  kinds  of  lawful  games  upon  a  private 
close  (v) ,  or  to  erect  a  maypole  and  dance  for  recreation  {w) ; 
also  a  custom  for  the  inhabitants  of  a  parish  to  use  a 
"village  green"  for  exercise  and  recreation  and  for  aU  lawful 
sports  and  pastimes  (x) . — A  custom  alleged  for  the  inhabit- 
ants of  a  town  to  walk  and  ride  over  a  close  of  arable 
land  for  health  and  exercise  at  "  all  seasonable  times  in  the 
year,"  was  held  reasonable  and  valid,  being  construed  by 
the  Court  to  mean  all  times  seasonable  for  the  land,  ex- 
cluding the  season  when  the  corn  was  growing  (y).  And 
a  custom  alleged  for  inhabitants  to  enjoy  any  lawful 
recreation  upon  certain  land  "  at  all  times  of  the  year  " 
was  held  good,  because  impliedly  limited  by  judicial  con- 
struction to  seasonable  times  (s).  The  claim  of  a  custom 
for  the  inhabitants  of  a  city  to  hold  horse  races  upon  a 
close  of  land  on  a  certain  day  in  every  year  was  held  to  be 
maintainable,  whether  the  day  was  in  fact  seasonable  or 
not ;  for  the  usage  being  immemorial,  the  vahdity  must  be 
determined  with  reference  to  the  state  of  the  land  at  its 
origin,  and  not  at  the  time  of  pleading  («). — "  The  right 
to  perambulate  parochial  boundaries,  to  enter  private  pro- 
perty for  that  pm-pose,  and  to  remove  obstructions  that 
might  prevent  this  from  being  done  prevails  as  a  notorious 
custom  in  all  parts  of  England;  but  a  custom  on  that 

(m)  £ell  T.  Warden,  Willes,  202.  39  &   40   Vict.   c.   56,    as    to    the 

(b)  Fitch   V.   Rawling,  2  H.  BL  allotment    of    recreation   grounds, 

394.     See  Millechamp    v.  Johnson,  and  the  preservation  of  public  rights 

Willes,  205  t.  over  commons. 

(w)  Abbot  T.  Weekly,  1  Lev.  176 ;  (y)  Bell  v.  Wardell,  Willes,  202. 

Sally. Nottinqham,'L.'R.l'S^-s..'D.  See  Sou-erby  v.   Coleman,   L.   R.  2 

1 ;  46  L.  J.  Ex.  50.  Ex.  96  ;  36  L.  J.  Ex.  59. 

(x)  Forbes    v.    Fccles.    Commiss.,  (z)  Ball  v.  Nottingham,  E.  E.  1 

L.  R.  15  Eq.  51 ;  42  L.  J.  C.  97.  Ex.  D.  1 ;  45  L.  J.  Ex.  50. 

See  Sammerton  v.  Money,  24  W.  K.  («)  Mounsey  v.  Ismay,  1  H.  &  C. 

603;    cited  L.   K.  17  C.   D.  598.  729;  32  L.  J.  Ex.  94. 
And  see  the  Commons  Act,  1876, 
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Usage  repug- 
nant to 
ownership. 


occasion  to  enter  a  particular  house  which  is  neither  upon 
the  boundary  line,  nor  in  any  manner  wanted  in  the  course 
of  the  perambulation,  cannot  be  supported  "  («) . 

A  usage  which  tends  to  deprive  the  owner  of  all  bene- 
ficial use  of  his  property  is  repugnant  and  unreasonable, 
and  therefore  cannot  be  supported  as  a  legal  custom  (b) . 
For  this  reason  the  claim  of  a  custom  could  not  be  supported, 
for  the  inhabitants  of  a  parish  to  exercise  and  train  horses 
upon  land,  without  limit  as  to  the  number  of  horses,  or  as 
to  the  time  of  year  (c) .  So,  a  custom  claimed  in  a  manor 
for  working  collieries  withoiit  making  compensation  for 
damage  to  the  surface  or  buildings  {d).  And  a  custom 
claimed  to  work  minerals  by  sinking  pits  and  laying 
the  earth  and  rubbish  on  the  land  near  to  the  pits  for  an 
unlimited  time,  was  held  to  be  unreasonable  as  it  might 
deprive  the  tenant  of  the  whole  benefit  of  the  land  (e). 


Customs  to 
take  profits 
of  land. 


It  is  a  general  rule  of  law  that  a  claim  by  custom  to  a 
profit  a  prendre,  that  is,  to  take  some  material  profit  from 
the  land  is  unreasonable  and  void ;  because  the  efi ect  of 
the  perpetual  use  of  such  a  custom  by  an  indefinite  number 
of  persons,  as  all  the  inhabitants  of  a  place,  would  neces- 
sarily tend  to  the  destruction  of  the  subject-matter  of  the 
custom.  Uses  of  the  nature  of  easements  are  the  only 
rights  over  land  admissible  as  the  subject  of  custom,  strictly 
so  called.  "A  custom  that  every  inhabitant  of  such  a  town 
shall  have  a  way  over  such  land  either  to  the  church  or 
market,  &c.  is  good ;  for  it  is  but  an  easement  and  no 
profit"!/). — The  prescriptive  title  to  a  profit  a  prendre 
differs  from  a  custom  in  being  vested  in  a  certain  person 
by  whom  it  may  be  released  or  extinguished  ;  whereas  "  a 


{a)  Taylor  v.  Desey,  7  A.  &  E. 
409  ;  Goodday  v.  Michell,  Cro.  Eliz. 
441. 

{b)  Per.  cur.  Hilton  v.  Grannlle, 
5  Q.  B.  730. 

(c)  iSowerbf/  v.  Coleman,  L.  R.  2 
Ex.  98  ;  36  L.  J.  Ex.  59. 

(d)  Jlilton  T.  Granville,  supra. 


(e)  Bvoadbent  v.  Wilkes,  "WiUes, 
3S0  ;  Wilkes  v.  Broadbent,  1  "Wils. 
63  ;  ante,  p.  557. 

(/)  6  Co.  60  J,  Gateward's  ease; 
per  cur.  Race  v.  Ward,  4  E.  &  B. 
713;  24  L.  J.  Q.  B.  153;  and 
Eivers  t.  Adams,  L.  R.  3  Ex.  D. 
364;  48  L.  J.  Ex.  47. 
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.Custom  has  no  certain  person  who  can  extinguish  it,  for  as 
soon  as  he  who  releases  it  removes,  the  new  inhabitant 
shaU  have  it"  [g).  Also  a  prescriptive  title  in  a  person  is 
founded  upon  grant,  and  therefore  extends  to  whatever  is 
grantahle  {h). 

Under  the  above  rule  the  following  claims  of  customs  Claims  to 
have  been  disallowed  :  a  custom  for  the  inhabitants  of  a  cistom  '^ 
town  or  parish  to  take  common  of  pasture  («)  ;  a  custom  disaUowed. 
for  the  inhabitants  of  a  parish  to  cut  underwood  or  lop- 
wood  for  fuel  (y) ;  a  custom  for  the  inhabitants  of  the 
district  of  an  ancient  forest  to  cut  and  carry  away  brake, 
fern,  heather,  and  litter  [k)  ;  a  custom  to  glean  in  the 
harvest  field  {I) ;  a  custom  for  the  householders  of  a  parish 
to  cut  and  pick  up  dead  wood  and  carry  it  away  for  fuel ; 
but  "  it  might  have  been  otherwise  if  tlie  claimant  cou.Id 
have  stated  that  he  was  possessed  of  a  certain  ancient 
tenement,  and  so  prescribed  in  a  que  estate."  (m).  A 
crown  grant  for  the  inhabitants  in  a  forest  to  gather  dead 
-sticks  was  allowed  upon  demurrer,  because  such  a  grant 
might  possibly  take  effect  by  implied  incorporation  of  the 
inhabitants  for  the  purpose  of  the  grant  (») . — By  the  Claim  to  take 
same  rule  no  claim  can  be  made  by  custom  to  take  mine- 
rals, stone  or  any  part  of  the  soil,  from  the  land  of 
another  (o) .  A  claim  by  inhabitants  to  enter  a  close  of 
land  to  take  sand  drifted  from  the  sea  shore,  was  held  bad, 
because  the  drifted  sand  had  become  part  of  the  soil  (p). 
A  usage  for  the  inhabitants  of  a  parish  of  taking  gravel 
out  of  another  person's  land  for  the  pm'pose  of  repairing 

iff)  6  Co.  603,  Gateward's  case;  per  17  C.  D.  535  ;  49  L.  J.  C.  490. 

cur.  Att.-Oen.  V.  Mathias,  iK.  &  J.  {I)  Steel  y.  Houghton,  1  H.  Bl. 

579 ;  27  L.  J.  C.  766.  SeeaMfe,  p.355.  51;  ante,  p.  557. 

(A)  See  ante,  p.  281.  (m)  Selhy  v.   RoUnson,   2  T.  E. 

(j)   Gateward's  case,  6   Co.  69*;  758;  cmCe,  p.  551. 

Weekhj  v.  WUdman,  1  Ld.  Eaym.  (»)   WUVmgale  v.  Maitland,  L.  E. 

405  ;  Gritnstead  v.  Marlowe,  4  T.  R.  3  Eq.-  105  ;  36  L.  J.  C.  64  ;   Chilton 

717.  V.  Corp.  London,  L.  E.  7  C.  D.  735  ; 

(i)  Rivers  v.    Adams,    L.   E.    3  47  L.  J.  C.  433.     Post,  p.  565. 

Ex.   D.    361;   48   L.    J.    Ex.   47;  (o)  Att.-Gen.Y.Mathias,21Ij.S. 

Chilton  v.   Corp.  London,  L.    E.  7  C.  761. 

C.  D.  735  ;  47  L.  J.  C.  433.  {p)  Blewett  v.  Tregonning,  3  A. 

(i)  See  Be  la  TFarr  v.  Miles,  L.  E.  &  E.  554. 
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the  Hghway  cannot  he  supported  as  a  custom  at  common 
law,  because  it  is  a  profit  a  prendre ;  nor  can  it  give  a  pre- 
scriptive right,  because  the  inhabitants,  not  being  incorpo- 
rated, are  incapable  of  taking  a  grant  (5').  A  usage  of 
agriculture  for  the  tenant  to  pick  and  carry  away  stones  in 
the  process  of  cultivation  was  held  binding  between  land- 
lord and  tenant,  in  the  absence  of  express  agreement  upon 
the  matter;  but  such  usage  does  not  amount  to  a  cus- 
tom properly  so  called,  nor  is  the  subject  a  profit  in 
alieno   solo,  but   a   profit  of   the   demised   premises  (r). — 

Claim  to  take  A  custom  pleaded  for  all  the  inhabitants  of  a  parish  to 
angle  and  catch  fish  in  a  private  water  or  river,  was  held 
bad,  because  it  claimed  a  profit  k  prendre,  and  might  lead  to 
the  destruction  of  the  subject-matter  to  which  it  applied; 
"  and  a  claim  to  angle  for  and  catch  the  fish,  without 
claiming  a  right  to  carry  them  away,  would  be  equally 
destructive  of  the  subject-matter,  and  bad"  («)  ;  nor  can 
any  right  be  acquired  by  usage  for  the  public  in  general 
to  fish  in  private  waters  or  rivers,  navigable  or  non-navi- 
gable {t) .  So  a  custom  alleged  for  all  the  free  inhabitants 
of  a  borough  to  dredge  for  oysters  in  a  several  fishery  of 
the  borough,  was  held  bad  (u)  ;  but  a  grant  of  the  fishery 
of  oysters  to  the  corporate  borough  to  be  taken  and  en- 
joyed by  the  "  free  inhabitants"  during  certain  times  of 
the  year,  without  stint,  was  held  good,  because  a  profit  k 
prendre  might  pass  to  the  borough  by  the  grant,  which 
might  also  prescribe  the  mode  of  enjoyment  by  the  inhabi- 

Claim  to  take  tants  {v) . — A  custom  for  the  inhabitants  of  a  district  to  go 
upon  a  close  of  land  to  take  water  from  a  natural  stream, 
spring,  or  well  may  be  valid ;  because,  flowing  water  being 

(g)  Constailer.McholsonjliCB.  44L.  J.  M.  17   ;  Pearce\.  Scotclm; 

N.  S.  230  ;  32  L.  J.  C.  P.  240.  L.   E.   9  Q.   B.   D.   162  ;  Neill  v. 

()■)   Tucker  v.   Linger,   L.  R.   21  DemiisJiire,  L.  E.  8  Ap.  Ca.  135. 

0.  D.  34;  52  L.  J.  C.  941 ;  ante,  See  ante,  p.  180. 

p.  68.     And  see  ante,  p.  552.  (m)  Saltash  t.  Goodman,  L.  E.  7 

(s)    Campbell,    C.   J.,    Stand   v.  Q.  B.  D.  106 ;  50  L.  J.  Q,.  B.  508. 

Lipscomie,  4  E.  &  B.  713  (c)  ;  Lloyd  '  [v)   Goodman  v.  Saltash,  L.  E.  7 

V.  Jones,  6  C.  B.  81.  Ap.  Ca.  633  ;  52  L.  J.  Q,  B.  193. 

(t)  Hudson  V.  McRae,  4  B.  &  S.  See    He    Faversham    Free    Fishers, 

685 ;  33  L.  J.  M.  65  ;  Hargrcaves  L.  E.  36  C.  D.  329 ;  and  see  post, 

T.  Diddums,  L.  E.  10  Q.  B.  582 ;  p.  566. 
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no  part  of  the  soil  nor  the  suhject  of  property,  the  right 
claimed  is  a  mere  easement  and  not  a  profit  a  prendre  (w). 

It  seems  that  a  custom  for  taking  a  profit  in  cilieno  solo  Profits  sab- 
or  for  an  occupation  of  the  soil  may  be  valid,  if  sujjported  or  fees. 
by  the  consideration  of  a  customary  payment  to  the  owner ; 
as  in  the  case  of  stallage  at  a  customary  fair  for  which  a 
reasonable  toll  is  payable  {x).  So  with  a  custom  to  fish 
upon  payment  of  a  reasonable  fee,  which  might,  in 
favour  of  ancient  enjoyment,  be  deemed  a  sufficient  re- 
striction on  the  one  hand,  and  satisfaction  or  return  for  the 
profit  taken  on  the  other,  to  make  the  custom  reason- 
able {y). 

A  custom  of  mining,  subject  to  payment  of  toU,  pre-  Customs  of 
vails  in  the  county  of  Cornwall,  which  is  known  as  tin  """^S?- 
bounding.  The  custom  is  that  any  tinner,  /.  e.,  any 
person  employing  himself  in  tin  mining,  may  acquire  to 
himself  the  right  of  mining  for  tin  in  waste  or  uninclosed 
land,  by  marking  out  boundaries  for  his  working,  and 
obtaining  possession  from  the  Stannary  Court.  He  is 
then  entitled  to  work  the  mine,  rendering  toll  tin,  or  a 
certain  portion  of  the  produce,  to  the  owner  of  the  soil. 
He  is  at  the  same  time  bound  to  work  the  mine,  and 
cannot  preserve  or  renew  the  right  without  working  (s). 
Subject  to  the  custom  of  bounding,  "  the  ownership  of  a 
tin  mine  in  Cornwall  is  in  the  owner  of  the  freehold  of  the 
soil,  ratione  soli,  by  the  common  law  of  England,  applicable 
to  it  as  to  any  other  mineral  district  in  any  other  part  of 
England"  («).  The  working  of  mines  subject  to  the 
custom  under  the  jurisdiction  of  the  Stannary  Com-t  is 
now  regulated  by  the  Stannaries  Acts,  1869,  32  &  33  Yiot. 

(to)  Zace  V.    Ward,  4   E.   &  B.  Lutw.  1517. 

702  ;  24  L.  J.  Q.  B.  153  ;  Manning  (y)  See  Mills  v.  Colchester,  L.  R. 

T.  Wasdale,  5  A.  &  E.  758  ;  Enight  2  C.  P.  484  ;  36  L.  J.  0.  P.  216. 

V.  Woore,  3  Bing.  N.  C.  3  ;  Smith  (z)  Sogers  v.  Srenton,   10  Q.  B. 

V.  Archibald,  L.  R.  5  Ap.  Ca.  489 ;  26  ;  Att.-Gen.  v.  Mathias,  4  K.  & 

Barrop  t.  Eirst,  L.  R.  4  Ex.  43  ;  J.  579  ;  27  L.  J.  C.  766. 

38  L.  J.  Ex.  1 ;  ante,  p.  331.  {a)  Per  cur.  Rogers  t.  Brenton,  10 

{x)  Fer  cur.  Tyson  r.  Smith,  9  A.  Q-  B.  49  ;    ftwe   of  Stannaries,    12 

&  E.  425  ;  Bennington  v.  Taglor,  2  Co.  9. 

oo2 
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0.  19 ;  1887,  50  &  51  Vict.  c.  43.  The  castom  of  tin 
bounding  further  imports  the  easement  of  using  any 
streams  of  water  found  within  the  bounds  for  washing  the 
miaerals,  and  for  this  purpose  to  divert  the  water  into 
other  streams,  and  to  discharge  refuse  into  the  streams, 
though  it  tends  to  fill  up  the  bed  of  the  stream  and  cause 
an  overflow  (h) .  This  right  is  paramount  to  the  rights  of 
others  to  the  water,  but  does  not  prevent  the  acquisition 
and  existence  of  other  ordinary  rights,  unless  in  fact 
exercised  adversely  to  them  (c) .  The  rights  to  water 
acquired  by  tin  bounders  enure  for  the  benefit  of  the  land- 
owner, upon  the  mine  being  abandoned  by  the  bounders 
and  reverting  to  the  landowner  (c/) . — A  like  custom  pre- 
vailed in  the  Forest  of  Dean,  entitling  free  miners  within 
the  district,  in  order  of  priority  of  application,  to  have  the 
grant  of  a  gale  or  license  from  the  crown.  A  gale  entitled 
the  miaer  to  work  mines  of  coal  or  iron  or  stone,  con- 
ditional upon  payment  of  rents,  royalties  and  dues,  and 
upon  the  proper  opening  and  working  of  the  gale ;  beiag 
subject  to  forfeiture  for  breach  of  the  conditions  (e). 
Eights  under  this  custom  are  also  now  regulated  by 
Statutes  (/) . — A  custom  of  mining  also  prevailed  in  the 
county  of  Derby,  giving  paramount  rights  of  working 
mines  of  lead  under  all  lands  within  the  district,  which  are 
now  regulated  by  "  The  Derbyshu-e  Mining  Customs  and 
Mineral  Courts  Act,"  15  &  16  Yict.  c.  clxiii  (g). 


(b)  Carlyon  v.  Lowering,  1  H.  &  16  Eq.  294;  43  L.  J.  C.  75  ;  James 
N.  784  ;  26  L.  J.  Ex.  251.  t.  Young,  L.  E.  27  C.  D.  652;  53 

(c)  Oaved  v.  Marhjn,    19   C.    B.  L.  J.  C.  793. 

N.  S.  732  ;  34  L.  J.  0.  P.  353.  (/)  The   Dean     Forest     Mines 

{d)  Ivimey  v.   Stocher,  L.   R.    1  Act,    1838,    1    &    2   Vict.    c.   43; 

Ch.  396;  36L.  J.  C.  467.  Amendment  Act,   1861,    24  &   25 

(«)  He  Brain,  L.  E,.  18  Eq.  389  ;  Vict.  o.  40;  Amendment  Act,  1871, 

44  L.  J.  C.  103  ;  Morgan  v.  Craw-  34  &  35  Vict.  c.  85.    See  JJe  Thomas, 

shay,  L.  R.  5  H.  L.  304  ;  James  v.  L.  R.  21  Q.  B.  D.  380. 

The  Queen,  L.  R.  6  C.  D.  153  ;  43  (^)  See  Wright  v.  Titt,  L.  R.  12 

L.  J.  C.  754;  Rope-r.  lingge-l'riee,  Eq.   408;  40  L.  J.   C.   558;  Srh- 

L.  R.  1  Ex.  D.  269 ;  45  L.  J.  Ex.  wright  v.  Evans,  49  L.  J.  M.  82  ; 

777 ;    Brahi   v.  Thomas,   60  L.   J.  Jrahe  v.  Hall,  L.   R.  S  Ap.   Ca. 

Q.  B.  662 ;  Elltiay  y.  Davis,  L.  R.  195;  52  L.  J.  Q.  B.  494. 
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Immemorial  usage  for  the  inhabitants  of  a  town  or  Customato 
parish  to  take  profits  in  the  hxnd  of  another,  which  is  void  ^j  pressed 
as  a  legal  custom  by  the  rule  above  stated,  may  in  some  "^w^  S^ant. 
cases  be  legalised  upon  the  presumed  origin  of  a  crown 
grant ;  which,  by  reason  of  the  prerogative  power  of  the 
crown  to  create  corporations,  would  have  the  implied  effect 
of  incorporating  such  persons  for  the  purpose  of  receiving 
the  grant  and  retaining  the  rights  granted,  otherwise  the 
grant  would  fail  for  want  of  a  certain  grantee  (/;).  Thus 
a  grant  made  by  the  crown  to  the  inhabitants  of  a  parish, 
being  a  manor  of  the  crown,  of  the  right  to  cut  wood  for 
fuel  upon  the  wastes  of  the  manor  during  certain  parts  of 
the  year,  was  held  valid  as  incorporating  the  inhabitants 
for  the  purpose  of  taking  the  grant  («') .  Inhabitants  thus 
claiming  as  incorporate  grantees  must  sue  collectively  on 
behalf  of  the  whole  body;  they  cannot  sue  individually 
each  in  his  own  right,  as  in  the  case  of  an  individual 
claiming  under  a  custom,  who  may  sue  in  his  own  name 
and  in  his  own  right  (/ )  .—The  presumption  of  a  crovra.  grant 
is  made  in  favour  of  usage  if  it  be  possible  under  the  oir- 
cimistances,  in  order  to  supply  a  legal  origin  of  the  usage ; 
for  "  the  rule  of  law  is  that,  wherever  there  is  an  imme- 
morial usage,'  the  Com-t  must  presume  everything  possible, 
which  could  give  it  a  legal  origin  "  (k).  But  the  presump- 
tion caimot  be  made  where  it  is  inconsistent  with  the 
evidence  of  usage,  or  where  it  is  inconsistent  with  a  clearly 
proved  origin  of  the  right  (l). 

In  like  manner,  if  an  Act  of  Parliament  vests  rights  in  No  presump- 
persons,  which  they  cannot  take  otherwise  than  as  a  cor-  ^°^^  "  s  a- 
porate  body,  they  are  impliedly  incorporated  by  legislative 

(A)  Ter    cur.    Rivers    y.    Adams,  mite,  p.  550. 

L.  E.  3  Ex.  D.  365  ;  48  L.  J.  Ex.  (Je)  Mansfield,  C.  J.,  Cochsedge  v. 

47;  Jessel.M.E.,  CAiZtoj  V. -Z;on(?oK,  Fanshaw,  1  Dougl.  132;  Selborne, 

L     E    7  C.  D.  741 ;  47  L.  J.  C.  L.  C,  Goodman  v.  SaUash,Ij.  E.  7 

433.    ■  Ap.  Ca.  640. 

(i)   TfiUingale  y.  ITaitland,  li.  B,.  [1)  Sivers   t.   Adams,   L.    K.    3 

3   Eq.   103  ;  36   L.  J.  C.  64 ;  ex-  Ex.   D.    361 ;   48   L.    J.  Ex.   47 ; 

plained  in  Chilton  v.  London,  supra.  Goodman  v.  Saltash,  L.  E.   7  Ap. 

U)  Chilton  V.  London,    L.  E.  7  Ca.  633. 
C.  D.  735;  47  L.  J.  0.  433.     See 
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authority  for  the  purposes  of  the  Act  (ot).  But  no  pre- 
■  sumption  can  be  made  of  the  existence  of  an  Act  of  Parlia- 
ment as  the  origin  of  a  usage,  similar  to  the  ahove 
presumption  of  a  Crown  grant ;  "for  such  presumption 
would  make  all  um-easonable  customs  good";  also  because 
"  the  judge  is  theoretically  bound  to  take  judicial  notice  of 
all  Acts  of  Parliament,  and  to  be  aware  that  there  is  no 
such  Act  of  Parliament"  (n). 
Customs  A  corporation  may  take  by  grant  or  by  prescription  any 

corporatoi.  °  profits  of  land  which  may  be  the  subject  of  grant;  and  by 
immemorial  usage  the  profits  granted  may  be  taken  by 
the  individual  members  of  the  corporation,  or  by  inhabit- 
ants or  freemen  of  a  town  or  borough,  according  to  the 
rules  of  the  corporation ;  although  such  persons  collec- 
tively, without  incorporation,  could  not  become  entitled  to 
take  directly  in  their  own  right,  either  by  grant  or  by 
custom  (o).  Accordingly,  where  an  immemorial  usage 
showed  that  a  right  of  several  fishery  had  been  exercised 
by  a  borough  corporation  and  their  lessees ;  and  that 
during  part  of  the  year  the  free  inhabitants  of  the  borough 
had  exercised  a  right  of  fishing  in  the  same  place,  it  was 
held  that  the  presumptive  origin,  in  order  to  legalise  the 
usage,  was  that  there  was  a  grant  to  the  corporation  with 
a  trust  or  condition  in  favour  of  the  free  inhabitants  in 
accordance  with  the  usage  (p). — Profits^  prendt-e  are  fre- 
quently found  thus  vested  by  immemorial  usage  in  borough 
corporations  for  the  use  and  benefit  of  burgesses,  or  of  in- 
habitants, or  of  some  particular  class  of  such  persons :  as  a 
right  of  common  of  pasture  to  be  enjoyed  by  every 
burgess  for  his  commonable  cattle  (q)  ;  an  exclusive  right 
of   pasturing   an   unlimited   number   of   cattle   during   a 

(m)   Tone  Conserv.  Y.  Ash,  10  3.  &  v.  Spateman  ;  Goodman  m.  Saltash, 

C.    349  ;  Ex  parte  Nexoport  Marsh  L.  E.  7  Ap.  Ca.  633  ;  Se  Faversham 

Trustees,  16  Sim.  346.  Free  Fishermen,  L.  R.  36  C.  D.  329. 

{n)  Per  cur.  Weelchj  v.  WMman,  [p)   Goodman  v.  Saltash,  supra. 

1  Ld.  Raym.  407;  Jessel,  M.  R.,  {q)  Mellor  v.  Spateman,  1  Wms. 

Chilton  y.  London,  L.  R.   7  0.  D.  Sarmd.    343  ;  Parry   v.    Thomas,   5 

740 ;  47  L.  J.  0.  437.  Ex.  37 ;  Beadsicorth  v.  Torkington, 

{o)  1  Wms.  Saund.  346  n,  Mellor  1  Q.  B.  782. 
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certain  season  by  the  burgesses  (r) ;  a  right  for  the  free- 
men or  the  inhabitants  of  the  borough  to  out  turf  and  to 
take  gravel,  clay,  and  other  materials  for  their  own  use  (s) ; 
a  right  of  several  fishery  to  be  enjoyed  by  the  inhabitants 
of  the  borough  {t) . 

Immemorial  usage  for  the  inhabitants  of  a  town  or  parish,  Customs 
or  other  indeterminate  persons,  to  take  profits  of  land  may  charitable 
also  be  supported  in  some  circumstances  as  a  charitable  use  ^^^• 
or  trust.  Such  persons,  though  they  cannot,  without  in- 
corporation, be  made  grantees  of  any  legal  estate  or 
interest,  may  be  made  the  beneficial  recipients  ;  and  "  a 
gift  subject  to  a  condition  or  trust  for  the  benefit  of  the 
inhabitants  of  a  parish  or  town,  or  of  any  particular  class 
of  such  inhabitants,  is  a  charitable  trust"  (ii).  Thus,  a 
grant  of  land  "  that  as  many  of  the  inhabitants  of  a  parish 
as  were  able  to  buy  three  cows  might  feed  thenj  on  the 
land  from  May  till  August,"  was  established  as  a  charit- 
able trust  (y).  An  alleged  grant  of  the  Crown  to  the 
inhabitants  of  a  parish,  being  a  Crown  manor,  that  the 
poor  people  inhabiting  the  parish  might  out  fuel  for  their 
own  use  upon  the  wastes  of  the  manor,  was  supported 
upon  demurrer,  as  impliedly  incorporating  the  inhabitants 
for  the  purpose  of  taking  the  grant  of  profit,  but  as  trustees 
of  a  charitable  trust  for  the  poor  (w).  Upon  the  same 
principle  it  was  held  that  a  right  given  by  an  Inclosure 
Act,  for  the  occupiers  for  the  time  being  of  ancient 
cottages  in  the  inclosed  district  to  cut  turf  for  their  own 
use  in  certain  waste  land,  was  a  charitable  use ;  in  which 
the  owners  of  the  cottages  had  no  interest  beyond  that  the 
value  of  the  occupation  of  their  cottages  might  be  thereby 

(r)  Johnson  v.  Barnes,  L.  R.   8  Ca.  642 ;  per  cur.  Re  Christchurch 

0.  P.  527  ;  41  L.  J.  C.  P.  250.  Inclosure  Act,  L.  K.  38  0.  D.  531. 

[s)  Whiter.  Coleman, 'ET:eem..Ui;  (»)    Wright  m.  Hobert,  ^T&oA..  &i. 

The  King  v.  Warkworth,  1  M.  &  S.  (w)  Willingale  v.  Maitland,  L.  R. 

473  ;   The  Queen  v.  Alnwiclc,  9  A.  &  3  Eq.  103  ;  36  L.  J.  C.  64  ;  Jessel, 

j;^  444_  M.  El.,  Chilton  v.  London,  L.  R.  7 

{t)  Goodman  v.  Saltash,  L.  R.  7  C.   D.   738.     See   Ec    Christchurch 

Ap   Ca   633  Inclosuro  Act,  L.  E.  35  C.  D.  355  ; 

(n)  Silbcrne,  L.  C,  L.  E.  7  Ap.  56  L.  J.  C.  674. 
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increased  (u).  And  a  gift  to  the  copyliolders  of  a  manor, 
to  take  the  wood  growing  from  time  to  time  upon  certain 
land  for  the  repair  of  sea  walls  within  the  manor,  was  held 
to  be  a  gift  for  a  charitahle  use  {v). 


Customs  of 
manors. 


Customary 
rights  of 
copyhold 
tenants. 


The  customs  of  manors  by  which  rights  and  profits  are 
claimed  by  tenants  of  the  manor,  freehold  and  copyhold, 
over  lands  of  the  manor  are  not  open  to  the  legal  objec- 
tions to  customs,  above  stated,  of  being  unreasonable  as 
depriving  the  owner,  or  as  claimuig  profits  k  prendre. 
Customary  rights  are  claimed  by  the  tenants  of  a  manor  as 
appurtenant  to  their  tenements,  and  therefore  as  originally 
derived  from  a  grant  of  the  lord.  The  custom  of  the 
manor  prescribes  the  appurtenant  rights,  and  may  annex 
rights  of  common  or  any  other  profits  which  are  within  the 
power  of  the  lord  to  grant. — Copyhold  tenants,  whether  in 
fee  or  for  life  or  for  years,  claim  rights  and  profits  over 
land  of  the  manor  by  custom  ;  as  also  they  claim  the  cus- 
tomary estate  in  their  tenements,  of  which,  except  by 
custom,  they  were  at  common  law  only  tenants  at  will. 
They  cannot  claim  by  prescription  in  their  own  right, 
because  they  have  no  sufiicient  legal  estate ;  and  they 
cannot  prescribe  in  right  of  the  lord  as  the  freeholder, 
because  the  lord  cannot  have  common  in  his  own  soil. 
Therefore  they  can  claim  by  custom  only ;  and  the  custom 
is  good  in  law,  though  it  be  to  take  a  profit  in  the  soil  of 
another,  because  it  annexes  the  profit  to  the  tenement,  and 
not  to  the  person  of  the  copyholder  (iv).  Thus  by  special 
custom  copyhold  tenants  may  claim  to  take  profits  from 
the  waste  of  the  manor ;  as  common  of  pasture,  estovers  for 
repairs  or  fuel,  quarrying  stone,  digging  sand  and  the 
like  («).  By  custom  copyholders  may  be  entitled  to  com- 
mon, subject  to  a  payment  to  the  lord  in  money  or  in  kind; 


{u)  In  re  Christchittr/t  Inclosiire 
Act,  L.  R.  38  C.  D.  520. 

(f)  Wilson  V.  Barnes,  L.  R.  38 
0.  D.  507. 


{w)  See  ante,  p.  343 ;  Foislon  v. 
Crachroode,  i  Co.  31  S;  Gateivard's 
case,  fi  Co.  60  b  ;  per  cur.  Sogers  v. 
JBrcnton,  10  Q.  B.  61. 

(t)  Ante,  p.  343. 
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and  the  payment  may  be  a  condition  precedent  or  subse- 
quent according  to  tbe  custom  {y) .  By  custom  copyholders 
may  have  the  right  to  take  coal  and  other  minerals  in  the 
waste  of  the  manor ;  and  a  custom  for  the  tenants  to  dig 
coal,  stated  in  the  terms  of  a  customary  of  the  manor  to  be 
propriis  usis,  was  construed  to  mean  for  their  own  con- 
sumption only,  and  to  be  valid  (s).  The  onus  of  proving 
the  special  custom  of  a  manor  lies  upon  the  tenant  claiming 
under  it  (a). 

Freehold  tenants  of  a  manor  may  claim  by  grant  or  Freehold 
prescription  according  to  the  general  rule  ;  but  they  may 
also  have  rights  and  profits  over  other  land  of  the  manor 
as  appurtenant  to  their  tenements  by  custom.  If  the  usage 
is  clearly  proved,  the  Court  will  presume  grants  in  con- 
formity with  it,  upon  the  general  principle  of  referring 
immemorial  usage  to  a  legal  origin,  if  possible.  "  It  would 
not  be  unreasonable  to  hold  that  the  right  had  originated 
in  the  grant  to  every  freehold  tenant  of  all  the  rights  and 
privileges  which  every  other  freehold  tenant  had.  It  may 
be  that  the  tenants  had  separate  grants,  and  that  a  par- 
ticular grant  was  free  from  some  claim  or  demand  on  the 
part  of  the  lord  from  which  others  were  not  free ;  but  that 
would  not  prevent  their  having  certain  privileges  in  com- 
mon with  others  "  (b).  Thus,  freehold  tenants  of  a  manor 
may  be  entitled  by  custom  to  common  appendant ;  which 
was  appurtenant  to  their  tenements  by  general  custom  or 
common  law  before  tbe  Statute  of  Quia  Emptor es  ic).  So,  a 
custom  for  tbe  occupiers  of  land  in  a  parish  to  have 
common  appurtenant  upon  waste  land  of  the  parish,  with 
the  incidental  right  of  cutting  rushes  upon  the  waste  to  be 
used  for  litter  for  their  commonable  cattle,  was  supported 
as  an  appurtenance  of  the  tenements  {d).    Upon  the  same 

(i/)  Oraifs  ease,  S  Co.  78  I ;  Cro.  («)  lb-  ;  ante,  p.  63. 

Eliz     405  ■    Lovelace    t.    Seynolds,  (J)    Warrick    v.    Queeri's    College, 

Oro  '  Eliz    546,  563.     See  Taddoch  L.  R.  6  Ch.  716  ;  40  L.  J.  C.  780. 

v.  Forrester,  3  M.  &  G.  927.  («)  ^nte,  p.  336.      . 

(i)  Portland  v.  mil,  L.  B.  2  Eq.  (d)  Bean  v.  Bloom,  2  W.  Bl.  926  ; 

765     35  L.J.  0.439.  3  Wils.  456. 
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principle  the  free  and  customary  tenants  within  the  bounds 
of  an  ancient  forest  may  claim  by  custom  to  have  common 
of  pasture  and  other  common  rights  over  all  the  wastes  of 
the  forest,  as  appurtenant  to  their  tenements;  and  such 
customary  rights,  as  originating  in  Crown  grants,  are 
held  to  be  paramount  to  the  local  rights  of  lords  of  manors 
within  the  forest  to  inclose  waste  ;  the  Crown  in  granting 
the  manors  having  presumedly  reserved  the  forestal 
rights  (e) . — If  the  copyhold  and  freehold  tenants  of  a 
manor  have  similar  customary  rights  they  may  join  in 
claiming  them.  "  The  copyholders  might  by  custom  be 
entitled  to  that  to  which  the  freeholders  are  entitled  by 
prescription;  and  if  the  rights  are  identical,  both  classes 
might  weU  join  in  a  suit  against  the  lord  if  he  should 
attempt  to  exclude  them  "  (/). 
Occupiers.  There  can  be  no  custom  that  "  occupiers,"  or  "  inhabit- 

ants," in  a  manor  or  district,  merely  as  such,  should  have 
rights  of  common  or  other  profits,  except  as  appurtenant  to 
tenements  occupied  or  inhabited ;  because  a  profit  a 
prendre  cannot  be  claimed  by  custom  {g) .  But  a  custom 
alleged  for  "  owners  and  occupiers"  to  have  common  rights 
was  construed  as  claiming  the  rights  .as  appurtenant,  the 
occupiers  in  fact  enjoying  them  in  right  of  the  owners  (/;). 
And  a  usage  proved  of  common  rights  by  the  freehold 
tenants  of  a  manor  and  also  by  the  inhabitants,  was  pre- 
sumed by  the  Court  to  be  used  by  the  inhabitants  as 
appurtenant  to  their  tenements,  and  in  right  of  the  free- 
holders («').  Customary  rights  of  occupiers,  or  inhabitants, 
or  like  classes  of  persons  to  take  profits  of  land  may  also 
be  supported  in  some  oases  as  being  charitable  uses  (j). 

[e)   Seiners    Commiss.    v.     Glasse,  (g)    Ante,   p.    560 ;    Hardwicke, 

L.   E.  7  Ch.  456  ;    L.  K.   19  Eq.  L.   C,  Dean  of  Ely  v.    TFarren,   2 

134;  44  L.  J.  C.  129;  JSarl  Be  la  Atk.  190;  AnstinT.  Ainhurst,li.Il. 

Warr  v.  Miles,  L.  K.  17  C.  D.  535  ;  7  C.  D.  689  ;  47  L.  J.  C.  467. 

50  L.  J.  C.  754.     See  ante,  p.  84.  (A)  Sewers    Commiss.    v.    Glasse, 

(/)  Hatherley,    L.   C,  Setts  v.  L.  R.  7  Ch.  456  ;  41  L.  J.  C.  409. 

Thompson,  L.  E.  6  Ch.  739  ;  Fotter  (i)    JFarriok   v.    Queen's    College, 

V.    North,    1   Wins.    Saund.    350  ;  L.  E.  6  Ch.  716;  40  L.  J.  C.  780. 

Fisher  v.  Wren,  3  Mod.  250 ;  ante,  (J)  See  ante,  p.  567. 
p.  371. 
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Abandonment. 

of  easements,  305 — 309. 

See  iiASEMENT  ;  Light  ;  "Watee  ;  Way. 
Abatement. 

of  nuisance  to  land,  13,  323. 

of  nuisance  to  easement,  322,  324. 

of  excess  in  use  of  easement,  323. 

of  nuisance  to  common,  369. 

of  nuisance  on  highway,  543,  547,  548. 

unnecessary  damage  in  abating  nuisance,  325. 
Accident. 

exception  of,  in  covenant  to  repair,  98. 

escape  of  -water  by,  145. 

trees  severed  by,  39. 

fire  caused  by,  96. 
Aooeetions. 

to  soil,  property  in,  108. 

to  banks  of  stream,  154. 

to  sea  shore,  165. 
Acquiescence. 

in  interruption  of  easement,  299. 

in  obstruction  of  easement,  319. 

as  answer  to  claim  of  injunction,  319. 
Admiealty. 

jurisdiction  of,  159,  161. 
Aqistment. 

of  cattle  on  common,  335. 

distress  of  cattle  agisted,  454. 
Ageeement. 

for  lease,  tenancy  under,  377. 
AoEiouLTxrEAL  Customs,  68,  429,  552,  562. 
Aqeicultueal  Holdings. 

fixtures  and  improvements  of,  115. 

distress  for  rent  of,  427,  441,  452. 

AlE. 

distinction  of  right  to  light,  218. 
claim  to  access  of,  201,  219. 
pollution  of,  220; 
Animals. 

distress  of,  for  rent,  445,  449,  452,  454. 
distress  of,  damage  feasant,  368,  432,  448,  462. 
escape  of,  252,  257. 
fercn  nahirco,  property  iu,  73. 
noxious,  77. 
tame,  77. 
trespass  by,  253. 
trespass  by,  on  highway,  501. 
See  Cattle  ;  Deee  ;  Dog. 
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AuNtriTY. 

charge  of,  upon  land,  392. 
charge  of,  upon  corpus  or  annual  profits,  393. 
limitation  of,  in  fee  or  for  life,  394. 
assignable,  394. 
for  maintenance,  395. 
trust  to  purchase,  395. 
charge  of,  in  administration,  396. 
priority  of,  396. 
registration  of,  397- 
apportionment  of,  417. 
Appoetionment. 
of  rent, 

by  partition  of  the  amount,  411,  412. 
by  partition  of  the  reversion,  412. 
by  act  of  law,  413. 
of  rent  to  time,  at  common  law,  416. 
in  equity,  416. 
by  terms  of  limitation,  416. 
by  statute,  417. 
between  lessor  and  lessee,  417. 
successive  owners,  417. 
real  and  personal  estate,  420. 
tenant  for  life  and  remainderman,  421. 
assignor  and  assignee  of  lease,  421. 
accrual  of  rent  from  day  to  day,  419. 
time  for  payment  of,  419. 
remedies  for,  419. 
apportionment  of  conditions,  415, 
of  interest,  417. 
of  tithe,  399. 
Appbaisement. 

of  distress,  441. 
Appbovement. 
of  waste,  360. 

by  inolosure  for  buildings,  362. 
by  grantee  of  waste,  362. 
leaving  sufficiency  of  pasture,  363. 
against  copyholders;  364. 
by  special  custom,  364. 
against  common  of  turbary,  &c.,  365, 
under  Inclosure  Acts,  366. 
Appuetenancy,  7,  88,  328,  333. 
of  easements,  189,  264,  275. 
of  profits  a  prendre,  327. 
Aetifioial  Steeam,  232.    See  Watek  ;  Wateecotjese, 
Assize. 

rents  of,  383. 
Attoenment. 

of  mortgagor,  106,  378,  450,  459. 
with  distress,  is  bill  of  sale,  379,  386. 

AtJOTION. 

sale  of  distress  by,  442. 
Ayowet. 

in  replevin,  469. 


Bailitp, 

to  distrain,  certificated,  434. 
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Bankeuptoy. 

disclaimer  of  lease  by  trustee,  120. 
fixtures  of  bankrupt,  120. 
distress  for  rent  in,  427. 

BENEriOE. 

ecclesiastical,  dilapidations  of,  93. 
Bill  op  Peace,  370. 
Bill  of  Saxe. 

of  growing  crops,  SO. 

of  machinery,  122. 

of  tenants'  fixtures,  123. 

of  power  to  distrain  for  interest,  379,  386. 

goods  seized  on  highway  under,  431. 
Boeofgh-English. 

rent- charge  on  land  of  tenure  of,  391. 

custom  of,  558. 
Botes. 

tenant's  right  to,  36,  312.     See  Estotees. 

BOUNDAEIES. 

protection  of,  10. 

confusion  of ,  10,  11. 

commission  to  ascertain,  10. 

duty  of  tenant  as  to,  10. 

duty  of  copyholder,  1 1 . 

encroachments  upon,  12. 

projections  over,  13,  23.5. 
See  Fence. 
Box. 

for  deeds,  125. 

plants,  border  of,  108. 
Beieges. 

county,  530,  536. 

repair  of,  530. 

repair  ratione  tenure,  528,  530,  532. 

statute  of  bridges,  531. 

new,  repair  of,  532. 

conditions  of  repair  by  county,  533. 

improvement  of,  534. 

canal  and  railway,  634. 

on  turnpike  roads,  535. 

on  highways  and  main  roads,  525,  530,  536. 

transfer  of,  to  county  councils,  535. 

approaches  to,  536. 

roadway  of,  537. 

property  in,  and  in  materials  of,  537. 

BlJILDINQS. 

property  in,  87. 

■waste  in,  92,  94. 

as  fixtures,  109,  112. 

built  on  land  of  another,  107. 

•with  materials  of  another,  108. 


Canal  Beidges,  534. 
Capias  in  witheenan. 

writ  of,  470. 
Cattle. 

agisted,  distress  of,  454. 

distress  of  damage  feasant,  368,  432,  448. 
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Cattle — con  tin  ued. 

distress  of,  on  common,  432. 

escape  of,  through  defective  fence,  256. 

comnionable,  337. 

levant  and  couohant,  333. 

highway  for,  484. 

straying  on  highway,  491,  501. 

trespass  by,  253,  257. 

CHABaE. 

of  repairs  on  settled  land,  93,  100. 

of  annuity  on  land,  393. 

on  profits  of  land,  393. 
See  E,ENT-CHAEaE. 
Chabitable  Use. 

custom  supported  as,  567. 
Chase,  85. 
Chattels. 

animals  as,  77. 

rent  of,  382. 

settled  as  heirlooms,  136. 

within  Bills  of  Sale  Act,  50,  122. 

found  in  land,  71. 
Chtjboh. 

right  to  enter,  201. 
Close. 

of  land,  6. 
Coal,  68.     See  Mlnebals. 

CoONIZAlfOE. 

in  replevin,  469. 
CoioiON. 

meaning  of  term,  360. 

appurtenant,  333. 

appendant,  336 

in  gross,  333.  , 

of  pasture,  333. 

stinted,  334. 

of  turbary,  342,  365. 

of  pannage,  336. 

of  vicinage,  338,  340. 

of  estovers,  341. 

of  fishery,  176. 

lord's  rights  of,  344,  359, 

apportionment  of,  359. 

of  copyholder,  343,  360,  568. 

extinction  of,  by  merger,  359. 

approvement  against,  360,  365. 

surcharging,  368. 

nuisance  on,  369. 

distress  of  cattle  on,  432. 
Common  Fields,  340. 
Commonable  Cattle,  337. 
commonee. 

remedies  of,  against  lord,  369. 
Common  Law  and  Custom,  550. 
Commutation  op  Tithe,  402. 
Company. 

rent  in  winding-up  of,  459. 
Compensation. 

for  compulsory  sale  of  house,  89. 
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Compensation-—  continued. 

for  fixtures,  104. 

for  easements  taken,  265,  315. 

for  obstruction  of  light,  315. 

for  diverting-  stream,  149. 

for  privation  of  access  to  navigable  river,  157. 

for  loss  of  prospect,  202. 

for  minerals  taken  or  severed,  57,  65. 

for  soil  of  highway,  492. 
COMPULSOET  Saie,  89.     See  Compensation. 
Condition. 

of  re-entry,  for  non-payment  of  rent,  476. 
ejectment  upon,  477. 
relief  against,  478. 

to  take  profits,  478. 

rent-charge  upon,  avoided  without  entry,  39.1. 

apportionment  of,  415. 

CONSEEVATOET. 

as  fixture,  109,  118,  119. 

CONTEIBUTION. 

to  tithe  by  co-owners,  405. 
Copyhold. 

boundaries  of,  11. 

timber  on,  37. 

minerals  in,  62,  63. 

re-grant  of,  with  customary  rights,  360. 

enfranchisement  of,  360. 

tithes  on,  403. 

COPTHOLDER. 

estate  of,  343. 
encroachment  by,  12. 
customary  rights  of,  343,  668. 
right  of,  to  estovers,  37. 
to  minerals,  63. 
waste  by,  26. 
approvement  against,  364. 
See  Appeotement  ;  Common  ;  Custom. 

COEN. 

distress  of,  446. 

average  for  assessment  of  tithe,  399. 

COENAGB. 

tenure  by,  136. 

COENWAXL. 

mining  customs  of,  563. 
Coepoeation. 

prescriptive  title  of,  to  profits,  352. 
grant  of  profits  to,  565,  666. 
incorporation  of,  by  crown  grant,  565. 
dedication  of  highway  by,  508. 

CorrNTT  COTOfOIL. 

transfer  of  main  roads  to,  525. 
of  bridges  to,  535. 
County  Disteiot,  526. 

district  fund  for  repair  of  highways,  524. 
Covenant. 

to  repair  demised  premises,  97,  99. 

to  pay  rent,  474. 

to  produce  deeds,  126,  132.     See  Deeds. 

running  with  land,  187,  203,  474. 
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Covenant — continued. 

oonoerning  use  of  land,  203. 

apportioned  with  reversion,  413. 
Chops,  44.     See  Gbowing  Ceops  ;  Emblements. 
Ceo"wn. 

prerogative  rights  and  duties  of,  167. 

protection  of  sea- shore,  167. 

appointment  of  ports,  169. 

right  of,  to  wreck,  172. 

royal  fish,  182. 

mines  of  gold  and  silver,  70. 

treasure-trove,  71. 

property  of,  in  sea-shore,  161,  163. 
Cbown  G-eant. 

incorporation  of 'grantees  by,  565. 
Cui.-ee-Sao. 

in  highway,  436. 
Custody. 

of  deeds,  127,  128. 
See  Title  Deeds. 
Custom. 

and  common  law,  550. 

statute  law,  551,  558. 

prescription,  551,  553. 

usages  of  trade,  552. 

agricultural  usages,  68,  429,  552. 

usage  as  basis  of,  552. 

usage  as  of  right,  554. 

certainty  of  usage,  554,  556,  557. 

reasonableness  of  usage,  557. 

usage  against  law,  658. 

usage  repugnant  to  private  ownership,  560. 

to  take  profits,  void,  560,  561. 

to  take  minerals,  561,  563. 

to  take  minerals  in  copyholds,  63. 

to  take  fish,  562. 

to  take  water  from  spring,  562. 

to  take  profits  on  payment  of  toll  or  fee,  563. 

of  mining  in  Cornwall,  563,  564. 

supported  by  presumption  of  Grown  grant,  565. 

supported  by  grant  to  corporate  body,  566. 

supported  as  charitable  use,  567. 

of  manors,  general  and  special,  550,  568. 

rights  of  copyholders  by,  568. 

rights  of  freeholders  by,  569. 

rights  of  occupiers  or  inhabitants  by,  570. 

remedies  by  indictment  or  action,  550. 

CUSTOMAET  TeNUEE. 

rent  charge  on  land  of,  391. 
tithe  on  land  of,  403. 


Damaoe  peasant. 

distress  of  things,  368,  432,  448. 

tender  of  damages  for,  462. 

privilege  from  distress  of  things  in  possession,  448. 
Damaoes. 

for  disturbance  of  easement,  313,  316,  318. 

for  obstruction  of  light,  215. 
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DAMAOEa — continued. 

for  dieturbanoe  of  support  to  building,  248. 

for  nuisance  on  highway,  544. 

for  trespass  by  animals,  254,  258. 

for  waste,  20. 

for  wrongful  severance  of  minerals,  56. 

in  action  for  use  and  occupation,  475. 

for  illegal  distress,  436,  460. 

for  irregular  distress,  463. 

for  excessive  distress,  465. 

for  levying  execution  after  notice  of  rent  due,  456. 

special,  to  support  action  for  public  nuisance,  544. 
Dead  wood. 

right  of  tenant  to,  35. 

custom  to  gather,  561. 
Debt. 

action  of,  for  rent,  472. 
Dedioatiost. 

of  highway,  by  act  of  owner,  504. 

presumed  from  public  use,  505. 

by  owner  in  fee,  507. 

by  reversioner,  507. 

by  corporate  body,  508. 

acceptance  of,  by  public,  508. 

adoption  of,  by  parish,  508. 

for  limited  time,  509. 

to  limited  public,  510. 

for  limited  use,  510. 

subject  to  obstructions,  510,  511. 

subject  to  private  way,  512. 

subject  to  toU,  612. 
See  Hiqhwat. 
Deed. 

required  for  incorporeal  hereditament,  185,  263. 
for  tithe  rent-charge,  403. 

licence  granted  by,  195,  198. 
See  Title  Deeds. 
Dbeb. 

in  a  park,  77. 

may  be  distrained  for  rent,  78. 
Demand. 

of  rent  at  common  law,  476. 
Deviation. 

from  private  way,  209. 

from  highway,  494,  611. 
Dilapidations. 

ecclesiastical,  93. 

DlSCLAOtEE. 

of  lease  in  bankruptcy,  120. 

DiSENT  AILMENT. 

on  sale  of  timber,  16. 
of  rent,  389. 

DiSTEESS. 

at  common  law,  423. 
conditions  of  right  of,  423. 
certainty  of  rent  or  services,  424,  425. 
rent  in  arrear,  426. 
limitation  of  arrears,  426,  427. 

L.  P  P 
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Distress — < 

during  tenancy,  428. 

during  possession  after  end  of  lease,  428,  429. 

for  double  rent  for  holding  over,  430. 

on  demised  tenement,  430,  431. 

of  goods  fraudulently  removed,  432. 

Iby  certificated  bailiff,  434. 

in  daytime,  435. 

breaking  into  house,  435. 

constructive  taking  of,  436. 

removing  and  impounding,  437. 

impounding  on  the  premises,  438.     See  Pound. 

sale  of,  439. 

notice  of,  as  condition  of  sale,  440. 

time  of  selling,  441. 

appraisement,  441. 

sale  at  best  price,  442. 

charges  of,  and  of  sale,  442. 

sale  optional,  443,  446. 

tender  before  sale,  443. 

things  distrainable,  444 — 447. 

things  privileged  from  distress,  448,  449. 

goods  of  stranger  distrainable,  449. 

exceptions  in  favour  of  trade,  450. 

goods  delivered  to  agent  for  sale,  452. 

goods  delivered  for  safe  keeping  or  carrying,  453. 

cattle  taken  in  to  feed,  454. 

goods  of  lodger,  454. 

goods  in  custody  of  law,  456. 

goods  taken  in  execution,  455. 

goods  of  bankrupt,  427,  458. 

goods  of  company  winding  up,  458. 

Slegal,  where  no  rent  due,  461. 

after  tender  of  rent,  461. 

second  distress  for  same  rent,  461. 

irregular,  463,  464. 

excessive,  465. 

for  excessive  claim,  466. 

rescue  of,  466. 

replevin,  467.     See  Replevin. 

of  things  damage  feasant,  368,  432,  448. 

DlSTUEBAiTOE. 

of  easement,  action  for,  242,  313. 

compensation  for,  315. 

injunction  against,  317. 

of  franchise,  170,  538. 
Doa. 

property  in,  445. 

distress  of,  445. 

damage  feasant,  448. 
Domestic  Fixtuees,  110.    See  Fixtuees. 
Dominant  Tenement,  189.    See  Easement. 
Deainage. 

right  of,  140. 

of  mines,  142. 

easement  of  discharging,  229. 

apparent  easement  of,  270. 
Dues. 

of  port,  171. 
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Easement. 

appurtenant  to  land,  189,  264,  275. 

dominant  and  servient  tenements,  189. 

in  gross,  190. 

conditions  of  appurteuancy,  192. 

positive  and  negative,  192,  324. 

legal  conditions  of,  199. 

specific  kinds  of,  199,  203;     * 

claims  not  admitted  as,  201. 

grant  of,  263,  264. 

effect  of  parol  grant  of,  264. 

contract  concerniag,  within  Statute  of  Frauds,  264. 

exception  or  reservation  of,  in  grant,  265. 

implied  grant  of,  266,  267,  273. 

necessary,  apparent  and  continuous,  269,  272. 

implied  upon  grant  of  two  tenements,  274. 

passing  as  appurtenant,  275. 

passing  as  used  and  enjoyed  with  tenement,  276,  278. 

revival  of,  after  unity  of  possession,  277. 

rights  accessory  to,  280. 

obligation  of  servient  owner,  211,  280. 

release  of,  305. 

abandonment  of,  305. 

merger  of,  in  ownership, ' 289,  310. 

suspension  of,  during  limited  ownership,  311. 

action  for  disturbance  of,  313,  316. 

action  by  reversioner,  315. 

compensation  for,  under  Lands  Clauses  Act,  265,  315. 

injunction  agaiast  disturbance  of,  317. 

abatement  of  obstruction  to,  322. 

-  See  AiE ;  Light  ;  Pbesceiption  ;  Support  ;  "Watbe  ;  Ways. 
Eaves. 

of  house,  projecting  over  adjoining  land,  234. 

discharge  of  rain-water  from,  234. 
Ejectment. 

action  of,  for  possession  of  mine,  65. 

on  condition  of  re-entry,  477. 
Emblements,  44. 

pass  to  executor  as  personalty,  45. 

may  be  taken  in  execution,  45,  447. 

may  be  distrained  for  rent,  46,  446. 

tenant's  right  to,  46. 

tenant  holding  over  to  take,  47,  429. 

tenant  at  will,  47. 

tenant  at  sufferance,  48. 

right  to,  under  mortgage,  48. 

right  to,  under  wrongful  possession,  48. 

pass  by  sale  or  devise  of  land,  49. 
sale  of,  within  Statute  of  Frauds,  49. 

bill  of  sale  of,  50. 
Ekoeoachment. 

by  tenant  on  adjoining  land,  12. 

by  copyholder  on  waste,  12. 

by  riparian  owner  on  bed  of  stream,  155. 

on  highway,  490,  494,  547. 

by  buildiag  over  boundary,  13,  235, 

ENEBAifOHISEMENT.  .■,.-.         oon 

of  copyhold,  merger  of  customary  rights  by,  360. 
P  P  2 
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Entet. 

for  breach  of  condition,  391,  476. 

ejectment  upon  rigiit  of,  477. 

to  distrain  for  rent,  435. 
EaniTABLE  Tenant. 

possessory  rights  of,  26. 

title  of,  under  Judicature  Acts,  26,  378. 
Eft-CfiTABLE  Waste,  16,  17,  24.     See  Waste. 

ESCEOW. 

property  in,  126. 
Ebtoveks. 

right  of  tenant  to  take,  36 . 

common  of,  341,  568. 
Exception. 

of  easement  in  grant,  265. 

oi  profits  a  prendre,  347. 
ExEConoN. 

against  fixtures,  119. 

against  growing  crops,  45,  447. 

after  notice  of  rent  due,  456. 
Eviction. 

suspension  of  rent  by,  410. 

by  title  paramount,  410. 

of  grantor  of  rent  charge,  411. 

of  lessee  by  mortgagee,  379. 


Factob. 

distress  of  goods  consigned  to,  452. 
Eaie. 

customary,  ou  highway,  511. 
Fabm,  6. 
Fee. 

tenant  in,  15,  16.     See  Tenant. 
Fee  Fakm  Bent,  383. 

distress  for,  383. 

apportionment  of,  among  lands  charged,  384 . 
Fence. 

obligation  of  owner  as  to,  253. 

against  commoners,  253. 

upon  inclosure  of  common,  253. 

trespass  of  cattle  through  defect  of,  253. 

right  to  have  on  servient  tenement,  254. 

grant  of  right  to,  255. 

obligation  as  to,  between  lessor  and  lessee,  255. 

prescriptive  right  to,  256. 

liability  of  servient  owner  for  defects  in,  257. 

damages  recoverable  for  defect,  258. 

presumption  as  to  ownership  of,  258. 

of  mines  and  quarries,  260. 

of  railway,  260,  501. 

of  level  crossing  on  railway,  262. 

of  land  adjoining  highway,  501. 

of  nuisances  adjoining  highway,  502. 
Feeby. 

franchise  of,  514,  637. 

duty  of  grantee  of,  537. 

building  bridge  in  place  of,  538. 

toll  of,  514,  537. 
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FlEB. 

liability  of  tenant  for  damage  by,  96. 
liability  for  rent  of  premises  destroyed  by,  97. 
exception  of,  in  covenant  to  repair,  98. 
insurance  against,  100. 
rebuilding  by  insurance  ofl&ce  after,  100. 
FlSHBEY. 

in  inland -water,  174. 

in  rivers  non-tidal  and  tidal,  174,  175,  180. 

in  land  of  another,  175. 

several  fishery,  175. 

free  fishery,  176. 

common  of  fishery,  176. 

qualified  fishery,  177. 

in  open  sea,  177. 

Sea  Fishery  Acts,  177. 

in  arms  of  the  sea,  178. 

Crown  grants  of,  178. 

prescriptive  right  of,  179. 

fishing  weirs,  181. 

royal  fish,  182. 

salmon,  183. 

oysters  and  shell  fish,  183. 

FlXTtTEES. 

upon  land,  103. 

pass  to  purchaser  or  lessee,  104. 

pass  to  mortgagee,  105. 

upon  land  of  another,  107. 

annexation  of,  108. 

buildings  as,  109,  112. 

for  trade  use,  109,  114. 

for  domestic  use,  110,  114. 

for  furniture  and  ornament,  111,  114. 

accessories  to.  111. 

tenant's  right  of  removing,  112,  113. 

agricultural  tenant's  right  to,  115. 

removal  during  tenancy,  116. 

agreements  as  to  removal  of,  117. 

covenant  by  lessee  to  leave,  118. 

action  for,  119. 

execution  against,  119. 

distress  of,  120. 

in  bankruptcy  of  tenant,  120. 

separate  assignment  of,  121. 

under  Statute  of  Frauds,  121. 

imder  BUls  of  Sale  Acts,  121. 
Flood. 

extraordinary,  liability  for,  145. 

right  to  protect  against,  146. 
FOLDAOB,  336. 
FOBEST. 

law  of,  83. 
purlieus  of,  84. 
charter  of  the,  84. 
franchise  of,  85. 
waste  in,  83. 

rights  of  common  in,  84,  570. 
Fox  Htjktino.    . 
right  of,  77. 
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Pbahohise. 

of  forest,  85. 

of  warren,  73,  85,  330. 

of  port,  169. 

of  wreck,  172. 

of  royal  fish,  182. 

of  ferry,  514,  537. 

of  toU,  512. 

distxirbanoe  of,  170,  538. 

TEEEfiOLDEES. 

customary  rights  of,  569. 

rights  of,  to  minerals,  64. 
Tebb  Wabeen,  73,  85. 

grant  of  manor  with,  85. 
Peontaqee. 

liability  of,  to  maintain  sea  wall,  168. 
IhjEKiSHED  House. 

implied  warranty  of,  in  letting,  99. 
IVenitttee. 

as  fixtures.  111,  114. 


GrAME. 

property  in,  73. 

trespass  in  pursuit  of,  74. 

penalty  on  trespasser,  75. 

penalty  on  occupier,  76. 

defined  by  statute,  76. 

right  to,  severed  from  land,  78,  199,  330. 

overstocking  land  with,  79. 

Ground  Game  Act,  79. 

license  of  sporting,  80,  199. 

construction  of  grants  and  leases  of,  81. 

under  Inclosure  Acts,  81. 

reservation  to  lord  of  manor,  82. 

rating  of,  82. 

rights  of  chase  and  warren,  85,  330. 
Gates. 

highway  subject  to,  511. 
Gavblkind. 

rent-charge  on  land  of,  391. 

custom  of,  558. 
Gold  asj>  Silvee. 

mines  of,  51,  70. 

distress  of,  446. 
Geant. 

of  incorporeal  hereditament  by  deed,  185,  263. 

implied,  of  easements,  266,  269. 

no  easement  implied  in  derogation  of,  273. 

of  power  of  distress,  379,  386. 

of  crown,  incorporating  grantees,  565. 
Gbowiko  Chops. 

as  interest  in  land,  49. 

bill  of  sale  of,  50. 

in  bankruptcy,  49. 

distress  of,  46,  446. 

execution  on,  45,  447. 
See  Emblements. 
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Hedges. 

■waste  in  destroying,  35,  108. 
property  in  cuttings  of,  35. 
Heiblooms. 

customary,  136. 

personal  chattels  settled  as,  136,  137. 
sale  of,  137. 

under  Settled  Land  Act,  138. 
Herbage, 

of  land,  grant  of,  331. 
trespass  to  possession  of,  332. 
Heeeditament. 

corporeal  and  incorporeal,  8,  185,  263. 
Highway. 

distinguished  from  easement,  483. 

different  kinds  of,  483. 

cattle  way,  484. 

railway,  484. 

navigable  river,  485. 

without  thoroughfare,  486. 

ownership  of  soil  of,  487,  491. 

inclosing  sides  of,  488. 

conveyance  of  land  adjoining,  4S9. 

trespass  on,  490,  501. 

ownership  of,  under  statutes,  491. 

compensation  for  talring,  490,  492. 

termini  of,  493. 

width  of,  493. 

deviation  from,  494. 

public  use  of,  495. 

public  meetings  on,  495. 

excessive  traffic  on,  496. 

locomotive  engines  on,  496. 

tramways  on,  496. 

access  to,  by  adjoining  owner,  497. 

special  use  of,  by  adjoining  owner,  498. 

fencing  by  adjoining  owner,  501. 

dedication  of,  504,  510.     See  Dedication. 

franchise  of  toll  on,  512. 

exemption  from  toll  on,  515. 

no  prescriptive  claim  against,  516. 

stopping  and  diverting,  516. 

destruction  of,  518. 

repair  of,  by  parish  or  district,  619,  521. 

conditions  of  liability  to  repair  under  Highway  Act,  522. 

declared  unnecessary  by  justices,  523. 

repair  under  highway  board,  524. 

repair  of  main  roads,  524. 

repair  of  main  roads  by  county  council,  525. 

improvement  of,  526. 

liabihty  to  repair  by  tenure  of  land,  528,  530,  532. 

inclosure  of  land,  629. 
indictment  for  non-repair,  638. 
action  for  non-repair,  539. 
summary  remedies  for  non-repair,  541,  542. 
nuisance  on,  494,  495,  496,  499,  543. 

on  land  adjoining,  602. 
indictment  for  nuisance  on,  542. 
action  for  nuisance  on,  544. 
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HiOHWAY — con  tinued. 

abatement  of  nuisance  on,  1545. 

summary  remedies  for  nuisance  and  obstruction,  346. 

encroachments  on  side  of,  494,  547. 
House. 

includes  garden  and  curtilage,  fl,  88. 

extent  of,  under  compulsory  sale,  89. 

partition  of,  in  separate  tenements,  90. 

relative  rights  and  liabilities  of  part  owners,  91,  252. 

liability  for  repairs  of,  92. 

permissive  waste  in,  92. 

waste  by  pulling  down,  94. 

reasonable  use  by  tenant,  95. 

covenant  by  lessee  to  repair,  97. 

■liability  of  landlord  for  condition  of,  98. 

warranty  of  condition  on  letting  furnished,  99. 

covenant  by  lessor  to  repair,  99. 

insurance  of,  against  fire,  100. 

right  of  support  for,  245. 

support  of,  by  adjoining  house,  249.     See  Stjppobt. 

naming  and  numbering,  9. 
Htjntiik}. 

right  of,  75,  77,  81. 

Impeachment.  ■ 

of  waste,  exemption  from,  22,  24.    See  Waste. 
Implements. 

of  trade,  privileged  from  distress,  448. 
Impeovements. 

under  Settled  Land  Act,  101. 
Inolostjee. 

of  waste,  360.     See  Appeotement. 

by  custom  of  manor,  364. 

of  sides  of  highway,  529. 
Inglosuee  Acts. 

reservation  of  minerals  under,  64. 

reservation  of  game  under,  81. 

iuclosure  of  commons  rmder,  366. 
Income. 

of  land,  gift  of,  7,  395. 

annuity  charged  on,  393. 
Inooepoeeai  Heeeditaments. 

grant  of,  185,  263. 

rent  of,  381. 
Incumbent. 

of  benefice,  liability  for  repair,  93. 

right  of,  to  minerals  of  glebe  land,  58. 
Indictment. 

for  non-repair  of  highway,  638. 

against  surveyor  or  highway  authority,  541. 

for  nuisance  on  highway,  642. 
Infant. 

tenant  in  tail,  right  to  timber  and  minerals,  17. 
Injunction. 

to  restrain  waste,  19. 

for  disturbance  of  easements,  214,  317. 

principle  of  granting,  318. 

mandatory,  319. 

interlocutory,  320. 
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Injunction — continued. 

to  protect  liglit,  214,  321. 

against  nuisances,  220,  221, 
Inspection. 

of  title  deeds,  130.     See  Title  Deeds. 

iNSTJBAiTCE. 

against  fire,  100.     See  Fibe. 
Intebest. 

of  mortgage  and  bond,  apportioned,  417. 
Iebiqation.  , 

easement  of  diverting  stream  for,  227. 

Laivtmas  Land,  341. 
Land. 

terms  of  description  of,  5,  9. 

identification  of,  9. 

boixndaries  of,  10.     See  Bounbaeies. 

property  in,  above  and  below  surface,  12. 

separate  property  in  surface  and  minerals,  13. 

includes  bouses  and  buildings,  87. 

natural  use  of,  as  regards  neighbour,  230. 

superfluous  land,  under  Lands  Clauses  Act,  14,  66,  490. 

public  u^s  of,  482. 

action  for  use  and  occupation  of,  474. 

proceedings  to  recover  possession  of,  478. 
Laneloed. 

■warranty  by,  of  condition  of  demised  premises,  99. 

liability  for  repair,  98. 

liabifity  for  nuisance  on  demised  premises,  146,  545. 
Lease. 

of  minerals,  55. 

by  mortgagor  in  possession,  379. 

in  exercise  of  power,  92,  100. 

tenancy  under  agreement  for,  377. 

covenants  to  repair  in,  97,  99. 

condition  of  re-entry  in,  476. 

property  in  deed  of,  and  counterpart,  126. 
Levant  aud  couchant. 

cattle,  333,  338.     See  Coiqion. 
Level  ceosslng. 

on  railway,  262,  502. 
License. 

to  use  land,  194. 

to  buUd  on  land,  195. 

to  get  minerals,  53,  199. 

to  take  profits  of  land,  329. 

of  sporting  and  taking  game,  78,  80,  199,  330. 

not  assignable,  196. 

coupled  witb  grant,  197. 

revocation  of,  195. 

notice  of  revocation  of,  196. 
Light. 

easement  of,  211. 

appurtenant  to  buildings  only,  212. 

limits  over  servient  tenement,  213. 

obstruction  of,  within  forty-five  degrees,  214. 

for  town  and  country  buildings,  214. 

application  of,  on  dominant  tenement,  215. 

for  unoccupied  tenement,  215. 
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LiOHT — continued. 

conversion  of,  to  new  purposes,  215. 

altering  and  enlarging  openiags  for,  216,  324. 

additional  Hght  from  other  source,  217. 

implied  grant  of,  270. 

prescription  for,  287. 

abandonment  of,  307. 

rebuilding  -with  new  openings  for,  308. 

permanent  obstruction  of,  309. 

action  for  obstruction  of,  215,  313,  314. 

action  by  reversioner  for  obstruction  of,  315,  316. 

injunction  against  obstruction,  214,  321. 

abatement  of  obstruction,  323,  324. 
Locomotives. 

on  highway,  496. 

LODQEE. 

protection  of,  from  distress,  454. 
LoED  OF  Mauoe. 

property  of,  in  timber,  37. 
in  minerals,  62. 
in  game,  82.  ' 
rights  of  common  of,  344. 
compensation  to,  for  common  rights,  345. 
approvement  of  waste  by,  360. 
Bee  Appeovement  ;  Copyhold  ;  Custom  ;  Enpeauohisement. 

Maohineet. 

as  fixtures,  109,  111,  115. 

agricultural,  115. 

bills  of  sale  of,  122. 
Main  Eoad,  525.     See  Hihhwat. 
Maintenance. 

annuity  for,  395. 

charge  for,  apportioned,  417. 
Manoe. 

land  described  as,  6. 

approvement  of  waste  of,  360. 

customs  of,  to  take  estovers,  37,  650,  568. 
to  take  minerals,  63. 
See  CtrsTOM ;  Loed. 
Map. 

annexed  to  conveyance,  10. 
Maeket. 

privilege  from  distress  in,  453. 

sale  by  sample  in,  553. 

custom  to  hold,  on  highway,  511. 
Meeting. 

public,  on  highway,  495. 
Meeqee. 

of  easement  in  ownership,  310. 

of  profits  in  ownership,  359. 

of  rents  in  land  charged,  407,  409. 

of  tithe  rent-charge,  403. 

of  copyhold,  by  enfranchisement,  360. 
MESstJAGE,  6.     See  House. 

MlLI.. 

easement  of  diverting  water  to,  227. 
use  of,  immaterial  to  easement,  228. 
abandonment  of,  307. 
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Mine. 

meaning  of  term,  68,  70. 
open,  57,  59. 

drainage  of,  142,  144,  230. 
exhaustion  of,  under  lease,  56. 
fencing  of,  260. 
See  MiNEBAis. 

MiNEBALS. 

property  in,  51. 

sale  of  surface  and  minerals  separately,  52. 

construction  of  grants  and  reservations  of,  238. 

license  to  get,  63,  199. 

distinction  of  grant  and  license,  53,  54. 

exclusive  license,  54. 

remedies  of  licensee  in  possession,  54. 

lease  of,  55,  240. 

right  of  tenant  for  life  or  years  to,  57. 

rents  and  royalties  of,  59. 

right  of  working  open  mines,  57,  59. 

winning,  as  condition  of  open  mine,  60. 

working,  in  settled  land  by  order  of  the  Court,  61. 

by  trustees  under  powers,  61. 
powers  of  leasing,  under  Settled  Land  Act,  62. 
in  copyholds,  62. 

special  customs  for  lord  or  tenant  to  take,  63. 
in  freeholds  of  manor,  64. 
in  waste  of  manor,  64. 

reservations  of,  under  Inclosure  Act,  64,  238. 
under  land  taken  for  railway,  65,  241. 
severance  of,  by  railway,  G6. 

construction  of  terms,  "mines,"  "minerals,"  &o.,  67,  70. 
gold  and  silver  mines,  70. 
customs  of  mining,  72,  563. 
See  SuppOBT. 
MorruMUNT. 

in  church,  heritable,  136. 

MOETCJAOE. 

by  deposit  of  deeds,  134. 

by  under-lease,  106. 

attornment  clause  in,  106,  378,  386. 

right  to  emblements  under,  48,  49. 

right  to  minerals  under,  69. 

right  to  fixtures  under,  105,  114. 

right  of  mortgagee  to  title-deeds,  124,  126. 

right  of  mortgagor  to  copies  and  inspection  of  deeds,  131. 

lease  by  mortgagor,  379. 

eviction  of  lessee  by  mortgagee,  379. 

Name. 

of  house,  property  in,  9. 
Navioation. 

right  of,  in  rivers,  166,  158,  162,  485. 

obstructions  to,  157. 

towing-path,  158,  485. 
See  E.IVEE. 
Necessity. 

easements  implied  from,  266. 
Neoative. 

easement,  192,  324. 
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Noise. 

nuisance  of,  221,  222,  223. 

easement  of  diffusing,  193,  224. 
Notice. 

to  quit  tenancy,  47. 

of  revocation  of  license,  196. 

of  distress,  440. 

to  abate  nuisance,  324. 
Noxious  Tkade. 

nuisance  of,  222. 
Nuisance. 

of  noise,  221,  222. 

of  smoke,  221. 

of  noxious  trade,  220,  222. 

of  pollution  of  air,  220. 

of  pollution  of  water,  143,  229,  230. 

to  rights  of  common,  369,  370. 

by  trafB.c  on  railway,  223. 

on  highway,  494,  495,  496,  499,  543. 

adjoining  highway,  502. 

on  navigable  river,  157. 

indictment  for,  542. 

action  for  special  damage  from,  544. 

action  by  reversioner,  223. 

abatement  of,  322,  323,  545. 

notice  to  abate,  324. 

UabUity  of  landlord  for,  545. 

OoouPAiroT. 

oi  rent  pur  autre  vie,  391. 
OOOUPATION. 

identification  of  land  by,  9. 

OOOUPIEE. 

customary  rights  of,  570. 
Open  Spaces. 

public,  486. 

public  meetings  on,  495. 
Otstebs. 

right  of  taking,  183. 

Pannage,  336. 
Paeish. 

adoption  of  highway  by,  508. 

repair  of  highway  by,  519,  522,  523. 

agreement  by,  for  repair  of  highway,  620, 
See  HiQHWAT. 
Pabk,  77,  85,  495. 
Paetition. 

of  surface  from  minerals,  13. 

of  house  in  separate  tenements,  90. 

of  rent,  412,  414. 
See  Appoetionment. 
Paett-wail. 

presumptive  ownership  of,  259. 

rights  and  liabiHties  of  co-owner,  259. 

under  Metropolitan  BuUdiDg  Act,  260. 
Pasiueb. 

exclusive  right  to,  331. 

trespass  to  possession  of,  332. 

land  described  as,  332. 
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Pastuee — continued. 

common  of,  333. 

stinted  and  unstinted,  33i,  335. 

leaving  sufficiency  on  inolosure,  363. 
Peppekooen  Eent,  372. 
Peemissite  "Waste,  18,  92. 
Peesonal  Chattels. 

within  Bills  of  Sale  Act,  50,  122. 

rent  of,  382. 
Pew. 

in  Church,  right  to,  200. 
Plants. 

as  fixtures,  108. 
PLOTjaHrpra. 

meadow,  waste  by,  18. 

botes  for,  36,  342. 

footpath,  511. 

distraining  beasts  of  plough,  449. 
PONTAOE,  514. 

Poet. 

legal  and  commercial,  169. 
franchise  of,  169,  170. 
statutory  authority  over,  170. 
dues  of,  171. 

POUUD. 

puhHc  and  private,  438. 

on  the  premises  distrained  upon,  438. 

feeding  cattle  in,  439. 

breach  of,  467. 

duty  of  keeper  of,  438. 

liability  of  distrainor  for  state  of,  439. 

PEEEOaATIVE. 

rights  and  duties,  167.     See  Ceown. 
Peesceiption. 

at  common  law,  282,  350. 
title  by  non-existing  grant,  283. 
under  Prescription  Act,  285,  350. 
time  of,  for  easements,  286. 
for  lights,  287. 
for  claims  to  profits,  350. 
enjoyment  as  of  right,  287,  290. 
secret  enjoyment,  291. 

enjoyment  by  license  or  agreement,  292,  294. 
continuity  of  enjoyment,  294,  296,  354. 
period  next  before  action,  297. 
interruptions  submitted  to,  299,  300. 
presumption  from  enjoyment  short  of,  301. 
disabilities  of  servient  owner,  302,  304. 
legality  and  certainty  of  usage,  353,  354,  554. 
conditional  rights,  354. 
Peesumption. 

of  ownership,  of  encroachments,  12. 

of  accretions  to  land,  108,  154,  165. 

of  fence,  258. 

of  party-wall,  259. 

of  bed  of  stream,  153. 

of  soil  of  highway,  487. 
Peivact. 

claim  of  right  to,  202. 
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Peoduotion. 

of  deeds,  130,  132.    See  Title  Deeds. 
PEOriTS  A  Pbenhee. 

in  gross  and  appurtenant,  326,  352. 

conditions  of  appnrtenancy,  327. 

grant  of,  346. 

exceptions  and  reservations  of,  347. 

rights  accessory  to,  348. 

prescription  for,  at  common  law  and  by  statute,  350. 

corporate  rights  to,  352,  566. 

release  of,  355. 

extinction  of,  hy  change  in  dominant  tenement,  356,  358. 

exhaustion  of  servient  tenement,  358. 

merger  of,  in  ownership,  359. 

extinction  of,  by  inclosure,  360,  366. 

remedies  for,  367. 
See  MiNEEALS  ;  G-ahtr  ;  Common  ;  Peesceiption,  &e. 
Peospect. 

claim  of  right  to,  202. 
Public. 

uses  of  land,  general  and  local,  188,  482,  549. 

rights  over  sea  shore,  166. 

commons  and  open  spaces,  486. 

cannot  claim  to  take  profits,  483,  560. 

no  prescription  against  rights  of,  516. 
PtiBLio  Meetins. 

right  of,  in  highway,  495. 

in  royal  parks,  495. 

QuABET,  68,  70. 

obligation  to  fence,  260. 
Quit  Bent,  383. 

Rack  Eent,  383. 
Bajlwat. 

obhgation  to  fence,  260,  261,  502. 

level  crossings  on,  262,  502. 

minerals  under,  65,  66,  241. 

nuisance  from,  223. 

superfluous  land  of,  14,  66,  490. 

tunnels  and  bridges  of,  13,  14,  534. 
Eatino. 

of  game,  82. 

of  fixtures  on  land  of  another,  107. 

of  tithe  rent-charge,  405. 

of  tolls  on  highway,  490. 
Eeoeeation. 

custom  to  use  land  for,  549,  559. 
Eedemption. 

of  rent-charges,  384,  403. 

of  extraordinary  tithe,  402. 
Ee-entet. 

condition  for,  476,  478.    See  Condition. 
Eeqisteation, 

of  rent-charge  and  annuity,  397. 
Eent, 

service,  373. 

charge,  373. 

seek,  373,  374. 

reservation  of ,  375,  381. 
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Eent — continued. 

upon  grant  in  fee  or  for  life,  376. 

upon  lease  or  underlease,  377. 

upon  tenancy  at  will,  377. 

upon  attornment  of  mortgagor,  378. 

upon  lease  by  mortgagor,  379. 

limitations  of  estates  in,  380,  388. 

of  incorporeal  hereditaments,  381. 

of  personal  chattels,  382. 

special  Hnds  of,  383. 

grant  of  rent-charge,  385. 

grant  of  power  of  distress,  386. 

reservation  of,  without  reversion,  387. 

severance  of,  from  reversion,  388. 

estate  taUin,  389. 

seisin,  entry,  and  occupancy  of,  390. 

as  real  or  personal  estate,  391. 

as  specialty  debt,  473. 

release  of,  406. 

discharge  of  land  from,  407,  408. 

merger  of,  in  ownership,  409. 

suspension  of,  by  eviction,  410, 

eviction  of  grantor  of,  411. 

apportionment  of,  411,  418. 

remedies  for,  422,  471. 

covenant  to  pay,  474. 

action  by  executor  for  arrears  of,  473. 

of  company  winding  up,  459. 
See  Ajpoktionment  ;  Condition  ;  Distress  ;  Entey,  etc. 
Eepaie. 

liability  of  tenant  for,  92. 

of  ecclesiastical  benefice,  93. 
right  to  materials  for,  36,  95. 
covenants  for,  97,  98. 
charged  on  settled  land,  93,  100. 
by  owner  of  easements,  210,  228,  279. 
Replevin. 

proceedings  in,  441,  462,  467. 
jurisdiction  of  county  court,  468. 
security  to  prosecute,  469. 
avowry  and  cognizance,  469. 
writ  of  capias  in  withernam,  469. 
Rescue. 

of  distress,  466. 
Eeseevation. 

of  minerals,  construction  of,  69,  238. 
of  rent,  construction  of,  375,  381. 
of  easement,  265. 
of  profits,  347. 
Eeveesion, 

grant  of,  9. 
rent  incident  to,  409. 
incidents  preserved  on  merger  of,  409. 

apportionment  of  rents  and  covenants  on  partition  of,  412,  413. 
Eeveesionee. 

property  of,  in  timber,  37. 

timber  cut  in  collusion  with,  38. 

action  by,  for  nuisance,  225. 

action  by,  for  disturbance  of  easement,  315. 
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Retooamon. 

of  license,  195. 

RrPAEIAN  OWNEE. 

property  in  lake,  140. 
property  in  bed  of  stream,  153. 
rights  of,  in  stream,  149,  151,  226. 
on  artificial  watercourse,  233. 
on  public  navigable  river,  156,  500. 
right  of  access  to  riparian  land,  157. 
See  Watee. 

ElVEE. 

tidal,  156,  161. 
non-tidal,  162,  174,  180. 
pubUe  navigable,  156,  162,  181,  485. 
rights  of  riparian  owner  on,  157. 
access  from,  to  docks,  500. 
mooring  vessels  in,  500. 
private  navigable,  158. 
change  in  course  of,  154,  157. 
EoTAL  Pish,  182. 


Sale. 

of  distress,  439,  442.     See  Disteess. 

compulsory,  of  land,  89.    See  Compensation. 
Salmon  Fisheet,  183. 
Saltpetee. 

prerogative  of,  72. 
Sea. 

sovereignty  of,  159. 

jurisdiction  of  Admiralty  over,  159,  161. 

territorial  waters,  160. 

arm  of,  161. 

tidal  waters  and  rivers,  156,  161. 
See  FisHEEiES. 
Sea  Shoee. 

property  of  Crown  in,  163. 

Crown  grant  of,  163. 

limits  of,  164. 

jurisdiction  over,  165. 

public  rights  over,  166. 

prerogative  duty  of  protecting,  167. 

liability  of  frontager  for  sea  walls,  167. 
Seevient  Tenement,  189.     See  Easement. 

no  obligation  on  owner  of,  to  repair,  211,  280. 
Settled  Land. 

repairs  and  improvements  on,  93,  100,  101. 

gale  of  minerals  in,  52. 

mining  leases  of,  62. 

sale  of  timber  on,  43. 

sale  of  heirlooms,  138. 
Seveeal  Fisheet,  175,  179. 
Sewees,  Commissionees  op,  167. 
Sheep  Walk,  336. 
Shell  Fish. 

right  of  taking,  183. 
Smoke. 

nuisance  of,  221,  223. 

easement  of  discharging,  224. 


INDEX.  593; 

SOMOITOR. 

lien  of,  on  deeds,  125,  134. 
Spaces. 

open  to  public,  486. 
Spoetino. 

rights,  78. 

license  of,  80. 
SlALLAaE,  .563. 
Statutes  cited. 

Charter  of  John,  c.  47  (fishery),  178. 

1  Hen.  III.  (charter  of  the  forest),  84. 

9  Hen.  III.  c.  16  (rivers),  178. 

20  Hen.  III.  c.  4  (approvement  of  waste),  361. 

62  Hen.  HI.  Stat.  Marlhridge,  c.  4,  s.  15  (distress),  430,  437,  466. 

■ c.  21  (replevin),  468. 

0.  23  (Vasts),  19. 

3  Ed.  I.  c.  39  (limitation  of  writ  of  right),  283. 
6  Ed.  I.  0.  6  (waste),  19. 

13  Ed.  I.  c.  1  (de  donis),  8,  389. 

c.  46  (approvement),  361. 

18  Ed.  I.  c.  1  [quia  emptores),  376,  414. 
25  Ed.  I.  0.  16  (rivers),  178. 
c.  23  (weirs  in  rivers),  181. 

28  Ed.  I.  0.  12  (distress  of  beasts  of  plough),  449. 
17  Ed.  It.  c.  11  (royal  fish),  182. 

25  Ed.  III.  Stat.  IV.  o.  4  (weirs  in  rivers),  181. 
5  Richard  II.  c.  8  (forcible  entry),  477. 

1  Hen.  IV.  u.  12  (weirs  in  rivers),  181. 

4  Hen.  IV.  u.  11  (weirs  in  rivers),  181. 
12  Ed.  IV.  c.  7  (weirs  in  rivers),  181. 

22  Hen.  VIII.  o.  2  (limitation  of  writ  of  right),  283. 

c.  5,  s.  9  (repair  of  bridges),  531. 

32  Hen.  VIII.  c.  37,  s.  1  (distress  by  executor),  473. 

2  Phil,  and  Mary,  c.  12,  s.  1  (impounding  distress),  437. 
31  Elizabeth  o.  7  (cottages),  334. 

43  EKzabeth  c.  2  (poor  law),  82,  516. 

21  Jae.  I.  c.  16  (limitation  of  action),  283. 

29  Charles  II.,  Statate  of  Frauds,  c.  3,  ss.  1,  2  (leases  in  writing),  377. 

■ s.  4  (interests  in  land),  49,  198,  264. 

s.  5  (wills),  8. 

. s.  12  (special  occupant),  391. 

s.  17  (sale  of  goods),  49. 

1  "Will.  &  M.  St.  c.  30  (Royal  mines),  70. 

2  Will.  &  M.  sess.  1,  c.  5  (distress),  439,  443,  446,  461,  467. 

5  Will.  &  M.  c.  6  (Royal  mines),  70. 

I  Anne  e.  7  (crown  lands),  164. 

4  Anne  c.  16,  s.  9  (attornment),  388. 

6  Anne  o.  31  (accidental  fires),  96. 

8  Anne  c.  14,  s.  1  (claim  of  rent  in  execution),  120,  455. 

. . s.  4  (action  of  debt  for  rent),  472. 

. . ss.  6,  7  (distress  after  end  of  term),  428. 

i  Geo.  II.  0.  28,  s.  1  (bidding  over  after  end  of  term),  429. 
s.  5  (distress  for  rents  seek),  374,  383,  386,  388,393,440. 

II  Geo.  II.  c.  19,  ss.  1,  7  (distress  of  goods  fraudulently  removed), 

432,  436. 

s.  8  (distress  of  cattle  on  common),  432. 

. a.  8  (distress  of  growing  crops),  46,  443,  446. 

s.  10  (impounding  and  sale  of  distress  on  premises), 

437,  440,  443,  462, 
L.  Q  Q 
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Statutes  cited — continued. 

11  Geo.  II.  0.  19,  s.  14  (action  for  use  and  occupation),  475. 

■ s.  15  (apportionment  of  rent),  417. 

s.  16  (recovery  of  possession),  478. 

■ ■ ■  s.  18  (holding  over  after  notice  to  quit),  430. 

s.  19  (irregular  distress  not  trespass),  463. 

• s.  23  (replevin  bond),  468. 

24  Geo.  II.  i;.  23  (correction  of  calendar),  341. 

13  Geo.  III.  0.  81  (oommon  fields),  341. 

14  Geo.  III.  c.  78,  s.  83  (rebuilding  insured  Itouse),  100. 
-s.  86  (accidental  fires),  96. 

17  Geo.  III.  0.  26  (registration  of  annuity),  397. 

41  Geo.  III.  c.  109,  ss.  8,  9  (roads  set  out  on  inclosure),  504. 

43  Geo.  III.  c.  59,  s.  5  (repair  of  county  bridges),  533,  535. 

48  Geo.  III.  u.  76  (bodies  cast  on  shore),  163. 

53  Geo.  III.  u.  141  (registration  of  annuity),  397. 

65  Geo.  III.  c.  134  (royal  mines),  70. 

56  Geo.  III.  c.  50  (execution  against  crops  to  be  used  on  farm),  45, 
457. 

57  Geo.  III.  c.  93  (charges  of  distress),  442. 

3  Geo.  ly.  u.  126,  s.  39  (distress  for  toUs),  515. 
s.  51  (tolls  exempt  from  rates),  516. 

9  Geo.  rV.  0.  69,  s.  1  (trespass  at  night  to  take  game),  76. 

10  Geo.  IV.  c.  50  (sale  of  crown  lands),  164. 

1  &  2  Will.  IV.  c.  32,  s.  12  (occupier  killing  game),  76,  77,  81. 
s.  30  (trespass  in  pursuit  of  game),  75,  254, 

347,  491. 

2  Will.  IV.  0.  45,  8.  26  (possession  of  rent),  390. 

2  &  3  WUl.  IV.  c.  7r,  Prescription  Act,  s.  1  (profits  a  prendre),  350. 
8.  2  (easements),  286,  293. 

■ ■ s.  3  (lights),  287,  290,  293. 

s.'4  (period  next  before  action),  297,  299. 

■ ■ s.  5  (pleading  prescription),  288,  291. 

^ ■  s.  6  (period  short  of  prescription),  301. 

ss.  7,  8  (exception  of  disabilities),  302,  304. 

3  &  4  Will.  IV.  c.  27,  s.  36  (express  trusts  of  rent),  427. 

8.  36  (aboUtion  of  real  actions),  19,  472. 

•• ■ s.  42  (limitation  of  distress  for  rent),  426. 

c.  42,  s.  2  (actionbyoragainstexecutorfor-waste), 21. 

■ '■ s.  3  (limitation  of  action  for  rent),  426. 

-ss.  37,  38  (distress  by  executor),  428,  473. 


.  74  (fines  and  recoveries),  389,  403. 
90,  s.  33  (lighting  and  watching). 


4  &  5  Wai.  IV.  c.  22,  ss.  I,  2  (apportionment  of  rent),  417,  418. 
o.  36,  s.  22  (ofEenoes  at  sea),  160. 

5  &  6  Wm.  IV.  c.  50,  s.  21  (roadway  of  bridges),  537. 

8.  23  (repair  of  new  highway),  522. 

8.  72  (obstruction  of  highway),  495,  546. 

8.  82  (improvement  of  highway),  527. 

s.  94  (liability  of  surveyor),  541. 


c.  59  (feeding  impoiinded  cattle),  439. 

;  &  7  Wfll.  IV.  0.  71  (tithe  commutation),  396—405. 
c.  115  (common  fields),  341. 


1  Vict.  c.  26,  s.  6  (special  occupant  of  rent),  391. 
1  &  2  Vict.  c.  64  (merger  of  tithes),  403. 

0.  74  (recovery  of  possession),  479. 

5  &  6  Vict.  c.  54,  s.  12  (power  of  titheowner  to  let),  401. 

■ ■ s.  16  (contribution  to  tithe  by  co-owners),  405. 

7  &  8  Vict.  u.  2,  ».  1  (oflfences  at  sea),  160. 
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Statutes  cited — continued. 

,        8  Vict.  c.  18,  Lands  Clauses  Act,  s.  18  (oompensatioa  for  land),  104, 
265,  315,  490. 

s.  68  (injuriously  ajEEecting  land),  149,  202,  266. 

s.  92  (compulsory  sale  of  house),  89. 

s.  99  (compensation  for  common  rights),  345. 

3.  127  (superfluous  land),  14,  66,  490. 

0.  20,  Railway  Clauses  Act,  s.  46  (railway  bridges),  534. 

s.  68  (fencing  of  railway),  260. 

ss.  77,  78,  79,  80  (minerals  under  raQways),  65,  241. 

—  s.  92  (railways  as  highways),  484. 


8  &  9  Vict.  c.  106,  s.  2  (corporeal  tenements),  186. 

s.  3  (leases  by  deed),  377. 

s.  9  (merger  of  reversion),  409. 


•  c.  118  (Inclosure  Act),  341. 

s.  27  (compensation  for  lord's  rights),  345. 

■  s.  62  (setting  out  highways),  517. 


9  &  10  Vict.  u.  73,  ss.  1,  2  (redemption  of  tithe),  403. 

ss.  18,  19  (merger  of  tithe),  403. 

■ 0.  102  (ports),  170. 

10  &  11  Vict.  c.  15,  s.  14  (distress  of  gas  fittings),  452. 
c.  89  (nuisances  in  streets),  547. 

13  &  14  Vict.  0.  21  (shortening  Acts  of  Parliament),  87. 

14  &  15  Vict.  c.  23,  s.  1  (emblements),  429. 

s.  2  (distress  of  crops  taken  in  execution),  457. 

s.  3  (agricultui'al  fixtures),  115. 

s.  4  (tenant  leaving  tithe  unpaid),  405. 

15  cfe  16  Vict.  c.  76,  s.  210  (ejectment  for  non-payment  of  rent),  477. 

16  &  17  Vict.  c.  107  (ports),  170. 

17  &  18  Vict.  c.  97,  ss.  10-14  (apportionment  of  rents),  384. 
— c.  104,  Merchant  Shipping  Act,  ss.  439,  474  (wreck), 

172,  173. 
0.  125,  ss.  79,  81  (injunction),  317. 

18  Vict.  c.  15,  s.  12  (registration  of  annuity),  397. 

18  &  19  Vict.  c.  120,Metrop.  Local  Management  Act,  s.  96  (surveyor 
of  highways),  540. 

s.  96  (highways  vested  in  board),  492. 

■  s.  141  (naming  of  streets),  9. 


■  c.  122,   s.  83  (party  walls),  260. 


22  &  23  Vict.  c.  35,  s.  3  (conditions  of  re-entry  apportionable),  415. 
s.  10  (release  from  rent-charge),  407. 

23  &  24  Vict.  c.  93,  s.  31  (redemption  of  tithe),  403. 

24  Viet.  c.  10,  s.  35  (admiralty  court),  161. 

24  &  25  Vict.  c.  70  (locomotives  on  highways),  496. 

c.  96,  s.  28  (larceny  of  deeds),  125. 

c.  109,  s.  12  (fishing  weirs),  182. 

25  &  26  Viet.  u.  61,  Highway  Act,  1862  (highway  board),  524. 

s.  34  (repair  by  tenure),  529. 

, 8.  36  (order  declaring  highway),  522. 

B.  46  (inclosing  highway),  529. 


■  c.  89,  s.  163  (distress  against  company),  458. 

■  c.  102,  ss.  52,  77  (paving  new  streets),  490. 

■  c.  108,  s.  2  (separate  sale  of  minerals),  52. 

■  c.  114,  s.  1  (game),  77. 


27  &  28  Viet.  c.  101,  s.  24  (liability  to  repair  by  tenure),  530. 

, SB.  47,  48  (improvement  of  highways),  527. 

a.  51  (inoroachment  on  highway),  489,  547. 

28  &  29  Vict.  c.  83  (locomotives  on  highways),  496. 

29  &  30  Vict.  c.  122  (metropolitan  commons),  495. 

Q  Q  2 
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Statutes  cited — continued. 

29  &  30  "Vint.  c.  62  (crown  rights  to  foreshore),  161. 

31  &  32  Vict.  c.  45  (Sea  Fisheries  Act,  1868),  177. 
0.  122,  s.  27  (sea  shore  annexed  to  parish),  166. 

32  &  33  Vict.  c.  19  (stannaries),  563. 

• 0.  46  (priority  of  speciality  debts),  474. 

33  &  34  Vict.  c.  35  (Apportionment  Acf,  1870),  418. 

5 — c.  73,  s,  12  (turnpike  road  bridges),  635. 

c.  78  (tramways  on  highways),  496. 

34  &  35  Vict.  0.  43  (ecclesiastical  dilapidations),  94. 
c.  79  (lodgers  goods  protection),  454. 

35  &  36  Vict.  c.  15  (royal  parks),  496. 
c.  77  (fencing  of  niines),  260. 

36  &  37  Vict  c.  66,  Judicature  Act,  ss.  24,  25  (injunction),  317,  318. 
s.  25  (equitable  waste)  24. 

37  &  38  Vict.  0.  54,  s.  3  (rating  of  game),  82. 
0.  67,  s.  10  (express  trusts  of  rent),  426. 

38  &  69  Vict.  c.  56,  Public  Health  Act,  s.  114  (remoTal  of  nuisance), 

221. 

■ s.  149  (vesting  of  highways),  492. 

■ s.  150  (paving  new  street),  490. 

0.  92,  s.  51  (notice  to  quit  agricultural  holding),  47. 

39  &  40  Vict.  c.  36  (ports),  170. 

40  &  41  Vict.  u.  18,  ss.  16,  34  (timber  on  settled  estates),  43. 

41  &  42  Vict.  li.  31,  s.  4  (bill  of  sale  of  crops),  50. 
s.  6  (bill  of  sale  of  power  of  distress),  386. 

ss.  8,  9  (bin  of  sale  of  fixtures),  121. 


■  c.  42  (redemption  of  tithe),  403. 

■  c.  73  (territorial  waters),  160. 
•  c.  77  (locomotives  on  highways),  496. 

s.  10  (indictment  of  highway  authority),  539. 

•     s.  23  (extraordinary  traffic),  496. 

s.  24  (unnecessary  highway),  517. 


43  &  44  Vict.  c.  47  (Ground  Game  Act),  79,  80.  ' 

44  &  45  Vict.  c.  41,  Conveyancing  Act,  1881,  s.  3  (payment  of  rent), 

373. 

o.  6  (easements  implied  in  conveyance),  278. 

s.  9  (production  of  deeds),  132. 

s.  12  (apportionment  of  conditions),  415. 

s.  14  (relief  against  forfeiture),  478. 

s.  16  (inspection  of  deeds  by  mortgagor),  131. 

•    s.  18  (leases  by  mortgagor),  379. 

■ s.  44  (remedies  for  rent -charges),  374,  480. 

s.  45  (redemption  of  rent-charges),  384. 

s.  51  (limitations  of  fee),  380. 

s.  59  (contracts  binding  real  estate),  392. 

s.'  62  (grant  to  use  of  easements),  263. 

46  &  46  Vict.  c.  37,  s.  9  (return  of  com  averages),  399. 

0.  38,  Settled  Land  Act,  1882,  s.  2  (mines  and  minerals), 

70. 

ss.  2,  6,  7,  9,  11  (miniug  lease),  62. 

s.  17  (sale  with  exception  of  minerals),  52. 

ss.  21,  25  (money  from  sale  of  settled  land),  101. 

s.  35  (sale  of  timber  on  settled  estates),  43. 

3.  37  (sale  of  heirlooms),  138. 

68  (sale  by  tenant  in  tail),  17. 


■  c.  43,  S3.  8,  9  (bill  of  sale  of  fixtures),  121. 


46  &  47  Vict.  c.  22  (Sea  Fisheries  Act,  1883),  177. 

. —  c.  52,  s.  42  (distress  in  bankruptcy),  427,  458. 
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Statutes  cited — continued. 

46  &  47  Vict.  c.  52,  s.  55  (disclaimer  of  lease),  121. 

o.  61,   Agricultural   Holdings  Act,-  1883,    ss.    1,    34 

(tenant's  fixtures),  115. 

8.  44  (limitation  of  distress),  427. 

s.  45  (distress  of  machinery  or  stock  hired),  452. 

8S.  45,  46  (distress  of  cattle  agisted),  454. 

49  &  50  Vict.  u.  54  (extraordinary  tithe),  402. 

50  &  61  Vict.  c.  19  (fencing  of  quarries),  70,  260. 
0.  43  (stannaries),  564. 

51  &  52  Vict.  c.  21,  Distress  Amendment  Act,  1888,  s.  5  (appraise- 

ment of  distress),  441. 

: s.  6  (sale  of  distress),  441,  442. 

. s.  7  (certificated  bailiffs),  434. 

c.  41,    Local    Government    Act,    1888,   s.    3    (county 

bridges),  535. 
s.  11  (main  roads),  525. 


•  c.  43,  County  Courts  Act,  1888,  s.  50  (recovery  of  pos- 
session from  tenant),  479. 

ss.  134,  135  (replevin),  468. 

s.  147  (goods  protected  from  execution),  448. 

s.  160  (claim  of  rent  in  execution),  455. 


Stint. 

of  common,  334,  335.     See  Common. 
Stoet. 

of  house  as  separate  tenement,  252. 

SlBKAIff. 

natural  and  artificial,  226,  232. 
below  surface,  149. 
change  of  course  of,  154,  157. 
See  Wateb. 

SlTBSrDBNOE. 

of  land  from  draining,  143. 
of  building,  248. 
StjPEEFLUoiJS  Land. 

of  railway  company,  14,  66. 
minerals  under,  67. 
adjoining  highway,  490. 

StJPPOET. 

for  surface  by  subjacent  land,  55,  236. 

presumed  upon  severance,  236. 

grant  of,  237. 

under  grants  and  reservations  of  minerals,  238. 

under  mining  leases,  240. 

by  minerals  under  railways,  241. 

artificial  substitute  for,  242,  244. 

by  adjacent  land,  243. 

for  buildings,  245. 

by  grant  or  prescription,  246,  247,  250. 

for  building  by  adjoining  buUding,  249. 

of  upper  by  lower  story,  252. 

repair  of  servient  building,  251. 

limitation  of  action  for  disturbance  of,  242,  244. 

damage  by  disturbance  of,  248,  251. 

SuBOHAEGINa. 

common,  368.     See  Common. 
Stjefaoe. 

property  in,  12. 

severance  of,  from  substratum,  61,  236. 
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StrarAOE — continued. 

trespass  to  possessidn  of,  332,  367. 
See  MiNEEAis. 

SUBTBTOE. 

of  highways,  highway  authority  as,  539. 

action  for  non-repair,  539. 

summary  remedies  against,  541. 

removal  of  nuisance  by,  548. 
Suspension. 

of  easement  during  ownership,  311. 
of  rent  during  eviction,  410. 

Telegeaph  Posts. 

fixed  on  private  land,  13,  107. 

on  highways,  496. 

rating  of,  107. 
Tenaht. 

possessory  rights  of,  in  fee  simple,  15. 
in  fee  taO,  16,  17. 
for  life  or  years,  18. 

equitable,  possessory  rights  of,  26. 

liability  of,  for  waste,  18,  19,  98. 

right  of,  to  materials  for  repair,  36,  95. 

right  of,  to  remove  fixtures,  103,  112,  116. 

duty  of,  as  to  boundaries  of,  10. 

holding  over,  remedies  against,  429,  430. 
Tenant  at  Will. 

waste  by,  25. 

not  liable  for  repairs,  37. 

right  of,  to  emblements,  47. 

distress  for  rent  of,  377. 

removal  of  goods  by,  at  end  of  tenancy,  117,  196. 
Tenant  peom  Tear  to  Teae. 

right  of,  to  emblements,  47. 

underlease  for  years  by,  377. 
Tenant  in  Tail. 

not  impeachable  for  waste,  16,  17. 

sale  of  timber  by,  16. 

after  possibility  of  issue  extinct,  17. 

of  rent,  380,  388. 
Tbndee. 

of  rent  before  distress,  461. 

before  impounding,  461. 

after  impounding  and  before  sale,  443,  462. 

of  damages,  to  distress  damage  feasant,  462. 
Tenement. 

meaning  of  term,  8,  9. 
Tenueb. 

liability  for  repair  by,  528,  532. 

transfer  of  liability  to  parish,  530. 
Teemini. 

of  private  way,  208. 

of  public  way,  493. 
Teeeitoeial  "Watees,  160.    See  Sea. 
Thoeoughpabe,  486.     See  Cul  de  sag  ;  HiasrwAT. 
Tidal  Watees. 

property  in,  161,  175. 

public  navigation  of,  156. 

fisheries  in,  178. 
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Tidal  Watbes — continued. 

noa-tidal  waters,  162,  174,  180. 

TrWREB. 

right  of  tenant  to,  33,  34. 

estatea  cultivated  for,  33. 

right  of  tenant  to  out,  for  repairs,  36,  37. 

property  in,  out  during  tenancy,  23,  37. 

cut  in  collusion  with  reversioner,  38. 

severed  by  wind  or  accident,  40. 

cut  by  order  of  court,  40. 

application  of  proceeds  of,  41. 

statutory  powers  to  sell,  43. 

apphcation  of  proceeds  under  Settled  Land  Act,  43. 
See  Teees. 
Time  hcmemoeiai,  282,  552.     See  Peesoeiption. 
Tin  BOTjNDisra,  custom  of,  72,  563. 
Tithe  Bent  Ohaeqe,  398. 

com  average  for,  399. 

valuation  and  apportionment  of,  399. 

substitution  of  rent-charge  for  tithe,  400. 

distress  for,  400. 

writ  of  possession  for,  400,  401. 

personal  KabiLity  for,  400,  404,  473. 

extraordinary,  redemption  of,  402. 

freehold  estate  in,  402. 

charged  upon  copyhold' and  customary  land,  403. 

merger  of,  403. 

redemption  of,  403. 

grant  or  lease  subject  to,  403. 

liability  of  tenant  for,  404. 

tenant  quitting  without  paying,  405. 

contribution  to,  from  c.o-~owners,  405. 

assessment  of,  for  rates  and  taxes,  405. 
Title  Deeds. 

property  in,  124. 

box- used  for,  125. 

larceny  of,  125. 

right  of  purchaser  to,  125. 

property  in  lease  and  counterpart,  126. 

right  of  mortgagee  to,  126. 

custody  of,  by  tenant  for  life,  127. 

custody  of,  by  cestui  que  trust,  127. 

control  of  court  over,  128. 

order  to  bring  into  court,  128. 

concurrent  interests  in,  128. 

of  land  sold  in  lots,  128. 

production  of,  130. 

privilege  of  mortgagee  against  production,  131. 

right  of  mortgagor  to  inspection  and  copies,  131.- 

covenant  to  produce,  126,  132 

right  to  attested  copies  of,  132. 

production  under  Conveyancing  Act,  132. 

property  in,  separate  from  land,  133. 

deposit  of,  as  security,  134. 

Uen  of  solicitor  on,  125,  134. 

adverse  possession  of,  135. 
Toll. 

thorough,  512 

traverse,  513,   514. 
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Toll — cmitinued. 

on  higliway,  612,  514. 

on  turnpike  roads,  521. 

exemptions  from,  on  highway,  615. 
pontage,  on  bridges,  614. 

of  ferry,  614,  537. 

port-dues,  171. 

distress  for,  516. 

rating  of,  616. 
TowiNO  Path,  168,  485,  508. 
Teade. 

privilege  from  distress  in  favour  of,  448,  450. 

usages  of,  554. 
Tbade  PixTimES,  109,  114. 
Teaffio. 

extraordinary,  on  highway,  496. 
Teamwat. 

on  highway,  496. 
Teeastjbe  Tkote,  71. 
Teees. 

timber,  32,  33. 

not  timber,  34,  39. 

growing  into  timber,  34. 

ornamental  and  shelter,  35,  42. 

property  in,  29. 

severed  by  wind  or  accident,  39. 

grant  or  exception  of,  separately,  30. 

licence  to  cut,  30,  330. 

contract  for  sale  of,  30. 

lease  with  exception  of,  31. 

construction  of  grants  and  exceptions  of,  32. 
See  TiMEEE. 
Tebspass. 

ab  initio,  463. 

in  pursuit  of  game,  74,  75. 

of  cattle,  253,  254,  257. 

on  highway,  490. 

on  possession  of  surface  of  land,  332,  367. 
of  minerals,  54,  367. 
Tbustee. 

grant  of  easement  by,  272,  312. 

prescription  by,  290. 
Tuebaey. 

common  of,  342,  365. 
TuENPiKE  Road. 

ownership  of  soil  of,  491. 

liability  for  repair  of,  521. 

converted  into  main  road,  524. 

bridges  on,  535. 

toll  on,  521. 

Unbeelease. 

rent  service  on,  377. 

for  whole  term,  387. 
XJniieewood. 

right  of  tenant  to,  35. 
Uottt  of  Title. 

extinction  of  easement  by,  255,  310. 

legal  and  equitable,  290,  312. 
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TJSAGB. 

as  basis  of  custom,  552. 
immemorial,  552. 
certainty  «f,  564. 
reasonableness  of,  557. 
repugnant  to  ownership,  560. 
See  CnSTOM. 
Use  and  Occupation. 
action  for,  474. 

ViOINAOE. 

common  of,  338. 
Village  Gkeen. 

custom  to  use,  559. 
Vis  Majoe. 

waste  by,  22. 

escape  of  water  by,  145. 

Wall,  259.     See  Paety  Wall. 

as  fixture,  108. 

sea  wall,  167. 
Waeeantt. 

by  landlord,  99. 
Waeeen. 

as  description  of  land,  6. 

franchise  of,  85,  330. 

grant  by  crown  of,  85. 
Waste. 

voluntary  and  permissive,  18,  92. 

equitable,  16,  24,  25. 

by  tenant  in  fee  simple,  15. 

by  tenant  in  tail,  16,  17. 

by  tenant  for  life  or  for  years,  18. 

tenant  without  impeachment  of,  22,  24,  94. 

by  tenant  at  will,  25. 

by  copyholder,  26. 

by  tenant  of  equitable  estate,  26,  93. 

covenants  and  agreements  as  to,  25,  97,  98. 

action  of,  19,  21. 

injunction  against,  19. 

damages  recoverable  for,  20. 

limitation  of  action  for,  20. 

action  by  and  against  executor  for,  21. 

waste  in  trees  and  timber,  34,  35,  37,  39. 

waste  in  minerals,  57. 

waste  in  houses  and  buildings,  92,  94. 
Wastes. 

of  manor,  common  rights  on,  336,  344.     See  Common. 
inclosure  of,  360.     See  Appeovement. 
Wateb. 

standing  on  surface,  139,  225. 
property  of  riparian  owner  in,  140. 
percolating  below  surface,  140. 
right  of  draining  off,  140,  142. 
subsidence  caused  by  draining,  143. 
pollution  of,  below  surface,  143. 
artificial  collection  of,  143. 
liability  for  escape  of,  144,  145. 
collection  of,  in  houses,  146. 
L.  R  K 
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Watee — continued. 

extraordinary  flood  of,  146. 

running  in  natural  streams,  148,  226. 
running  below  surface,  149. 
ordinary  rights  of  riparian  owner,  149,  226. 
diversion  of,  by  riparian  owner,  150. 
acquired  rights  of  riparian  owner,  161. 
rights  acquired  by  non-riparian  owner,  152. 

right  to  take,  from  land  of  another,  330,  562. 

property  in  bed  of  stream,  153. 

encroachment  on  bed  of  stream,  155. 

rights  of  navigation,  156,  158'. 

easement  of  diverting  stream,  226. 

easement  of  discharging  drainage,  &c.,  229,  234. 

maintenance  and  repair  of  watercourse,  228,  232. 

continuance  of  artificial  stream,  232. 

riparian  owners  on  artificial  stream,  233. 

abandonment  of  easements  of,  309. 
"Wateeoottese. 

artificial,  easement  of  using,  226,  231. 

for  use  of  mill,  227,  228. 

for  discharging  drainage,  229. 

maintenance  and  repair  of,  228,  232. 

claim  to,  under  Prescription  Act,  286. 
See  Steeam  ;  "Watee. 
Way. 

general  and  limited,  203. 

ownership  of  land  subject  to,  204. 

limitation  of,  by  grant,  204. 

limitation  of,  by  prescription,  206,  286. 

limited  to  service  of  dominant  tenement,  207. 

direction  and  width  of,  208 

deviation  from,  209. 

of  necessity,  implied  grant  and  reservation  of,  267,  268. 

as  apparent  and  continuous  easement,  272. 

as  used  and  enjoyed  with  tenement,  276. 

construction  and  repair  of  roads  for,  210,  279. 

claim  of,  under  Prescription  Act,  286. 

abandonment  of,  306. 

obstruction  of ,  314,  316. 
See  Easement  ;  Highway. 
Weies. 

fishing,  in  public  rivers,  181. 

in  private  rivers,  182. 
Well. 

draining  water  from,  141. 

pollution  of,  143. 

easement  of  taking  water  from,  331,  562. 
Will. 

rent  service  reserved  by,  375. 

repairs  charged  on  devise  by,  93. 
Willows. 

right  of  tenant  to,  35. 
See  Trees. 
Windfalls,  39.     See  Timbee  ;  Teees. 

WlNBMILL. 

as  fixture,  112. 

obstructing  access  of  wind  to,  201,  219. 
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Window. 

as  fixture,  110. 
See  LiaHT. 

WiNNINQ. 

minerals,  60. 
Wood.     See  Timbeb  ;  Tbees  ;  Dead  Wood. 
Weeok. 

of  the  sea,  prerogative  right  tOj  72,  172. 

franchise  of,  172. 

receivers  of,  172. 
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